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APPELLEE'S   BRIEF 


INTRODUCTION 

The  Apellee,  hereinafter  referred  to  as  the  Government,  will 
make  the  same  designation  as  to  the  Reporter's  Transcript  and 
documents  as  made  in  Appellant's  Brief. 

JURISDICTION 

The  Government  agrees  with  Appellant's  statement  concern- 
ing jurisdiction  of  die  District  Court  and  of  this  Court. 


STATEMENT  OF  THE  CASE 

The  Government  agrees  with  Appellant's  limited  Statement 
of  Facts.  Additional  facts  pertinent  to  each  Specification  of  Error 
will  be  set  forth  in  more  detail  under  the  Argument  for  each 
Specification  of  Error. 

ARGUMENT  OF  SPECIFICATION  OF  ERROR  NO.  1 
IT  WAS  NOT  AN  ABUSE  OF  THE  TRIAL  COURT'S 
DISCRETION  AMOUNTING  TO  A  VIOLATION  OF 
APPELLANT'S  RIGHT  UNDER  THE  SIXTH  AMEND 
MENT  TO  ALLOW  APPELLANT   TO   DISMISS   HIS 
COUNSEL  DURING  THE  TRAIL  OF  HIS  CASE. 
There  is  no  argument  with  the  Appellant's  proposition  diat 
the  decision  to  waive  counsel  must  be  made  intelligently  and  with 
full  understanding  of  the  implications  forthcoming  if  he  waives 
this   Constitutional  right  of   counsel   guaranteed   by   the    Sixth 
Amendment- 

U.S.  vs.  Mitchell,  137  F.2d   1006,  affirmed  138  F.2d  831 
certiorari  denied,  321  U.S.  794. 
Smith  vs.  U.S.,  216  F.2d  724 

Likewise  there  can  be  no  doubt  that  the  Appellant  has  an  un- 
questioned right  to  waive  counsel  and  defend  himself. 
28  U.S.CA.  1654. 
Duke  V.  U.S.,  255  F.2d  721. 
Collins  vs.  O'Brien,  208  F.2d  44 
U.S.  vs.  Mitchell,  supra. 

Adams  V.  U.S.  rel.  McCann,  317  U.S.  269,  63  S.Ct.   336, 
87  L.Ed.  268,  143  A.L.R.  435. 

Granting  a  defendant  leave  to  dismiss  counsel  and  condua  his 
own  defense  is  within  the  Trial  Court's  discretion. 
U.S.  vs.  Foster,  9  F.R.D.  367- 
As  stated  in  the  case  of  Johnson  vs.  Zerbst,  304  U.S.  458, 

"The  determination  as  to  whether  there  has  been  an  Intel- 


ligent  waiver  of  the  right  must  depend  in  most  cases  upon 
the  particular  facts  and  circumstances  surrounding  that  cases, 
including    background,    experience    and    conduct    of    the 
accused." 
Obviously  the  trail  judge  is  placed  in  a  position  to  be  the  one 
to  determine  whether  an  intelligent  waiver  has  been  made  as  he 
is  the  only  person  having  the  opportunity  to  observe  these  parti- 
cular facts  and  circumstances.    The  Government  shall  attempt  to 
set  forth  some  of  the  facts  and  circumstances  that  the  trail  court 
might  have  considered  in  allowing  Appellant  to  waive  counsel 
during  the  progress  of  his  trail. 

The  Appellant's  counsel  was  not  court  appointed  as  stated  in 
Appellant's  Brief,  page  27.  Appellant's  counsel  was  of  his  own 
choosing  and  was  present  at  his  arraigment  and  the  trail  of  his 
case.  It  was  apparent  from  the  commencement  of  the  trail  that 
Appellant  was  desirous  of  handling  his  own  defense  and  was  at- 
tempting to  do  so  even  during  the  time  he  was  represented  by 
counsel.  Several  indications  of  this  follow: 

Defendant  aided  in  quetioning  the  jurors,  R.T.  10.  Appellant 
refused  to  answer  questions  asked  by  his  own  counsel.  R.T.  43. 
He  directed  counsel  in  legal  arguments.  R.T.  50-,54.  Finally 
he  attempted  to  take  over  the  argument  of  several  legal  questions 
while  he  was  still  represented  by  counsel.  Necessarily  his  actions 
and  conduct  were  closely  observed  by  the  trial  court.  We  quote 
from  page  52  of  the  Reporter's  Transcript  to  page  54  thereof. 

"THE  DEFENDANT:  I  believe  Your  Honor  made  the 
statement,  they  asked  me  if  I  wished  to  have  the  Information 
read  to  me  and  never  mentioned  if  there  was  an  indiament 
by  the  Grand  Jury,  or  whether  or  not  there  was;  the  Infor- 
mation was  given  to  the  District  Attorney  for  investigation. 

"THE  COURT:  You  were  indicted  by  the  Grand  Jury 
and  you  pleaded  not  guilty  to  the  indictment.    You  are  now 


on  trial.  No  advantage  has  been  taken  of  you.  You  are 
having  your  trial,  and  no  body  even  asked  you  to  waive 
indictment.  Apparently  they  presented  your  case  to  the 
Grand  Jury  and  you  were  indicted. 

"THE  DEFENDANT:     Directing  your  attention  then  to 
July  3rd. 

"THE  COURT:  Just  a  moment.  I  have  discussed  it 
all  I  am  going  to.  You  are  represented  by  counsel.  You 
have  a  right  to  counsel  and  you  have  counsel.  Counsel  will 
represent  you.  The  reason  for  counsel  is  to  give  you  the 
benefit  of  somebody  who  has  knowledge  of  these  things  and 
knows  the  procedure  and  understands  the  technicalities  of 
these  things.  I  cannot  educate  you  this  morning  or  this 
noontime  as  to  the  criminal  procedure.  Mr.  Macaluso,  I  will 
hear  from  you  on  anything  you  desire  to  present.  You  can 
consult  with  the  defendant  and  present  anything  you  want 
and  I  will  let  you  make  it  on  the  record,  but  you  will  have 
to  represent  him  as  long  as  you  are  his  counsel. 

"THE  DEFENDANT:  May  I  make  a  motion  before  this 
Court  to  dismiss  Mr.  Macaluso  as  counsel  and  resume  the 
responsibility  of  continuing  further  on  my  own? 

"MR.  MACALUSO:     It  is  o.k.  with  me,  Your  Honor. 

"THE  COURT:  I  will  grant  you  that  right  but  you  will 
have  to  bear  in  mind  that  if  there  is  any  untoward  inference 
drawn  by  that  from  the  jury,  it  is  your  responsibility. 

"THE  DEFENDANT:  I  am  accepting  that  responsi- 
bility. 

"THE  COURT:  I  will  also  have  to  make  it  clear  that 
you  will  have  to  proceed  in  accordance  with  the  rules  and 
the  law  and  the  procedures  even  though  you  may  not  have 
an  acquintance  with  them.     If  you  transgress  them,  I  will 


have  to  stop  you.     You  will  have  to  bear  responsibility  for 
all  that. 

"THE  DEFENDANT:    That  is  perfectly  all  right. 

"THE  COURT:  Very  well.  The  Court  will  grant  the 
request  of  the  defendant  to  permit  him  to  complete  the  trial 
as  his  own  counsel.  The  Court  will  discharge  Mr.  Macaluso 
from  further  responsibility. 

"MR.  MACALUSO:  I  do  not  have  to  appear  at  1:30, 
Your  Honor? 

"THE  COURT:  That  is  correct.  I  am  going  to  explain 
to  the  jury,  Mr.  Watts,  that  by  agreement  with  you,  Mr. 
Macaluso  has  withdrawn  and  you  will  handle  the  argument 
yourself." 

The  Court  in  the  case  of  People  vs.  Linden,  338  Pac.  2d  397 
discusses  a  similar  position  taken  by  a  defendant.  In  many  res- 
pects it  is  comparable  to  the  situation  the  trial  court  was  con- 
fronted with  in  this  case.  Describing  this  defendant,  the  Court 
said, 

"Most  of  the  problems  here  presented  arise  because  de- 
fendant from  the  inception  of  this  lawsuit  has  taken  the 
position  that  the  right  to  counsel  includes  the  right  to  a  court- 
appointed  attorney  to  act  in  such  varying  capacities  as 
defendant  may  from  time  to  time  see  fit  to  require,  as  attorney 
of  record  yet  subjea  to  defendant's  direction,  or  as  legal 
advisor,  or  as  a  mere  clerk." 

Appearing  without  counsel  at  the  time  set  for  sentencing,  the 
Appellant  filed  with  the  Clerk  a  Motion  to  Appeal.  At  this  time 
the  trial  court  gave  the  Appellant  the  opporunity  to  have  counsel 
but  again  Appellant  requested  the  right  to  represent  himself.  R.T. 

71. 


If  this  Honorable  Court  will  refer  to  the  docket  in  the  Ninth 
Circuit  of  this  matter,  it  will  note  the  Appellant  has  filed  several 
motions  without  the  aid  of  counsel  with  a  degree  of  success.  The 
facts  just  discussed  certainly  show  that  no  deprival  of  his  rights 
existed.  After  being  informed  of  the  consequences  of  proceeding 
without  the  aid  of  counsel  the  Appellant  requested  that  he  finish 
the  trial  without  counsel. 

Presumably,  if  an  accused  during  a  trial  decides  that  he  wishes 
to  proceed  alone  without  delaying  a  trial  and  makes  the  decision 
with  full  knowledge  of  the  risks  he  is  taking,  that  course  should 
be  open  to  him  in  view  of  the  fact  he  must  have  complete  confi- 
dence in  his  counsel.  U.S.  vs.  Mitchell,  supra.  Certainly,  after 
a  careful  analysis  of  the  instructions  given  by  the  trial  court,  R.T. 
58,  it  is  readily  apparent  that  there  was  no  lack  of  sufficient  law  or 
the  application  of  any  erroneous  law.  The  Appellant  admitted 
3  previous  felony  convictions.  R.T.  47.  An  instruction  was  given 
as  to  what  weight  should  be  given  defendant's  prior  convictions. 
R.T.  62.  Nor  can  the  Appellant  claim  the  court  erred  in  not 
giving  him  sufficient  time  to  prepare  instructions  or  enter  objec- 
tions to  those  given.  Once  it  is  found  that  an  accused  has  properly 
waived  his  right  to  counsel  the  effects  flowing  from  the  decision 
must  be  accepted  by  him  together  with  the  benefits  he  presum- 
ably sought  to  obtain  therefrom.     Smith  v.  U.S.  216  F.2d  724. 

As  stated  in  the  case  of  Burstein  vs.  U.S.,  178  F.2d  665,  p.  670, 
"When  appelant  chose  to  proceed  without  counsel  he  chose 
a  course  of  action  fraught  with  the  danger  he  would  commit 
legal  blunders.  But  having  made  the  choice  he  did  not 
thereby  accquire  the  right  to  have  the  court  act  as  his  coun- 
sel whenever  he  seemed  to  be  blundering.  It  cannot  be  said 
that  the  Court  denied  him  a  fair  trial  because  the  judge  re- 
frained from  intermeddling." 


In  the  case  Earle  L.  Reynolds  vs.  U.S.,  No.  16249,  decided  by 
this  Honorable  Court  June  1,  1959,  which  reversed  the  judgment 
of  the  District  Court  on  the  grounds  that  the  District  Court  denied 
the  Appellant's  request  to  dismiss  his  counsel  and  represent  him- 
self, the  Court  stated: 

"In  our  view  the  District  Court  erred,  in  the  circumstances 
of  this  case,  by  denying  Appellant  the  right  to  conduct  his 
own  defense." 

The  Appellant  intelligently  and  with  full  understanding  of  the 
implications  waived  his  constitutionsal  right  to  counsel  and  was 
permitted  by  the  trial  court,  after  having  been  advised  of  the 
dangers  to  which  he  exposed  himself,  to  do  what  the  Appellant 
wished,  namely,  to  finish  the  trial  without  assistance  of  counsel. 

ARGUMENT  OF  SPECIFICATION  OF  ERROR  NO.  2. 

THE  TRIAL  COURT  DID  NOT  COMMIT  ERROR  IN 
PERMITTING  THE  STATE  OFFICERS  TO  TESTIFY  TO 
VERBAL  STATEMENTS  VOLUNTARILY  MADE  BY 
APPELLANT  AND  IN  PERMITTING  THE  ADMISSION 
INTO  EVIDENCE  OF  APPELLANT'S  WRITTEN  CON- 
FESSION.    (Government's  Exhibit  2) 

Again,  the  facts  and  circumstances  are  of  such  importance  in 
the  discussion  of  this  Specification  of  Error,  that  we  feel  it  will 
aid  this  Honorable  Court  if  we  set  them  forth  in  some  detail. 

Appellant  was  stopped  for  speeding  near  Seligman,  Arizona 
by  Officer  Williams  of  the  Arizona  Highway  Patrol  at  approxi- 
mately 2:30  o'clock  P.M.  May  15,  1957.  R.T.  18,  25.  At  the 
time  Appellant  was  stopped  he  was  driving  a  1956  Cadillac  Con- 
vertible and  there  were  two  men  traveling  with  him.  R.T.  18. 
Appellant  was  unable  to  produce  a  valid  driver's  license  or  the 
registration  to  the  car.  R.T.  18,  19.  The  State  Officer  requested 
Appellant  to  follow  him  to  the  Sheriff's  Office  in  Ashfork,  Ari- 
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zona,  R.T.  20,  a  distance  of  23  miles.    Upon  arrival  at  the  Sheriff's 
office  Appelant  stated  the  car  belonged  to  his  father,  Robert  Stern. 
Robert  Stern  was  in  fact  the  true  owner  of  the  stolen  car  and  had 
never  seen  the  Appelant  prior  to  the  trial.  R.T.  11,  12.     Upon 
arrival  at  the  Sheriff's  office  in  Ashfork,  Arizona,  the  Appellant 
stated  that  the  passengers  were  hitch-hikers  he  had  picked  up  en- 
route  and  they  knew  nothing  about  him  or  the  automobile.  R.T. 
20.  The  hitch-hikers  were  then  interviewed  and  released  by  Officer 
Williams  of  the  Arizona  Highway  Patrol.  R.T.  20.     After  the 
Appellant  learned  the  hitch-hikers  had  been  released  and  were 
on  their  way,  the  Appellant  changed  his  story  and  told  the  State 
Officers  that  the  car  was  a  stolen  car  but  that  one  of  the  passengers 
released  by  the  officers  actually  stole  it.    R.T.  21.    This  complete 
reversal  of  his  previous  story  necessitated  the  Officers  of  the  Ari- 
zona Highway  Patrol  to  put  out  a  call  to  pick  up  the  hitch-hikers. 
R.T.  21.    By  the  time  the  hitch-hiker  were  located  they  were  in 
Flagstaff,  Arizona,  a  distance  of  50  miles  from  Ashfork.     This 
required  a  trip  to  Flagstaff  by  one  of  the  Arizona  Highway  Patrol- 
men to  pick  up  the  hitch-hiker  implicated  by  Appellant  and  return 
with  him  to  Ashfork.    R.T.  32.     Subsequently,  when  Appellant 
learned  that  the  hitchhiker  had  been  apprehended  and  returned 
to  Ashfork  he  again  reversed  his  story  and  exonerated  the  hitch- 
hiker, who  was  later  released.     R.T.  33,  34.     The  closest  F.B.I. 
Agent  to  Ashfork  is  located  in  Prescott,  Arizona,  a  distance  of  5  3 
miles.    Sometime  during  the  afternoon  of  May  15,  1957  the  F.B.I. 
Agent  at  Prescott  was  notified  of  this  matter  by  the  State  Officers 
and  asked  to  ascertain  if  the  Cadillac  was  reported  as  a  stolen  car, 
which  he  did.    R.T.  20.    However,  there  is  nothing  in  the  record 
that  indicates  he  had  any  knowledge  of  any  investigation  made  by 
the  Arizona  Highway  Patrol,  made  any  request  of  them,  or  col- 
laborated with  the  State  Officers  as  suggested  in  Appellant's  Brief, 


9 


page  21,  nor  is  there  one  scintilla  of  evidence  to  be  found  in  the 
Reporter's  Transcript  to  substantiate  the  statement  in  Appellant's 
Brief,  page  21,  that  continued  questioning  occured  after  the  second 
release  of  the  hitch-hiker.  The  conversation  with  Appellant  tes- 
tified to  by  State  Officers  are  short  and  they  were  primarily  made 
necessary  by  the  Appellant's  own  actions.  The  Appellant  in  fact 
complained  of  being  left  alone.  Appellant's  Brief,  page  22.  On 
May  16,  1957,  the  day  following  Appellant's  apprehension,  Ap- 
pellant was  moved  to  Prescott,  Arizona  where  he  was  turned  over 
to  Jeff  Laird,  Special  Agent,  Federal  Bureau  of  Investigation.  He 
was  then  taken  before  the  United  States  Commissioner,  R.T.  36. 
At  the  Commissioner's  hearing  the  Appellant  voluntarily  admit- 
ted his  guilt  as  shown  by  Report  of  Proceeding  before  Commis- 
sioner, a  part  of  the  record  herein.  No  statement  was  taken  by 
any  Federal  Officers  prior  to  Appellant's  appearance  before  the 
Commissioner.  Immediately  following  the  hearing  a  written 
statement,  Exhibit  2,  was  made  by  the  Appellant  to  the  F.B.I. 
Agent.  R.T.  36.  Any  delay  prior  to  Appellant's  appearance 
before  the  Commissioner  was  largely  caused  by  Appellant's  be- 
havior and  not  by  any  State  or  Federal  Officer. 

The  above  related  set  of  facts  is  so  far  removed  and  distinguish- 
able from  the  facts  in  McNabb  vs.  U.S.,  318  U.S.  332,  Upshaw 
vs.  U.S.,  335  U.S.  40,  Mallory  vs.  U.S.  354  U.S.  459  and  Anderson 
vs.  U.S.  318  U.S.  350,  the  chief  cases  relied  upon  by  the  Appellant 
that  as  applied  to  this  case  they  lose  all  their  significance  and  do 
not  support  the  Appellant's  position 

The  Transcript  of  the  Record  shows  that  no  objection  was  made 
prior  to  the  trial  or  during  the  trial  to  the  introduction  into  evi- 
dence of  the  conversations  between  the  State  Officers  and  Appel- 
lant. R.T.  21,  22,  or  to  the  admissibility  of  Exhibit  2,  R.T.  33. 
Objections  to  the  use  of  evidence  which  it  is  claimed  was  illegally 
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obtained  must  be  seasonably  made  or  the  right  thereto  will  be  lost. 
Garhart  vs.  U.S.  157  F.2d  777,  citing  Gould  vs.  U.S.  255 
U.S.  298,  41  S.Ct.  261,  65  L.Ed.  467. 

Another  very  important  distinction  which  makes  the  cases 
which  support  the  McNabb  Rule,  relied  upon  by  Appellant,  in- 
applicable is  that  if  the  detention  of  the  Appellant  was  unlawful 
he  was  detained  by  State  Officers  not  acting  in  collaboration  with 
Federal  Officers  and  the  statements,  therefore,  made  by  the  Ap- 
pellant prior  to  his  arraignment  before  the  United  States  Com- 
missioner were  not  the  fruits  of  any  wrongdoing  by  Federal  Of- 
ficers. The  only  mistreatment  claimed  by  hte  Appellant  consisted 
of  being  left  alone  without  cigarettes.  R.T.  29,  32.  Appellant's 
Brief  22. 

In  Home  vs.  U.S.,  246  F.2d  83,  page  85,  the  Court  said, 

"There  was  no  error  in  admitting  either  confession  against 
Appellant.    The  objection  upon  the  grounds  that  each  con- 
fession was  obtained  before  Appellant  was  carried  before  a 
committing  magistrate  was  not  well  taken  for  several  reasons. 
According  to  the  Sheriff,  Appellant  had  orally  confessed 
within  a  few  hours  after  his  arrest.     There  was  creditable 
testimony  that  Appellant  was  not  mistreated  and  that  the 
confessions  were  reduced  to  writing  by  noon  of  the  next  day. 
Further,  we  have  held  that  the  McNabb  Rule  does  not  apply 
when  accussed  is  detained  by  State  Officers.  Broivn  vs.  U.S. 
228  F.2d  286." 
We  find  the  same  principle  discussed  in  the  case  of  Stephenson 
vs.  U.S.,  257  F.2d  175,  176. 

"Although  Appellant  was  in  custody  some  13  days  after 
his  arrest  and  before  he  was  taken  before  a  United  States 
Commissioner,  he  was  not  In  Federal  custody  during  that 
period.    He  was  arrested  under  Federal  Warrant  July  25  at 


11 


which  time  he  was  immediately  taken  before  a  Commissioner. 
Under  facts  in  this  case  McNabb  vs  U.S.,  supra,  Anderson 
vs.  U.S.,  supra,  and  Mallory  vs.  U.S.  supra,  are  not  appH- 
cable." 

The  Appellant  attempts  to  imply  that  the  F.B.I.  Agent  in  the 
case  collaborated  with  the  State  Officers,  Appellant's  Brief  21. 
As  previously  stated,  the  Transcript  of  Proceedings  does  not  sub- 
stantiate this  position.  Collaboration  for  this  purpose  requires 
active  participation  or  active  direction  by  Federal  Officers  with 
the  State  Officers  Bayer  vs.  U.S.  273  U.S.  28,  Garhart  vs.  U.S., 
supra,  Anderson  vs.  U.S.  supra. 

The  McNabb  rule  is  inapplicable  when  unlawful  detention  is 
by  State  Officers  not  aaing  in  collaboration  with  Federal  Officers. 

Broi4Jn  and  Hoage  vs.  U.S.,  228  F.2d  286. 

Anderson  vs.  U.S.,  318  U.S.  350. 

Wbiie  vs.  U.S.,  200  F.2d  509,  512,  513,  Certiorari  denied 
345  U.S.  999,  73  Sup.  Ct.  1142,  97  LEd  1405. 

U.S.  vs.  Harris,  211  F.2d  656,  660. 

At  the  time  of  his  oral  admission,  the  Appellant  was  legally 
in  the  custody  of  State  Officers  and  was  not  charged  with  a  Federal 
offense.  Clearly  his  admissions  were  not  "use  by  Government 
of  erroneous  doing  by  its  officers."  Lambert  vs.  U.S.,  261  F  2d 
799. 

There  can  be  no  question  about  the  admissibility  of  the  written 
statement  made  to  the  F.B.I.  Agent.  It  was  taken  several  hours 
after  the  verbal  statements  were  made  to  the  State  Officers,  and 
after  Appellant  had  been  before  a  Commisioner  and  verbally  ad- 
mitted his  guilt.  There  is  not  even  a  suggestion  by  Appellant 
that  he  was  coerced,  frightened  or  intimidated  in  any  way  prior 
to  or  during  hte  time  he  made  his  statement  to  the  F.B.I.  Agent. 
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CONCLUSION 

After  a  review  of  the  questions  raised,  it  readily  becomes  ap- 
parent that  Appellant  was  not  deprived  of  any  fundamental  or 
constitutional  right  and  that  he  received  a  fair  and  impartial  trial. 
The  facts  clearly  reveal  that  Appellant's  own  statements  and  acts 
perpetrated  the  very  things  he  now  claims  deprived  him  of  his 
fundamental  rights.  It  is  respectfully  urged  that  the  judgement 
of  conviction  be  affirmed. 


Respectfully  submitted, 


Jack  D.  H.  Hays 
United  States  Attorney 
For  the  District  of  Arizona 


Mary  Anne  Reimann 

Assistant  United  States  Attorney 

Attorneys  for  Appellee 
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GENERAL  COUNSEL'S  EXHIBIT  1-E 

United  States  of  America 
Before  the  National  Labor  Relations  Board 

Case  No.  20-CA-1288 

MORRISON  -  KNUDSEN,  INC.,  HENRY  J. 
KAISER,  and  B.  PERINI  &  SONS,  dA>/a 
KINGS  RIVER  CONSTRUCTORS,  and 
M.  E.  TUTTLE,  An  Individual. 

COMPLAINT  AND  NOTICE   OF  HEARING 

It  having  been  charged  by  M.  E.  Tuttle,  an  indi- 
vidual, (herein  called  Tuttle),  that  Morrison- 
Knudsen,  Inc.,  Henry  J.  Kaiser,  and  B.  Perini  & 
Sons,  d/b/a  Kings  River  Constructors  (herein 
called  Employer),  has  engaged  in,  and  is  now  en- 
gaging in  unfair  labor  practices  affecting  commerce, 
as  set  forth  and  defined  in  the  National  Labor  Rela- 
tions Act,  as  amended,  61  Stat.  136,  (herein  called 
the  Act),  the  General  Counsel  of  the  National  Labor 
Relations  Board,  (herein  called  the  Board)  on  be- 
half of  the  Board,  by  the  undersigned  Acting  Re- 
gional Director  for  the  Twentieth  Region,  hereby 
issues  this  Complaint  and  Notice  of  Hearing,  pur- 
suant to  the  provisions  of  Section  10(b)  of  the  Act, 
and  Section  102.15  of  the  Board's  Rules  and  Regu- 
lations, Series  6,  as  amended. 
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I. 

On  or  about  May  9,  1957,  the  above  charge  was 
duly  served  on  the  Employer,  and  on  or  about  June 
7,  1957,  a  first  amended  charge  was  duly  served  on 
the  Employer. 

II. 
Morrison-Knudsen,    Inc.    (a    Delaware    corpora- 
tion), Henry  J.  Kaiser  (a  Nevada  corporation),  and 
B.  Perini  &  Sons  (a  California  corporation),  are, 
and  were  at  all  times  material  herein  jointly  en- 
gaged in  a  venture  under  the  name  and  title  of 
Kings  River  Constructors,  for  the  construction  of  a 
power  house  pursuant  to  a  contract  with  the  Pa- 
cific Gras  and  Electric  Company  of  California  on  the 
Kings  River  in  the  State  of  California.  Total  cost 
of  said  construction  will  be  in  excess  of  $1,500,000. 
The  Employer,  during  the  calendar  year  ending 
December  31,  1956,  made  total  purchases  of  prod- 
ucts and  supplies  received  directly  from  outside  the 
state  in  excess  of  $500,000. 

Morrison-Knudsen,  Inc.,  Henry  J.  Kaiser,  and 
B.  Perini  &  Sons,  the  three  companies  engaged  in 
the  joint  venture  known  as  Kings  River  Construc- 
tors, did  each  receive  during  the  calendar  year  end- 
ing December  31,  1956,  total  gross  receipts  from 
construction  projects  outside  the  State  of  California 
in  excess  of  $50,000,  each  of  the  said  corporations  is 
part  of  a  multi-state  enterprise,  and  the  total  re- 
ceipts from  projects  outside  the  state  by  each  such 
multi-state  enterprise  durhig  the  aforesaid  calendar 
year  are  in  excess  of  $250,000. 
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III. 

Respondent  Employer  is,  and  at  all  times  referred 
to  herein  has  been,  engaged  in  commerce  within  the 
meaning  of  Section  2(6)  and  (7)  of  the  Act. 

IV. 

The  International  Brotherhood  of  Teamsters, 
Chauffeurs,  "Warehousemen  &  Helpers  of  America, 
Local  No.  431,  (herein  called  the  Union)  is  a  labor 
organization  within  the  meaning  of  Section  2(5) 
of  the  Act. 

V. 

Commencing  on  or  al^out  February  23,  1957  and 
at  various  tim.es  thereafter,  the  Employer,  by  and 
through  its  representatives  Bert  Perkins,  J.  T. 
Wolcott,  and  John  E.  Atkins,  advised  Tuttle  that  a 
job  was  available  or  would  be  available  at  Employ- 
er's Black  Rock  project  if  Tuttle  could  obtain  work 
clearances  from  the  Union. 

Thereafter  Tuttle  endeavored  to  obtain  such 
clearances  from  the  Union  for  work  at  the  Black 
Rock  project,  but  such  clearances  were  at  all  times 
denied  to  him  by  the  Union. 

The  Employer  at  all  times  declined  to  employ 
Tuttle  on  any  job  at  the  Black  Rock  project  with- 
out such  clearances  from  the  Union. 

VI. 

By  the  acts  set  forth  in  paragraph  V,  above,  the 
Employer  did  discriminate,  and  is  now  discriminat- 
ing against  Tuttle  in  regard  to  his  hire,  tenure, 
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terms  and  conditions  of  employment,  thereby  en- 
couraging membership  in  the  Union,  and  did 
thereby  engage  in,  and  is  now  engaging  in  unfair 
labor  practices  within  the  meaning  of  Section  8 
(a)  (3)  of  the  Act. 

VII. 
By  the  acts  set  forth  in  paragraph  Y,  above,  the 
Employer  did  interfere  with,  restrain,  and  coerce, 
and  is  interfering  with,  restraining  and  coercing  its 
employees  in  the  exercise  of  the  rights  guaranteed 
them  by  Section  7  of  the  Act,  and  did  thereby  en- 
gage in,  and  is  thereby  engaging  in  unfair  labor 
practices  within  the  meaning  of  Section  8(a)(1) 
of  the  Act. 

Please  Take  Notice  that  on  the  24th  day  of  Feb- 
ruary, 1958,  at  10  o'clock  in  the  forenoon  in  the 
Council  Chambers  of  the  City  Hall,  Fresno,  Cali- 
fornia, a  hearing  will  be  conducted  before  a  duly 
designated  Trial  Examiner  of  the  National  Labor 
Relations  Board  on  the  allegations  set  forth  in  the 
above  Complaint,  at  which  time  and  place  you  will 
have  the  right  to  appear  in  person  or  otherwise,  and 
give  testimony. 

You  are  further  notified  that,  pursuant  to  Section 
102.20  of  the  Board's  Rules  and  Regulations,  you 
shall  file  with  the  imdersigned  Acting  Regional  Di- 
rector, acting  in  this  matter  as  agent  of  the  Na- 
tional Labor  Relations  Board,  an  original  and  four 
(4)  copies  of  a  verified  answer  to  said  Complaint 
within  ten  (10)  days  from  the  service  thereof,  and 
that  unless  you  do  so  all  of  the  allegations  in  the 
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Complaint  shall  be  deemed  to  be  admitted  to  be  true 
and  may  be  so  found  by  the  Board. 

Wherefore,  the  General  Counsel  of  the  National 
Labor  Relations  Board,  by  the  Acting  Regional  Di- 
rector for  the  Twentieth  Region,  on  this  27th  day 
of  December,  1957,  issues  this  Complaint  and  Notice 
of  Hearing  against  Morrison-Knudsen,  Inc.,  Henry 
J.  Kaiser,  and  B.  Perini  &  Sons,  d/b/a  Kings 
River  Constructors,  Respondent  named  herein. 

[Seal]        /s/  LOUIS   S.  PENFIELD, 

Acting  Regional   Director,  Na- 
tional Labor  Relations  Board. 


GENERAL  COUNSEL'S  EXHIBIT  1-G 
[Title  of  Board  and  Cause.] 

ANSWER  TO  COMPLAINT 

Comes  now  Kings  River  Constructors  by  and 
through  its  sponsor  and  managing  partner,  Morri- 
son-Knudsen Company,  Inc.,  and  for  answer  to  the 
complaint  in  the  above  entitled  case  and  pursuant 
to  the  notice  of  hearing  submits  the  following  an- 
swer to  the  charges  made: 

I. 

Respondent  admits  the  allegations  of  Section  I 
of  said  complaint. 

II. 

Answering  Section  II  of  said  complaint.  Re- 
spondent states  that  it  is  a  joint  venture  (a  partner- 
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ship  for  the  time  being)  composed  of  Morrison- 
Knudsen  Company,  Inc.  (a  Delaware  corporation), 
Henry  J.  Kaiser  Company  (a  Nevada  corporation), 
Macco  Corporation  (a  Nevada  corporation)  and  B. 
Perini  &  Sons,  Inc.  (a  Massachusetts  corporation) 
and  Respondent  admits  that  it  is  doing  business  of 
sufficient  volume  to  meet  the  jurisdictional  "yard- 
sticks" of  the  National  Labor  Relations  Board. 

III. 

Respondent  admits  the  allegations  of  Section  III 
of  the  complaint. 

IV. 

Section  IV  of  said  complaint  relating  solely  to 
the  International  Brotherhood  of  Teamsters, 
Chauffeurs,  Warehousemen  &  Helpers  of  America, 
Local  No.  431,  Respondent  makes  no  answer  thereto. 

V. 

Respondent  denies  each  and  every  allegation  of 
each  and  every  paragraph  included  in  Section  V  of 
said  complaint  and  the  whole  thereof. 

VI. 

Respondent  denies  each  and  every  allegation  con- 
tained in  Section  VI  of  the  complaint  and  the 
whole  thereof. 

VII. 

Respondent  denies  each  and  every  allegation  set 
forth  in  Section  VII  of  the  complaint  and  the  whole 
thereof. 
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Wherefore,   having   fully   answered   the   charges 
and  allegations  as  set  forth  in  the  complaint  herein, 
Respondent  Kings  River  Constructors  respectfully 
prays  that  said  complaint  be  dismissed. 

KINGS  RIVER  CONSTRUCTORS, 
By   MORRISON-KNUDSEN  COM- 
PANY, INC., 
/s/  CARROLL  F.  ZAPP, 
Vice  President. 

THOMAS  L.  SMITH  and 
PAUL  B.  PUSEY, 
/s/  THOMAS  L.  SMITH, 

Attorneys  for  Respondent,  Kings 
River  Constructors. 
Duly  Verified. 

Certificate  of  Mailing  Attached. 


[Title  of  Board  and  Cause.] 

INTERMEDIATE  REPORT  AND 
RECOMMENDED  ORDER 

Statement  of  the  Case 
On  the  duly  issued  complaint  of  the  General 
Counsel  of  the  National  Labor  Relations  Board, 
alleging  in  substance  that  the  Respondent  herein, 
in  violation  of  Section  8  (a)  (1)  and  (3)  of  the  Act, 
declined  to  employ  one  M.  E.  Tuttle,  the  charging 
party  herein,  because  he  was  unable  to  obtain  clear- 
ance from  International  Brotherhood  of  Teamsters, 
Chauffeurs,  Warehousemen  &  Helpers  of  America, 
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Local  No.  431  (hereinafter  Teamsters,  Local  431,  or 
the  Union),  a  hearing  was  held  before  the  under- 
signed Trial  Examiner  at  Fresno,  California,  Feb- 
ruary 24,  25,  1958.  In  its  duly  filed  answer  the  Re- 
spondent denied  the  commission  of  the  alleged  un- 
fair labor  practices.  All  parties  were  represented 
at  the  hearing,  participated  therein,  and  were  af- 
forded full  opportunity  to  be  heard,  to  examine 
and  cross  examine  witnesses,  and  to  introduce  evi- 
dence on  the  issues.  The  Respondent  availed  itself 
of  the  privilege  accorded  all  parties  to  file  a  brief. 
Upon  the  entire  record  in  the  case  and  from  my 
observation  of  the  witnesses,  I  make  the  following; 

Findings  of  Fact 

I.  The  business  of  the  Respondent 
Morrison-Knudsen,  Inc.  (a  Delaware  corpora- 
tion), Henry  J.  Kaiser  (a  Nevada  corporation), 
Macco  Corporation  (a  Nevada  corporation),  and 
B.  Perini  &  Sons  (a  Massachusetts  corporation), 
are,  and  were  at  all  times  material  herein  jointly 
engaged  in  a  venture  under  the  name  and  title  of 
Kings  River  Constructors,  for  the  construction  of  a 
power  house  pursuant  to  a  contract  with  the  Pacific 
Gas  and  Electric  Company  of  California  on  the 
Kings  River  in  the  State  of  California.  Total  cost 
of  said  construction  will  be  in  excess  of  $1,500,000. 
During  the  calendar  year  ending  December  31, 
1956,  the  Respondent  made  total  purchases  of  prod- 
ucts and  supplies  received  directly  from  outside  the 
State,  in  excess  of  $500,000.  Each  of  the  afore- 
named corporations  engaged  in  the  joint  venture 
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known  as  Kings  River  Constructors,  received  dur- 
ing the  calendar  year  ending  December  31,  1956 
total  gross  receipts  from  construction  projects  out- 
side California  in  excess  of  $50,000;  each  is  part  of 
a  multi-State  enterprise;  and  the  total  receipts 
from  projects  outside  California  by  each  such 
nuilti-State  enterprise  during  the  aforesaid  calen- 
dar year  were  in  excess  of  $250,000. 

On  these  stipulated  facts  jurisdiction  is  admitted 
and  found. 

II.   The  labor  organization  involved 
International  Brotherhood  of  Teamsters,  Chauf- 
feurs, Warehousemen  &  Helpers  of  America,  Local 
^0.  431,  is  a  labor  organization  within  the  meaning 
of  Section  2  (5)  of  the  Act. 

III.  The  unfair  labor  practices 
M.  E.  Tuttle  worked  for  several  years  as  a  ware- 
house clerk  in  Oregon  and  California  on  construc- 
tion projects  in  which  Morrison-Knudsen  was  en- 
gaged in  a  joint  venture  with  other  companies  or  as 
a  sponsoring  partner.  On  or  about  ^^vember,  1956, 
he  quit  his  employment  on  a  project  near  Sonoma,' 
California,  in  order  to  have  some  dental  work  done 
at  Stockton,  California,  where  he  established  resi- 
dence. On  his  last  job  he  had  had  his  membership 
m  Teamsters  transferred  to  Local  439,  Stockton. 

After  Christmas,  1956,  he  began  seeking  employ- 
ment and  on  or  about  February  22,  1957,  visited  a 
friend.  Jack  Sharp,  at  the  latter^s  home  in  Friant 
close  to  Fresno,  California.  Sharp,  mth  whom  he 
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had  worked  on  construction  projects,  was  at  that 
time  employed  as  a  warehouse  clerk  by  Kings  River 
Constructors  (of  whom  Morrison-Knudsen  was  the 
sponsoring  partner)  on  what  was  known  as  the 
Black  Rock  project,  some  60  miles  from  Fresno. 
Sharp  informed  Tuttle  that  he  was  a])out  to  be 
transferred  to  the  Wishon  Dam  project,  on  which 
he  had  worked  previous  to  being  assigned  to  Black 
Rock,  and  suggested  that  Tuttle  might  replace  him 
at  Black  Rock. 

On  the  following  day,  Sharp  accompanied  Tuttle 
to  Fresno  where  they  saw  Bertram  Lucian  Perkins, 
project  manager  at  Wishon,  who  had  arranged  for 
Sharp's  transfer.  Sharp  recommended  Tuttle  to  re- 
place him  at  Black  Rock   and  Perkins,  who  had 
known  Tuttle  on  prior  construction  jobs,  advised 
the  latter  to  get  his  union  card  cleared  by  Team- 
sters Local  431  in  Fresno.  According  to   Tuttle's 
credited  testimony,   Perkins   warned  him  that  he 
might  have  some  trouble  with  Al  Fudge,  secretary 
of  Local  431,  inasmuch  as  the  latter  might  not  want 
to  accept  the  transfer  of  Tuttle's  card  from  the 
Stockton  local.^ 
Tuttle  testified  that  Perkins  told  him  to  present 

^  Sharp  testified  that  Perkins  asked  Tuttle  how 
he  was  "set  up"  with  the  Teamsters,  and  when  Tut- 
tle replied  that  he  was  still  a  member,  advised  him 
to  ^et  his  card  in  with  the  Fresno  local  and  to 
"make  himself  right  with  the  union  "^^/I'^sno 
Perkins  denied  that  he  told  Tuttle  he  ^yo^^.^^  hav^  ^^ 
clear  with  the  Teamsters,  but  admitt^d^  that  he 
"probably  told  him  to  see  the^union  mat 

would  be  the  normal  procedure." 
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himself  at  Black  Rock  on  the  following  Monday. 
Sharj)  testified  that  when  he  recommended  Tuttle 
to  replace  him  at  Black  Rock,  Perkins  "seemed  to 
think  that  was  all  right."  Perkins  denied  that  he 
instructed  Tuttle  to  report  on  the  job  and  testified 
that  he  had  no  authority  with  respect  to  hiring 
personnel  at  Black  Rock.  Contrary  to  Tuttle's  testi- 
mony, the  project  manager  at  Black  Rock  was  not 
Perkins  but  Jack  DeLay.  Tuttle  assumed  that  Per- 
kms  had  authority  at  Black  Rock  because  he  had 
arranged  for  Sharp's  transfer,  but  Perkins'  actual 
authority  in  recruiting  personnel  was  limited  to  the 
Wishon  Dam  job.^ 

Following  his  interview  with  Perkins,  at  the  lat- 
ter's  suggestion,  Tuttle  went  to  the  Fresno  office  of 
Kings  River  Constructors  and  put  his  application 
on  file  with  James  Thomas  Wolcott,  the  labor  coor- 
dinator for  both  the  Black  Rock  and  Wishon  proj- 
ects. Tuttle  testified  that  Perkins  accompanied  him 
to  Wolcott's  office,  and  Wolcott  being  occupied  at 
the  time,  had  Wolcott's  secretary  register  Tuttle's 
application  for  the  warehouse  job  at  Black  Rock.^ 


"  It  is  clear  from  Sharp's  testimony  that  there 
was  a  considerable  exchange  of  employees  between 
the  Black  Rock  and  Wishon  Dam  projects,  some 
twenty  miles  apart,  and  while  technically  each  proj- 
ect had  its  own  manager  in  charge  of  personnel 
there  doubtless  was  very  close  cooperation  between 
the  two,  and  Wolcott  regarded  both  Perkins  and 
DeLay  as  his  superiors. 

^  Perkins  did  not  recall  having  accompanied  Tut- 
tle to  Wolcott's  office  but  admitted  that  he  may  have 
done  so,  and  Tuttle  was  firm  in  his  testimony  on 
the  point. 
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The  fact  that  Tiittle  placed  his  application  on  file 
at  Wolcott's  office  after  talking  ^Yith  Perkins  is  a 
circnmstance  corroborative  of  Perkins'  denial  of  an 
actual  job  offer.  I  think  what  actually  happened 
was  that  when  Sharp  recommended  Tuttle  to  Per- 
kins, the  latter  assumed  that  Tuttle  would  fill  the 
vacancy,  or,  in  Sharp's  words,  "seemed  to  think 
that  was  all  right,"  and  this,  together  with  his  rec- 
ommendation that  Tuttle  clear  with  the  local  union, 
gave  rise  to  Tuttle's  assumption  that  Perkms  was 
actually  assigning  him  to  the  job. 

On  the  following  day,  a  Sunday,  Tuttle,  thinking 
that  he  had  been  promised  the  Black  Rock  job, 
moved  the  trailer  in  which  he  was  living  to  Friant, 
and  on  Monday  went  to  the  Fresno  office  of  Local 
431  where  he  saw  Fudge,  the  local's  secretary.  He 
handed  Fudge  his  union  card  and  told  him  that 
Perkins  had  instructed  him  to  report  for  work  at 
Black  Rock  that  day.  Fudge  did  not  want  to  accept 
the  transfer  of  Tuttle's  card  from  the  Stockton 
local,  told  Tuttle  that  he  already  had  more  ware- 
housemen that  he  could  do  anything  with,  and  re- 
fused to  clear  him  for  the  Black  Rock  job.  Despite 
his  failure  to  get  union  clearance,  Tuttle  then  went 
to  the  Black  Rock  project  and  arrived  there  some- 
time in  the  afternoon  of  February  25. 

On  the  Black  Rock  job,  Sharp  introduced  him  to 
John  E.  Atkins,  warehouse  manager  at  Black  Rock. 
Atkins  informed  Tuttle  that  there  must  be  some 
mistake  because  Wolcott  had  someone  else  coming 
on  the  job.  He  advised  Tuttle  to  see  Wolcott. 

Atkins  testified  that  prior  to  February  25  he  had 


National  Labor  Relations  Board  15 

been  advised  by  Sharp  of  the  latter's  transfer  to 
Wishon,  and  that  Sharp  had  recommended  Tuttle 
to  replace  him  at  Black  Rock.  Atkins  admitted  that 
he  thereupon  requested  Tuttle  by  name  as  a  replace- 
ment for  Sharp  and  testified  that  he  made  the  re- 
quest through  AVeatherman,  office  manager  and  At- 
kins' immediate  superior  — his  usual  procedure  in 
obtaining  warehouse  personnel.  Atkins  also  told 
Sharp  to  have  Tuttle  "contact"  him.  He  did  not 
know  Tuttle  personally  but  knew  of  him  because  of 
work  on  prior  projects.  According  to  Atkins,  there 
was  some  delay  in  Tuttle's  reporting  for  the  Black 
Rock  job  and  in  the  interim  the  vacancy  had  been 
filled  by  the  hiring  of  one  Myers.  This  testimony,  as 
will  be  seen,  is  not  consistent  with  that  given  by 
Wolcott. 

After  his  interview  with  Atkins,  Tuttle  saw  Wol- 
cott. According  to  him  he  saw  Wolcott  at  the  proj- 
ect immediately  after  talking  with  Atkins.  Accord- 
ing to  Wolcott,  he  first  met  Tuttle  when  the  latter 
came  to  his  Fresno  office  on  Tuesday,  February  26. 
He  testified  that  he  had  been  informed  by  his  secre- 
tary that  Tuttle  had  been  in  the  office  the  previous 
day,  and  Tuttle  admitted  that  it  might  have  been 
Monday,  February  25,  when  he  filed  his  application 
at  Wolcott's  office.  Be  that  as  it  may,  when  they  met 
Tuttle  informed  Wolcott  that  Perkins  had  assigned 
him  to  the  Black  Rock  job  and  Wolcott  replied  that 
Perkins  had  no  authority  over  personnel  at  Black 
Rock.  According  to  Tuttle,  Wolcott  informed  him 
that  he  had  already  called  a  man  for  the  warehouse 
job  at  Black  Rock.  This  would  accord  mth  what  he 
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had  been  told  by  Atkins.  According  to  Wolcott,  lie 
informed  Tuttle  that  there  was  no  vacancy  at  Black 
Rock  and  that  he  would  be  contacted  if  later  there 
was  a  job  opening.  During  this  interview,  Tuttle 
volunteered  to  Wolcott  that  he  was  having  difficulty 
in  getting  cleared  through  Local  431. 

According  to  Wolcott,  it  was  after  his  interview 
with  Tuttle  that  he  was  asked  by  DeLay,  Black 
Rock  project  manager,  to  "get  him  a  good  ware- 
houseman," whereupon  he  got  in  touch  with  Fudge 
and  Fudge  said  that  he  had  a  good  one,  to  which 
Wolcott  replied,  "Fine.  Send  him  up."  Myers  was 
thereupon  hired  through  the  Union  to  fill  the  va- 
cancy caused  by  Sharp's  transfer.  The  records  indi- 
cate that  Myers  was  hired  on  February  28  and  that 
he  went  to  work  as  a  warehouse  clerk  at  Black  Rock 
during  the  first  week  in  March.  Obviously,  there- 
fore, Atkins'  testimony  that  Myers  had  already  been 
hired  when  Tuttle  first  approached  him  about  the 
job,  was  erroneous,  and  why,  on  February  25,  he 
should  have  advised  both  Sharp  and  Tuttle  that  the 
job  was  filled,  invites  speculation.  Respondent's  wit- 
nesses provided  no  explanation. 

Tuttle,  apparently  having  learned  of  the  identity 
of  the  person  hired  to  fill  the  vacancy  shortly  to  be 
caused  by  Sharp's  transfer,  went  to  Fudge's  home 
one  evening  to  protest  his  clearance  of  a  man  whom 
Tuttle  "understood  had  never  belonged  to  the 
Union,"  while  denying  clearance  to  Tuttle.  Fudge 
became  angry  at  Tuttle's  invasion  of  his  privacy, 
and  told  Tuttle  that  he  should  leave  his,  Fudge's, 
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blankety  blank  business  alone  and  not  to  come  to 
his  house  again. 

Despite  his  failure  to  obtain  union  clearance, 
Tuttle  continued  his  efforts  to  obtain  work  at  Black 
Rock.  He  repeatedly  saw  Wolcott  but  received  no 
encouragement  for  future  employment. 

On  about  March  6  or  7  he  again  saw  Atkins  at 
the  project.  Atkins  testified  that  on  this,  as  on  the 
former  occasion  when  he  saw  Tuttle,  he  advised  the 
latter  that  the  vacancy  caused  by  Sharp's  transfer 
had  been  filled  and  that  there  was  no  job  opening. 
According  to  Tuttle,  on  this  occasion  Atkins  also 
told  him  that  he  had  asked  for  Tuttle  by  name  to 
fill  the  Sharp  vacancy  and  had  been  advised  that 
Tuttle   was   not   eligible   for   the   job   because   the 
Union  refused  to  clear  him.  Tuttle  further  testified 
that  Atkins  told  him  he  had  called  Fudge  with  re- 
spect to  clearing  Tuttle  and  Fudge  had  replied  that 
Tuttle  was  not  available  for  any  job  at  Black  Rock. 
Atkins,   according  to   Tuttle,  advised  him  to   "get 
right"  with  the  Union.  Atkins  denied  that  he  called 
Fudge  with  respect  to  employing  Tuttle  or  that  he 
advised  Tuttle  to  clear  with  the  Union.  He  admitted 
that  Tuttle  told  him  of  his  difficulties  with  Fudge. 
Leon  Maples,  a  warehouse  clerk  at  Black  Rock,  tes- 
tified that  he  overheard  Tuttle  tell  Atkins  of  his 
belief  that  Fudge  was  responsible  for  his  failure  to 
get  the  Black  Rock  job,  and  heard  Atkins  reply 
that  he  had  put  in  a  "requisition"  for  Tuttle  by 
name  before  Myers  was  hired,   and  that  Wolcott 
said  that  Tuttle  was  not  available.  I  am  satisfied 
that  whether  or  not  he  told  Tuttle  that  he  had  per- 
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sonally  called  Fudge  and  that  Fudge  had  refused 
to  clear  Tuttle  for  the  job,  he  conveyed  the  infor- 
mation to  Tuttle  that  Tuttle  had  failed  to  get  the 
Black  Rock  job  because  of  Fudge's  refusal  to  clear 
him  and  advised  Tuttle  to  "get  right"  with  the 
Union.  Tuttle's  testimony  on  these  points  was  con- 
vincing. Atkins  was  not  a  reliable  witness,  ]3ut  on 
the  contrary  was  evasive,  and,  I  am  reasonably  cer- 
tain, withheld  facts  within  his  knowledge  on  Tut- 
tle's rejection  as  a  replacement  for  Sharp. 

After    some    two    weeks'    employment    at    Black 
Rock,  Myers,  hired  to  fill  the  Sharp  vacancy,  quit 
or  was  discharged,  and  a  new  employee,  Ryan,  was 
hired  to  take  his  place.  Atkins  had  worked  with 
Ryan  previously  and  although  he  testified,  in  effect, 
that  his  role  in  the  hiring  of  warehouse  employees 
was     restricted     to     recommendations     channeled 
through   his   superior.   Weatherman,   he    admitted, 
with  respect  to  Ryan,  that  he  personally  called  the 
Los  Angeles  office  where  Ryan  was  then  employed 
to  learn  whether  Ryan  would  be  available  to  work 
at  Black  Rock.  On  being  advised  of  Ryan's  avail- 
ability,  he   informed   Weatherman   that  he   would 
like  to  have  Ryan  as  a  warehouse  clerk  "because  he 
had  worked  for  me   off   and   on  for   the  last   ten 
years."  Ryan  was  immediately  hired. 

Both    Ryan    and    Myers    were    cleared    through 

Local  431. 

Early  in  April,  AVolcott,  on  being  informed  that 
Maples  was  resigning,  called  Tuttle  by  telephone 
and  told  him  of  the  vacancy  and  informed  Tuttle 
that  he  had  him  "in  mind"  to  fill  it,  and  that  he 
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would  be  contacted  later  with  respect  to  it.  Wolcott 
testified  that  he  refused  Tuttle's  application  for  the 
vacancy  caused  by  Sharp's  transfer  because  of  Tut- 
tle's age— 70  years— and  because  of  his  attitude  and 
background,  but  later  made  the  tentative  offer  upon 
being  advised  that  Atkins  wanted  him.  He  denied 
that  at  the  time  he  hired  Myers  he  had  been  ad- 
vised that  Atkins  wanted  Tuttle  for  the  job.  Wol- 
cott admitted  that  before  making  Tuttle  a  tentative 
offer,  he  discussed  the  matter  with  Fudge  and  that 
Fudge  told  him,  in  effect,  that  the  decision  was  up 
to  him.  The  vacancy  caused  by  Maples'  resignation 
was  not  filled,  however,  because  of  the  discontinu- 
ance of  the  night  shifts  and  Tuttle  was  never  actu- 
ally employed  by  Kings  River  Constructors. 

Summarization  and  Conclusions 
Tuttle  applied  for  a  job  as  warehouse  clerk  at 
Black  Rock  on  being  advised  by  his  friend  Sharp 
that  the  latter  was  being  transferred  to  Wishon. 
Sharp  reconmiended  Tuttle  as  a  replacement  to 
Atkins,  warehouse  manager  at  Black  Rock  and 
Atkins,  who  Avas  acquainted  with  Tuttle's  work, 
asked  for  Tuttle  by  name  as  a  replacement  for 
Sharp.  Absent  an  explanation  of  why  he  was  not 
informed  in  the  matter,  contrary  to  Wolcott's  testi- 
mony, I  am  convinced  that  Wolcott  had  knowledge 
of  Atkins'  recommendation.  Atkins'  status  as  a  su- 
pervisor with  authority  effectively  to  recommend  in 
matters  of  hiring  and  discharging,  was  stipulated. 
He  testified  that  his  recommendations  on  hiring 
were  effective  only  about  half  the  time  but  the  only 
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specific  mention  of  being  overruled  was  v>^ith  respect 
to  the  iiiring  over  his  objections  of  the  son  of  his 
immediate    supervisor,    Weatherman.    Admittedly, 
Maples  was  hired  on  his  recommendation,  and  in 
the  hiring  of  Ryan  he  took  the  initiative,  himself 
ascertaining  that  Ryan  was  available  and  thereafter 
obtaining  his  employment  through  Weatherman.  In 
the   case   of   Tuttle,   however,   his   recommendation 
was  ignored  or,  at  least,  not  followed,  and  Myers 
was  hired  instead,  not  on  the  strength  of  anybody's 
recommendation  but  through  clearance  with  Fudge. 
Contrary  to   Atkins'   testimony,   and   on  Wolcott's 
testimony,  Myers  had  not  been  hired  at  the  time 
Tuttle  presented  himself  at  the  Black  Rock  proj- 
ect, nor  later  when  Tuttle  applied  to  Wolcott.  Why 
was  Myers  requisitioned  for  the  job  through  the 
Union,   when   Tuttle   had   Atkins'   recommendation 
and  was  available?  I  think  there  can  be  but  one 
answer.  Tuttle  could  not  get  union  clearance  and 
had  aroused  Fudge's  antagonism.  Wolcott's  expla- 
nation that  he  was  not  impressed  with  Tuttle  be- 
cause of  the  latter's   age  and  manner   of  putting 
himself  forward  rings  false  in  view  of  Wolcott's 
testimony   that   he   later— after   he   had   talked   to 
Fudge  and  gained  at  least  Fudge's  acquiescence- 
called  Tuttle  and  told  him  he  had  him  in  mind  for 
hiring  at  Black  Rock.  True,  according  to  the  testi- 
mony, Atkins  had  again  asked  for  Tuttle,  but  he 
had  requested  Tuttle  in  the  first  instance  and  his 
request  had  been  ignored.  Tuttle  was  no  younger 
in  April  than  he  was  in  February  and  I  doubt  if 
his  disposition  had  undergone  any  major  change  in 
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the  interim.  He  had  worked  previously  on  Morri- 
son-Knudsen  construction  jobs  and  his  work  must 
be  deemed  to  have  been  satisfactory  inasmuch  as 
Atkins,  who  knew  of  his  work,  requested  him  and 
no  evidence  was  presented  to  show  that  he  was 
not  competent  or  that  the  Respondent  had  any  rea- 
son to  believe  that  he  was  not  competent. 

Fudge  did  not  testify  and  Wolcott  denied  that 
he  talked  to  Fudge  with  respect  to  Tuttle  before 
hiring  Myers.  Wolcott,  however,  knew  that  Tuttle 
was  in  trouble  with  the  Union  because  Tuttle  told 
him  about  his  difficulty  with  Fudge.  When  Maples 
attempted  to  ascertain  from  Fudge  why  Tuttle  was 
not  cleared  for  employment  at  Black  Rock,  Fudge 
replied  sarcastically  that  he  could  not  have  such  a 
young  man  telling  him,  Fudge,  how  to  nm  his  busi- 
ness. And  while  Wolcott  denied  that  clearance  with 
the  IJnion  was  required  for  employment  with  the 
Respondent,  clearly  this  was  the  practice.  Perkins 
advised  Tuttle  to  clear  with  Fudge  because  this  was 
the  "usual  procedure,"  and  Perkins  was  in  a  posi- 
tion to  know.  Atkins  in  a  sworn  pre-trial  statement 
expressed  his  view  that  applicants  for  employment 
were  required  to  clear  with  the  Union.  While  he 
sought  to  modify  this  statement  by  testifying  that 
this  was  merely  his  "impression,"  and  that  it  had 
no  basis  other  than  conversations  with  various  non- 
managerial  employees,  I  think  he  was  in  a  position 
to  know  and  did  know  from  experience  that  this 
was  a  customary  requirement.  Both  men  hired  as 
warehouse  clerks  after  Tuttle  applied  for  the  job, 
had  union  clearance  and,  as  previously  stated,  one 
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of  them,  Myers,  was  directly  requisitioned  through 
the  Union. 

One  of  Wolcott's  functions  as  labor  coordinator 
was  to   establish   and  maintain   friendly   relations 
with  the  local  unions.  Preliminary  to  starting  the 
Black  Rock  project,  he  met  with  local  union  rep- 
resentatives  to   discuss   with   them   manpower   re- 
quirements on  the  project  and  contemplated  condi- 
tions of  employment.  There  was  of  course  nothing 
reprehensible  about  this.  Construction  projects  such 
as  this  could  not  function  efaciently,  and  probably 
not  at  all,  without  the  cooperation  of  the  unions, 
inasmuch  as  it  normally  would  be  necessary  to  re- 
cruit some  and  perhaps  most  of  the  manpower  re- 
quirements   through    the    local    unions,    and    work 
stoppages  could  be  ruinous.  This  is  the  historical 
situation  in  the  construction  industry  w^here  closed 
shop  conditions  have  long  prevailed.  Law  that  runs 
contrary   to   custom   is   not   readily   accepted.   But 
however  understandable  the  Respondent's  desire  to 
obtain  and  maintain  the  cooperation  of  the  local 
unions,  and  however  much  its  present  action  fits 
into  the  historical  pattern,  its  denial  of  a  jol)  to 
Tuttle  because  the  latter  incurred  Fudge's  displeas- 
ure and  was  therefore  unable  to  obtain  union  clear- 
ance, was  discriminatory  and  violative  of  Section 
8  (a)   (1)  and  (3)  of  the  Act.  It  is  so  found. 

IV.    The  effect  of  the  unfair  labor  practices  upon 

commerce 
The  activities  of  the  Respondent  set  forth  in  Sec- 
tion III  above,   occurring  in   connection  with  the 
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operations  of  the  Respondent  described  in  Section 
I  above,  have  a  close,  intimate,  and  substantial  re- 
lation to  trade,  traffic,  and  commerce  among  the 
several  States,  and  tend  to  lead  to  labor  disputes 
burdening  and  obstructing  commerce  and  the  free 
flow  of  commerce. 

V.  The  remedy 
It  having  been  found  that  the  Respondent  re- 
fused M.  E.  Tuttle  employment  because  he  was 
unable  to  obtain  union  clearance,  thereby  discrim- 
inating against  him,  it  will  be  recommended  that 
Respondent  offer  him  employment  in  a  position 
substantially  equivalent  to  that  in  which  he  would 
have  been  employed  except  for  his  failure  to  ob- 
tain union  clearance,  with  such  seniority  and  other 
rights  and  privileges  as  would  have  accrued  had  he 
not  been  discriminatorily  denied  employment,  and 
make  him  whole  for  any  loss  of  pay  suffered  be- 
cause of  the  discrimination  against  him,  by  pay- 
ment to  him  of  a  sum  of  money  equal  to  what  he 
normally  would  have  been  paid  in  Respondent's 
employ  from  the  date  when  he  was  first  discrimi- 
natorily denied  employment,  to  the  date  of  Re- 
spondent's offer  of  employment,  less  his  net  earn- 
ings during  said  period  and  any  money  he  may 
already  have  been  paid  because  of  Respondent's 
discrimination  against  him.'  Loss  of  pay  shall  be 

'There  was  evidence  to  the  effect  that  a  settle- 
ment on  a  charge  filed  by  Tuttle  against  Local  431, 
involving  the  payment  of  a  sum  of  monev  to  Tuttle 
by  Local  431,  had  been  effectuated  prior  to  the 
hearing  m  this  proceeding. 
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computed  upon  a  quarterly  basis  in  the  manner 
established  by  the  Board  in  F.  W.  Woolworth  Com- 
pany, 90  NLRB  289. 

Upon  the  basis  of  the  foregoing  findings  of  fact, 
and  upon  the  entire  record  in  the  case,  I  make  the 
following : 

Conclusions  of  Law 

1.  International  Brotherhood  of  Teamsters, 
Chauffeurs,  Warehousemen  &  Helpers  of  America, 
Local  No.  431,  is  a  labor  organization  within  the 
meaning  of  Section  2  (5)  of  the  Act. 

2.  By  refusing  employment  to  M.  E.  Tuttle  be- 
cause of  his  failure  to  obtain  clearance  from  the 
aforenamed  labor  organization,  thereby  encouraging 
membership  in  a  labor  organization,  the  Respond- 
ent has  engaged  in  and  is  engaging  in  unfair  labor 
practices  within  the  meaning  of  Section  8  (a)  (3) 
of  the  Act. 

3.  By  the  said  discriminatory  refusal  of  employ- 
ment to  M.  E.  Tuttle,  the  Respondent  interfered 
with,  restrained  and  coerced  its  employees,  and  po- 
tential employees,  in  the  exercise  of  rights  guar- 
anteed in  Section  7  of  the  Act,  and  thereby  en- 
gaged in  and  is  engaging  in  unfair  labor  practices 
within  the  meaning  of  Section  8  (a)  (1)  of  the  Act. 

4.  The  aforesaid  unfair  labor  practices  are  un- 
fair labor  practices  affecting  conmierce  Avithin  the 
meaning  of  Section  2  (6)  and  (7)  of  the  Act. 

Recommendation  s 
Upon  the  ]:»asis  of  the  foregoing  findings  of  fact 
and   conclusions   of  law,   it  is   recommended   that 
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Morrison-Ivnudsen,  Inc.,  Heniy  J.  Kaiser,  Macco 
Corporation,  and  B.  Perini  &  Sons,  d/b/a  Kings 
River  Constructors,  their  ofBcers,  agents,  succes- 
sors, and  assigns,  shall: 

1.  Cease  and  desist  from: 

(a)  By  refusal  of  employment  or  in  any  like  or 
related  manner,  encouraging  membership  in  Team- 
sters Local  431,  or  any  other  labor  organization; 

(b)  In  any  other  manner  interfering  with,  re- 
straining, or  coercing  employees,  or  applicants  for 
employment,  in  the  exercise  of  rights  guaranteed  in 
Section  7  of  the  Act. 

2.  Take  the  following  affirmative  action  designed 
to  effectuate  the  policies  of  the  Act: 

(a)  Offer  M.  E.  Tuttle  immediate  employment  in 
a  position  equivalent  to  that  in  which  he  would 
have  been  employed  on  or  about  February  28,  1957, 
except  for  his  failure  to  obtain  union  clearance, 
with  such  seniority  and  other  rights  and  privileges 
as  would  have  accrued  to  his  benefit  had  he  been 
employed  on  or  about  that  date,  and  make  M.  E. 
Tuttle  whole  in  the  manner,  according  to  the 
method,  and  under  the  conditions  set  forth  in  Sec- 
tion V  above,  entitled  "The  remedy"; 

(b)  Post  in  conspicuous  places,  including  places 
where  notices  to  employees  are  customarily  posted, 
at  its  office  in  Fresno,  California,  and  on  the  site 
of  its  Black  Rock  project,  copies  of  the  notice  at- 
tached hereto  and  marked  Appendix.  Copies  of 
said  notice,  to  be  furnished  by  the  Regional  Di- 
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rector  for  the  Twentieth  Region  of  the  Board,  shall, 
after  being  signed  by  an  authorized  representative 
of  the  Respondent,  be  posted  by  it  immediately 
upon  receipt  thereof  and  maintained  by  it  for  a 
period  of  60  consecutive  days  thereafter.  Reason- 
able steps  shall  be  taken  by  it  to  insure  that  said 
notices  are  not  altered,  defaced,  or  covered  by  any 
other  material; 

(c)  Notify  the  said  Regional  Director  in  writing, 
within  20  days  from  the  date  of  the  receipt  of  this 
Intermediate  Report  and  Recommended  Order, 
what  steps  it  has  taken  to  comply  with  the  fore- 
going recommendations. 

It  is  further  recommended  that  unless  on  or  be- 
fore twenty  (20)  days  from  the  date  of  the  receipt 
of  this  Intermediate  Report  and  Reconmiended  Or- 
der, the  Respondent  notifies  said  Regional  Director 
in  writing  that  it  will  comply  with  the  foregoing 
recommendations,  the  National  Labor  Relations 
Board  issue  an  order  requiring  the  Respondent 
to  take  the  action  aforesaid. 

Dated  this  12th  day  of  May  1958. 

/s/  WILLIAM  E.   SPENCER, 
Trial  Examiner. 
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APPENDIX 

Notice  to  All  Employees:  Pursuant  to  the  Recom- 
mendations of  a  Trial   Examiner  of  the   Na- 
tional Labor  Relations  Board,  and  in  order  to 
effectuate  the  policies  of  the  National  Labor 
Relations  Act,  we  hereby  notify  our  employees 
and  applicants  for  emplo3niient  that: 
We  Will  Not  require   clearance  through  Inter- 
national   Brotherhood    of    Teamsters,    Chauffeurs, 
Warehousemen  &  Helpers  of  America,  Local  No. 
431,  or  any  other  labor  organization,  as  a  condition 
of  employment  or  in  any  like  or  related  manner 
discriminate  in  regard  to  hire  and  tenure  of  em- 
ployment. 

We  Will  Not  in  any  other  manner  interfere  with, 
restrain,  or  coerce  our  employees,  or  applicants  for 
employment,  in  the  exercise  of  the  right  to  self- 
organization,  to  form  or  assist  labor  organizations, 
to  bargain  collectively  through  representatives  of 
their  own  choosing,  to  engage  in  concerted  activi- 
ties for  the  purpose  of  collective  bargaining  or 
other  mutual  aid  or  protection,  and  to  refrain  from 
any  and  all  of  such  activities,  except  to  the  extent 
that  such  right  may  be  affected  by  an  agreement 
requiring  membership  in  a  labor  organization  as 
a  condition  of  employment,  as  authorized  in  Sec- 
tion 8  (a)  (3)  of  the  National  Labor  Relations 
Act. 

We  Will  offer  M.  E.  Tuttle  employment  pre- 
viously denied  him  because  of  his  failure  to  obtain 
clearance  through  the  above-named  labor  organiza- 
tion, and  make  him  whole  for  any  loss  of  pay  he 
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suffered  as  a  result  of  the  discrimination  against 

him. 

Morrison-Knudsen,  Inc.,  Henry  J.  Kaiser,  Macco 

Corporation,    and    B.    Perini    &    Sons,    dA>/a 

Kings  River  Constructors, 

(Employer) 
Dated 

By 

(Representive)     (Title) 

This  notice  must  remain  posted  for  60  days  from 
the  date  hereof,  and  must  not  be  altered,  defaced, 
or  covered  by  any  other  material. 


[Title  of  Board  and  Cause.] 

EXCEPTIONS  OF  RESPONDENT,  KINGS 
RIVER  CONSTRUCTORS  TO  INTERME- 
DIATE REPORT  AND  RECOMMENDED 
ORDER   OF   THE    TRIAL  EXAMINER 

Come  now  the  Respondent,  Kings  River  Con- 
structors, and  herewith  and  hereby  files  its  excep- 
tions to  the  Intermediate  Report  and  Recommended 
Order  of  the  Trial  Examiner  entered  in  the  above 
entitled  case  on  the  12th  day  of  May,  1958,  as 
follows : 

Findings  of  Fact 

Exception  No.  1 

Respondent  excepts  to  the  statement  and  findings 
of  the  Trial  Examiner  appearing  on  page  2,  lines 
48-60,  which  provides: 


National  Labor  Relations  Board  29 

"According  to  Tuttle's  credited  testimony,  Per- 
kins warned  him  that  he  might  have  some  trouble 
with  Al  Fudge,  secretary  of  Local  431,  inasmuch  as 
the  latter  might  not  want  to  accept  the  transfer  of 
Tuttle's  Card  from  the  Stockton  local.^ 

for  the  reasons,  among  others,  that: 

(1)  Such  finding  and  statement  is  contrary  to  the 
weight  of  evidence  and  to  fact. 

(2)  That  the  Trial  Examiner  has  quoted  Mr. 
Perkins'  statement  out  of  context  which  should 
read,  ''I  probably  told  him  to  see  the  union.  And 
I  probably  told  him  to  see  Jim  Wolcott.  That  would 
be  the  normal  procedure."  (Tr.  132,  15-17) 

The  inference  (and  apparent  finding)  drawm  by 
the  Trial  Examiner  from  the  sentence  "That  would 
be  the  normal  procedure"  would  apply  with  equal, 
if  not  greater  force,  to  the  statement  omitted  by 
the  Trial  Examiner,  "And  I  probably  told  him  to 
see  Jim  Wolcott." 

Exception  No.  2 

Respondent  excepts  to  all  references  to  the  testi- 
mony of  the  Charging  Party,  Mr.  M.  E.  Tuttle, 
appearing  in  the  Intermediate  Report  and  Recom- 

'  Sharp  testified  that  Perkins  asked  Tuttle  how 
he  was  "set  up"  with  the  Teamsters,  and  when  Tut- 
tle replied  that  he  was  still  a  member,  advised  him 
hun  to  get  his  card  in  with  the  Fresno  local  and  to 

make  hnnself  right  mth  the  union  in  Fresno." 
Perkms  denied  that  he  told  Tuttle  he  would  have 
to  clear  with  the  Teamsters,  but  admitted  that  he 

probably  told  him  to  see  the  union  *  *  *  That 
would  be  the  normal  procedure." 
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mended  Order  on  page  3,  lines  1-37,  page  4,  lines 
7-22;  page  4,  lines  37-47,  52-59;  page  5,  line  11; 
and  to  any  nse  or  reference  thereto  npon  the 
grounds  among  others  that: 

(1)  The  Charging  Party  and  witness,  Tuttle,  was 
shown  to  be  a  member  of  the  Teamsters  Union,  and 
hence  his  testimony  was  inadmissible  to  show  and 
did  not  purport  to  show  any  claimed  preference  or 
discrimination  on  his  behalf  by  the  Union  of  which 
he  was  member,  or  by  the  Respondent  because  of 
his  membership  or  because  of  any  connections  the 
Respondent  might  have  had  with  the  Union. 

(2)  The  matter  of  discrimination  caused  or  en- 
couraged by  a  Union  on  behalf  of  or  against  its 
own  member  is  not  within  the  purview  or  protec- 
tion of  the  National  Labor  Relations  Act. 

Exception  No.  3 

Respondent  excepts  to  the  statement  and  finding 
of  the  Trial  Examiner  appearing  on  page  4,  lines 
1-5,  which  provides : 

"According  to  Atkins,  there  was  some  delay  in 
Tuttle's  reporting  for  the  Black  Rock  job  and  in 
the  interim  the  vacancy  had  been  filled  by  the  hir- 
ing of  one  Myers.  This  testimony,  as  will  be  seen, 
is  not  consistent  with  that  given  by  Wolcott." 

for  the  reasons,  among  others,  that: 

(1)  The  conclusion  drawn  by  the  Trial  Examiner 
that  "This  testimony  as  will  be  seen  is  not  con- 
sistent with  that  given  by  Wolcott"  is  contrary  to 
all  other  evidence. 

(2)  It  affirmatively  appears  from  the  testimony 
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of  Tuttle  himself  that  the  vacancy  for  which  Myers 
was  hired  had  been  filled  at  the  time  Tuttle  first 
appeared  at  the  project,  Monday,  Febiiiary  25, 
1957,  and  Tuttle  was  advised  that  the  vacancy  had 
been  filled  on  that  date.  It  further  appears  that 
Tuttle  was  aware  of  the  identity  of  the  individual 
(although  perhaps  not  the  name)  who  filled  the 
vacancy  and  went  immediately  from  the  project  site 
to  Mr.  Fudge's  home  in  Fresno  (Tr.  65,  3-25;  Tr. 
m,  1-26;  Tr.  67,  1-3) 

Exception  No.  4 

Respondent  excepts  to  the  finding  and  conclu- 
sion of  the  Trial  Examiner  appearing  on  page  4, 
lines  31-35,  which  provides: 

"Obviously,  therefore,  Atkins'  testimony  that 
Myers  had  already  been  hired  when  Tuttle  first 
approached  him  about  the  job,  was  erroneous,  and 
why,  on  February  25,  he  should  have  advised  both 
Sharp  and  Tuttle  that  the  job  was  filled,  mvites 
speculation.  Respondent's  witnesses  provided  no  ex- 
planation." 

on  the  groimds  and  for  the  reasons  that: 

(1)  Respondent  is  under  no  duty  to  provide  an 
explanation  for  what  the  Charging  Party  and  his 
witnesses  testify. 

(2)  It  is  not  competent  for  the  Trial  Examiner 
to  conclude  that  his  inference  is  exclusive  of  any 
other  reasonable  inference  which  may  be  drawn.  On 
the  contrary,  the  record  is  quite  clear  that  a  com- 
mitment had  been  made  for  the  hire  of  a  replace- 
ment and  the   fact  that  the   replacement   did  not 
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sign  an  employment  card  until  February  28,  1957, 
or  commence  work  until  the  first  week  of  March 
is  not  material  or  pertinent. 

Exception  No.  5 

Respondent  excepts  to  the  finding  and  conclu- 
sion of  the  Trial  Examiner  appearing  on  page  4, 
lines  45-47,  which  provides: 

"Despite  his  failure  to  obtain  union  clearance, 
Tuttle  continued  his  efforts  to  obtain  work  at  Black 
Rock.  He  repeatedly  saw  Wolcott  but  received  no 
encouragement  for  future  employment." 

for  the  reason  that: 

(1)  It  is  directly  contrary  to  undisputed  evidence 
that  at  no  time  did  the  Respondent  request  union 
clearance  for  Mr.  Tuttle  and  there  was,  therefore, 
no  reason  for  union  clearance. 

(2)  The  Trial  Examiner  found  (page  5,  lines  BO- 
SS) : 

"Early  in  April,  Wolcott,  on  being  informed  that 
Maples  was  resigning,  called  Tuttle  by  telephone 
and  told  him  of  the  vacancy  and  informed  Tuttle 
that  he  had  him  'in  mind'  to  fill  it,  and  that  he 
would  be  contacted  later  with  respect  to  it." 

(3)  Such  finding  and  conclusions  are  contrary  to 
and  unsupported  by  the  evidence. 

Exception  No.  6 

Respondent  excepts  to  the  statement  appearing 
on  page  6  of  the  Intermediate  Report,  lines  2-4, 
which  provides: 

"In  the  case  of  Tuttle,  however,  his  recommen- 
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dation  was  ignored  or,  at  least,  not  followed,  and 
Myers  was  hired  instead,  not  on  the  strength  of 
anybody's  recommendation  Ixit  through  clearance 
with  Fudge." 

upon  the  grounds,  among  others,  that  such  finding 
and  statement  is  contrary  to  the  weight  of  evidence 
and  fact. 

Exception  Xo.  7 

Respondent  excepts  to  the  finding  and  conclusion 
of  the  Trial  Examiner  on  page  6,  lines  31-34,  read- 
ing: 

"And  while  Wolcott  denied  that  clearance  with 
the  Union  was  required  for  employment  with  the 
Respondent,  clearly  this  was  the  practice.  Perkins 
advised  Tuttle  to  clear  with  Fudge  because  this 
was  the  'usual  procedure,'  and  Perkins  was  in  a 
position  to  know." 

on  the  grounds,  among  others,  that : 

(1)  Such  finding  and  statement  is  contrary  to  the 
weight  of  evidence  and  fact. 

(2)  The  Trial  Examuier  has  found  that  Perkins 
was  Project  Manager  on  an  entirely  different  proj- 
ect and  was  employed  by  an  entirely  different  em- 
ployer. (Page  2,  Imes  44-52;  page  3.  lines  1-10) 

There  is  no  proof  or  testimony  which  would  sup- 
port the  finding  or  inference  that  the  practice  or 
"usual  procedure"  of  Kings  River  Constructors  was 
the  practice  or  "usual  procedure"  which  Mr.  Per- 
kins followed  as  Project  Manager  for  Morrison- 
TTalsh-Perini  on  that  firm's  TVishon  Dam  Project. 
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Exception  No.  8 

Respondent  excepts  to  the  statement  and  conclu- 
sion appearing  on  page  6  of  the  Intermediate  Re- 
port and  Recommended  Order  of  the  Trial  Exam- 
iner at  lines  59-60,  and  on  page  7  at  lines  1-2, 
reading : 

"its  denial  of  a  job  to  Tuttle  because  the  latter 
incurred  Fudge's  displeasure  and  was  therefore  un- 
able to  obtain  imion  clearance,  was  discriminatory 
and  violative  of  Section  8  (a)  (1)  and  (3)  of  the 
Act.  It  is  so  found." 

for  the  reason  that  said  statement  and  conclusion 
is  against  the  evidence,  contrary  to  fact,  and  is  not 
supported  by  a  proper  finding  of  fact. 

Conclusions  of  Law 

Exception  No.  9 

Respondent  excepts  to  Conclusions  of  Law  Nos. 
2,  3,  and  4  reading  as  follows,  page  7,  lines  41-54: 
"2.  By  refusing  employment  to  M.  E.  Tuttle  be- 
cause of  his  failure  to  obtain  clearance  from  the 
aforenamed  labor  organization,  thereby  encourag- 
ing membership  in  a  labor  organization,  the  Re- 
spondent has  engaged  in  and  is  engaging  in  unfair 
labor  practices  within  the  meaning  of  Section  8 
(a)   (3)  of  the  Act." 

"3.  By  the  said  discriminatory  refusal  of  em- 
ployment to  M.  E.  Tuttle,  the  Respondent  inter- 
fered with,  restrained  and  coerced  its  employees, 
and  potential  employees,  in  the  exercise  of  rights 
guaranteed  in  Section  7  of  the  Act,  and  thereby 
engaged  in  and  is  engaging  in  unfair  labor  prac- 
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tices  within  the  meaning  of  Section  8  (a)    (1)  of 
the  Act." 

"4.  The  aforesaid  unfair  labor  practices  are  un- 
fair labor  practices  affecting  commerce  within  the 
meaning  of  Section  2  (6)  and  (7)  of  the  Act." 

for  each  and  all  of  the  following  reasons: 

(1)  Said  Conclusions  of  Law  are  not  supported 
by  and  are  contrary  to  any  proper  Finding  of  Fact. 

(2)  Said  Conclusions  of  Law  are  based  upon  and 
supported  only  by  erroneous  Findings  of  Fact 
which  are  not  in  accordance  with  and  unsupported 
by  the  evidence  in  record. 

(3)  Said  Conclusions  of  Law  are  erroneous  in 
that: 

(a)  There  was  and  is  no  evidence  that  Mr.  Tut- 
tle  was  offered  employment  by  Respondent  which 
was  subsequently  refused  because  he  was  unable  to 
obtain  Union  clearance. 

(b)  There  was  and  is  no  evidence  that  the  Union 
gave  preference  in  referral  for  employment  to  its 
own  members;  on  the  contrary,  the  Trial  Exam- 
iner has  found  that  a  non-member  w^as  referred  to 
fill  the  vacancy  Tuttle  sought.  (Page  4,  line  40.) 

(c)  There  was  and  is  no  evidence  that  any  act 
or  thing  done  or  alleged  to  have  been  done  by  the 
Respondent  encouraged  or  was  intended  to  encour- 
age membership  in  the  Union. 

(4)  Said  Conclusions  of  Law  fail  to  state  a 
proper  charge  of  any  unfair  labor  practice  under 
and  within  the  purview  of  the  National  Labor  Re- 
lations Act. 
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Recommendations 

Exception  No.  10 

Respondent  excepts  to  each  and  every  recom- 
mendation as  suggested  in  the  Trial  Examiner's 
Intermediate  Report  and  Reconmiended  Order  and 
more  specifically  as  referred  to  on  page  7,  lines 
15-30,  both  inclusive  and  page  8,  lines  3-50,  both 
inclusive,  reading  as  follows: 

''It  having  been  found  that  the  Respondent  re- 
fused M.  E.  Tuttle  employment  because  he  was  un- 
able to  obtain  union  clearance,  thereby  discriminat- 
ing against  him,  it  will  be  recommended  that  Re- 
spondent offer  him  employment  in  a  position  sub- 
stantially  equivalent   to   that   in   which   he   would 
have  been  employed  except  for  his  failure  to  ob- 
tain union  clearance,  with  such  seniority  and  other 
rights  and  privileges  as  would  have  accrued  had 
he  not  been   discriminatorily   denied  employment, 
and  make  him  whole  for  any  loss  of  pay  suffered 
because  of  the  discrimination  against  him,  by  pay- 
ment to  him  of  a  sum  of  money  equal  to  what  he 
nonnally  would  have  been  paid   in  Respondent's 
employ  from  the  date  when  he  was  first  discrim- 
inatorily  denied   employment,   to   the   date   of  Re- 
spondent's offer  of  employment,  less  his  net  earn- 
ings during  said  period   and  any  money  he  may 
already  have  been  paid  because  Respondent's  dis- 
crimination against  him/  Loss  of  pay  shall  be  com- 

iu  There  was  evidence  to  the  effect  that  a  settle- 
ment on  a  charge  filed  by  Tuttle  against  Local  431, 
involving  the  payment  of  a  sum  of  money  to  luttle 
by  Local  431,  had  been  effectuated  prior  to  the  hear- 
ing in  this  proceeding." 
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puted  upon  a  quarterly  basis  in  the  manner  estab- 
lished by  the  Board  in  F.  W.  Woolworth  Company, 
90  NLRB  289." 

"Upon  the  basis  of  the  foregoing  jOndings  of  fact 
and  conclusions  of  law,  it  is  recommended  that 
Morrison-Knudsen,  Inc.,  Henry  J.  Kaiser,  Macco 
Corporation,  and  B.  Perini  &  Sons,  d/b/a  Kings 
River  Constructors,  their  officers,  agents,  succes- 
sors, and  assigns,  shall: 

1.  Cease  and  desist  from: 

(a)  By  refusal  of  employment  or  in  any  like 
or  related  manner,  encouraging  membership  in 
Teamsters  Local  431,  or  any  other  labor  organiza- 
tion; 

(b)  In  any  manner  interfering  with,  restraining, 
or  coercing  employees,  or  applicants  for  employ- 
ment, in  the  exercise  of  rights  guaranteed  in  Sec- 
tion 7  of  the  Act. 

2.  Take  the  following  affirmative  action  designed 
to  effectuate  the  policies  of  the  Act : 

(a)  Offer  M.  E.  Tuttle  immediate  employment  in 
a  position  equivalent  to  that  in  which  he  would 
have  been  employed  on  or  about  February  28,  1957, 
except  for  his  failure  to  obtain  union  clearance, 
with  such  seniority  and  other  rights  and  privileges 
as  would  have  accrued  to  his  benefit  had  he  been 
employed  on  or  about  that  date,  and  make  M.  E. 
Tuttle  whole  in  the  manner,  according  to  the 
method,  and  under  the  conditions  set  forth  in  Sec- 
tion V  above,  entitled  "The  remedy"; 

(b)  Post  in  conspicuous  places,  including  places 
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where  notices  to  employees  are  customarily  posted, 
at  its  office  in  Fresno,  California,  and  on  the  site 
of  its  Black  Rock  project,  copies  of  the  notice  at- 
tached hereto  and  marked  Appendix.  Copies  of  said 
notice,  to  be  furnished  by  the  Regional  Director 
for  the  Twentieth  Region  of  the  Board,  shall,  after 
being  signed  by  an  authorized  representative  of  the 
Respondent,  be  posted  by  it  immediately  upon  re- 
ceipt thereof  and  maintained  by  it  for  a  period  of 
60  consecutive  days  thereafter.     Reasonable  steps 
shall  be  taken  by  it  to  insure  that  said  notices  are 
not  altered,  defaced,  or  covered  by  any  other  mate- 
rial; 

(c)  Notify  the  said  Regional  Director  in  writing, 
within  20  days  from  the  date  of  the  receipt  of  this 
Intermediate  Report  and  Recommended  Order, 
what  steps  it  has  taken  to  comply  with  the  fore- 
going recommendations. 

It  is  further  recommended  that  unless  on  or  be- 
fore twenty  (20)  days  from  the  date  of  the  receipt 
of  this  Intermediate  Report  and  Recommended  Or- 
der, the  Respondent  notifies  said  Regional  Director 
in  writing  that  it  will  comply  with  the  foregoing 
recommendations,  the  National  Labor  Relations 
Board  issue  an  order  requiring  the  Respondent  to 
take  the  action  aforesaid." 

for  the  following  reasons  and  upon  the  following 
grounds,  among  others,  that: 

(1)  Respondent  has  committed  no  act  as  declared 
illegal  l)y  the  tenns  and  provisions  of  the  National 
Labor  Relations  Act. 

(2)  No  legal  basis  exists  for  the  exercise  of  any 
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remedy  by  order  of  the  National  Labor  Relations 
Board. 

(3)  Said  recommendations  and  suggested  cease 
and  desist  order  are  entirely  without  merit  and 
unwarranted  in  that  Respondent  has  committed  no 
act  as  condemned  or  made  illegal  by  the  terms  and 
provisions  of  the  National  Labor  Relations  Act. 

(4)  Said  reconmiended  cease  and  desist  order  is 
broader  than  that  warranted  by  law  in  that  the 
law  proscribes  "discrimination  in  regard  to  hire  or 
tenure  of  employment  or  any  term  or  condition  of 
employment  to  encourage  or  discourage  member- 
ship in  any  labor  organization",  whereas  the  pro- 
posed order  would  make  any  refusal  of  employ- 
ment a  violation. 

(5)  The  suggested  cease  and  desist  order  has  no 
basis  in  fact  from  the  record  showing  or  indicat- 
ing that  Respondent  restrained  or  coerced  its  em- 
ployees or  applicants  for  employment  in  the  rights 
guaranteed  in  Section  7  of  the  Act. 

(6)  Said  suggested  cease  and  desist  order  is  too 
broad  in  Section  2  (a)  page  8,  lines  18  to  27  inclu- 
sive for  the  reasons  that: 

(a)  There  is  no  finding  or  showing  that  Mr.  Tut- 
tle  would  have  been  employed  or  would  have  been 
ofeered  employment  by  Kings  River  Constructors 
on  or  about  February  28,  1957. 

(b)  There  is  no  showing  or  e^ddence  that  a  posi- 
tion for  which  Mr.  Tuttle  is  qualified  was  at  that 
time  open  or  is  at  this  time  available. 

(c)  No  "seniority"  system  is  provided  for  or  con- 
veniently possible  in  the  construction  industry. 
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(d)  There  is  no  showing  or  evidence  that  Mr. 
Tuttle  has  lost  wages  or  income  as  the  result  of  any 
act  of  Respondent. 

Appendix 

Exception  No.  11 

Respondent  excepts  to  the  proposed  form  of  no- 
tice annexed  to  the  Trial  Examiner's  Intermediate 
Report  and  Recommended  Order,  as  follows: 

"We  Will  Not  require  clearance  through  Inter- 
national Brotherhood  of  Teamsters,  Chauffeurs, 
Warehousemen  &  Helpers  of  America,  Local  No. 
431,  or  any  other  labor  organization,  as  a  condi- 
tion of  employment  or  in  any  like  or  related  man- 
ner discriminate  in  regard  to  hire  and  tenure  of 
employment." 

"We  Will  Not  in   any  other  manner  interfere 
with,  restrain,  or  coerce  our  employees,  or  appli- 
cants for  employment,  in  the  exercise  of  the  right 
to  self-organization,  to  form  or  assist  labor  organi- 
zations, to  bargain  collectively  through  representa- 
tives of  their  own  choosing,  to  engage  in  concerted 
activities  for  the  purpose  of  collective  bargaining 
or  other  mutual  aid  or  protection,  and  to  refrain 
from  any  and  all  of  such  activities,  except  to  the 
extent  that  such  right  may  be  affected  by  an  agree- 
ment requiring  membership  in  a  labor  organization 
as  a  condition  of  employment,  as  authorized  in  Sec- 
tion 8  (a)  (3)  of  the  National  Labor  Relations  Act." 

for  the  reasons  and  on  the  grounds: 

(1)  That  there  is  no  legal  basis  upon  the  record 
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of  this  case  and  a  proper  interpretation  of  the  case 
for  the  issuance  of  cease  and  desist  order. 

(2)  That  such  notice  is  broader  than  warranted 
by  the  evidence  and  there  should  in  all  events  be 
stricken  therefrom  the  words  "any  other  labor  or- 
ganization" for  the  reason  that  there  is  absolutely 
no  basis  for  such  reference  since  no  other  labor 
organization  was  mentioned  nor  is  there  a  finding 
of  general  discrimination  or  general  practice  of 
union  clearance. 

and: 

"We  Will  offer  M.  E.  Tuttle  employment  pre- 
viously denied  him  because  of  his  failure  to  obtain 
clearance  through  the  above-named  labor  organiza- 
tion, and  make  him  whole  for  any  loss  of  pay  he 
suffered  as  a  result  of  the  discrimination  against 
him." 

for  the  reason  that  no  opening  for  employment  is 
available  nor  is  there  a  finding  or  any  evidence  to 
support  a  finding  that  Mr.  Tuttle  has  suffered  a 
loss  of  pay  as  the  result  of  the  type  of  discrimina- 
tion made  unlawful  under  the  National  Labor  Re- 
lations Act. 

General  Exceptions 
Exception  No.  12 

Respondent  excepts  to  each  and  every  finding, 
conclusion  and  recommendation  of  the  Trial  Exam- 
iner as  contained  in  the  Intermediate  Report  and 
Recommended  Order,  and  to  all  of  them,  for  the 
reason  that  said  findings  and  conclusions  are  con- 
trary to  the  evidence  and  to  law  in  so  far  as  they 
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find  a  violation  of  the  National  Labor  Relations 
Act,  or  any  section  thereof. 

Exception  No.  13 

Respondent  excepts  to  the  Intermediate  Report 
and  Recommended  Order  on  the  groimds  and  for  the 
reasons  that  the  Trial  Examiner  failed  to  find  and 
conclude  on  the  basis  of  the  evidence  before  him: 

(1)  No  agreement,  practice,  understanding,  or 
arrangement  exists,  or  did  exist,  between  Respond- 
ent and  International  Brotherhood  of  Teamsters, 
Chauffeurs,  Warehousemen  &  Helpers  of  America 
Local  No.  431,  providing  for  a  referral  or  clearance 
system  or  other  hiring  hall  or  union  security  ar- 
rangement. 

(2)  "Refusal  to  hire"  is  not  discrunination  per  se 
within  the  proscriptions  of  the  National  Labor  Re- 
lations Act. 

(3)  Discrimination  per  se  is  not  a  violation  of 

the  National  Labor  Relations  Act. 

(4)  The  Respondent  cannot  be  found  m  the 
anomalous  position  of  "encouraging  membership 
in  any  labor  organization"  by  hiring  a  non-union 
man  for  the  position  the  Charging  Party,  a  union 
member,  sought. 

(5)  Respondent  has  committed  no  act  violative 
of  the  National  Labor  Relations  Act. 

Dated  and  Respectfully  Submitted  This  28th  Day 
of  May,  1958. 

/s/  THOMAS  L.  SMITH, 

Attorney  for  Respondent- 
Proof  of  Service  Attached. 
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United  States  of  America 
Before  the  National  Labor  Relations  Board 

Case  No.  20-CA-1288 

MORRISON-KNUDSEN,  INC.,  HENRY  J. 
KAISER,  MACCO  CORPORATION,  and  B. 
PERINI  &  SONS,  d/b/a  KINGS  RIVER 
CONSTRUCTORS,  and  M.  E.  TUTTLE,  an 
Individual. 

DECISION  AND  ORDER 

On  May  12,  1958,  Trial  Examiner  William  E. 
Spencer  issued  his  Intermediate  Report  in  the 
above-entitled  proceeding  finding  that  the  Respond- 
ent had  engaged  in  and  was  engaging  in  certain 
unfair  labor  practices  and  recommended  that  it 
cease  and  desist  therefrom  and  take  certain  affirm- 
ative action  as  set  forth  in  the  copy  of  the  Inter- 
mediate Report  attached  hereto.  Thereafter,  the 
Respondent  filed  exceptions  to  the  Intermediate  Re- 
port and  a  supporting  brief. 

Pursuant  to  the  provisions  of  Section  3  (b)  of 
the  Act,  the  Board  has  delegated  its  powers  in  con- 
nection with  this  case  to  a  three-member  panel. 

The  Board  has  reviewed  the  rulings  made  by  the 
Trial  Examiner  at  the  hearing  and  finds  that  no 
prejudicial  error  was  committed.  The  rulings  are 
hereby  affirmed.  The  Board  has  considered  the  In- 
termediate Report,  the  exceptions  and  brief,  and 
the  entire  record  in  the  case,  and  hereby  adopts 
the  Trial  Examiner's  findings,  conclusions  and  rec- 
ommendations. 


44  Morrison-Knudsen,  Inc.,  et  al.,  vs. 

Order 
Upon  the  entire  record  in  the  case,  and  pursuant 
to  Section  10  (c)  of  the  National  Labor  Relations 
Act,  as  amended,  the  National  Labor  Relations 
Board  herel^y  orders  that  the  Respondent,  Morri- 
son-Knudsen,  Inc.,  Henry  J.  Kaiser,  Macco  Corpo- 
ration, and  B.  Perini  &  Sons,  d/b/a  Kings  River 
Constructors,  its  officers,  agents,  successors,  and  as- 
signs shall: 

1.    Cease  and  desist  from: 

(a)  Encouraging  membership  in  and  activities 
on  behalf  of  International  Brotherhood  of  Team- 
sters, Chauffeurs,  Warehousemen  &  Helpers  of 
America,  Local  No.  431,  or  any  other  labor  organi- 
zation, hy  refusing  employment  to  applicants  un- 
less they  obtain  clearance  by  such  labor  organiza- 
tion, or  by  otherwise  discriminating  in  regard  to 
hire  or  tenure  of  employment  or  any  term  or  con- 
dition of  employment. 

(b)  In  any  other  manner,'  interfering  with  or 
restraining  or  coercing  employees,  or  applicants  for 
employment,  in  the  exercise  of  the  right  to  self- 
organization,  to  form,  join  or  assist  labor  organi- 

'  Because  the  discriminatory  refusal  on  the  part 
of  the  Respondent  to  hire  the  Chargmg  Party  ab- 
sent union  clearance  goes  to  the  very  heart  of  the 
Act  and  because  we  believe  that  the  Respondents 
repeating  the  commission  of  the  violation  involved 
herein  in  the  future  may  be  anticipated  by  reason 
of  its  conduct  herein,  we  order  that  the  Respondent 
cease  and  desist  from  in  any  manner  intrmgmg 
upon  the  rights  of  ^i^pl^yees  as  guarcHiteed  by  the 
Act.  N.L.R.B.  V.  Entwistle  Mfg.  Co.,  120  F.  2d  532, 
536  (C.  A.  4). 
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zations,  to  bargain  collectively  through  representa- 
tives of  their  owti  choosing,  and  to  engage  in  other 
concerted  activities  for  the  purpose  of  collective 
bargaining  or  other  mutual  aid  or  protection,  and 
to  refrain  from  any  or  all  such  activities,  except  to 
the  extent  that  such  right  may  be  affected  by  an 
agreement  requiring  membership  in  a  labor  organi- 
zation as  authorized  in  Section  8  (a)  (3)  of  the  Act. 

2.    Take  the  folloAving  affirmative  action  designed 
to  effectuate  the  policies  of  the  Act. 

(a)  Offer  to  M.  E.  Tuttle  immediate  employ- 
ment in  a  position  substantially  equivalent  to  that 
m  which  he  would  have  been  employed  on  or  about 
February  28,  1957,  except  for  his  failure  to  obtain 
clearance  through  the  above-named  labor  organiza- 
tion, with  such  seniority  and  other  rights  and  priv- 
ileges as  would  have  accrued  to  his  benefit  had  he 
been  employed  on  or  about  that  date,  and  make 
him  whole  for  any  loss  of  earnings  suffered  as  a 
result  of  the  discrimination  against  him  in  accord- 
ance with  the  terms  and  subjects  to  the  conditions 
described  in  the  section  of  the  Intermediate  Report 
entitled  "The  Remedy." 

(b)  Post  at  its  office  in  Fresno,  California,  and 
on  the  site  of  its  Black  Rock  project,  if  work  there 
is  still  in  progress,  copies  of  the  notice  attached 
hereto  and  marked  "Appendix."^    Copies   of  said 

'  In  the  event  that  this  Order  is  enforced  bv  a 
Court  of  Appeals,  the  notice  shall  be  amended'' by 
substitutmg  for  the  words:  "A  Decision  and  Order" 
the  words  "A  Decree  of  a  United  States  Court  of 
Appeals  Enforcing  an  Order." 
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notice  to  be  furnished  by  the  Regional  Director  for 
the  Twentieth  Region  shall,  after  being  duly  signed 
by  an  authorized  representative  of  the  Respondent, 
be  posted  by  the  Respondent  immediately  upon  re- 
ceipt thereof  and  maintained  by  it  for  a  period  of 
sixty  (60)  consecutive  days  thereafter  in  conspicu- 
ous places,  including  all  places  where  notices   to 
employees  are  customarily  posted.  Reasonable  steps 
shall  be  taken  by  the  Respondent  to  insure  that 
said  notices  are  not  altered,  defaced  or  covered  by 
any  other  material; 

(c)  Preserve  and  make  available  to  the  Board 
or  its  agents  upon  request,  for  examination  and 
copying,  all  payroll  records,  social-security  payment 
records,  timecards,  personnel  records  and  reports, 
and  all  other  records  necessary  to  analyze  the 
amounts  of  back  pay  due  and  the  rights  of  em- 
ployment of  M.  E.  Tuttle  under  the  terms  of  this 
Order ; 

(d)  Notify  the  Regional  Director  for  the  Twen- 
tieth Region  in  writing,  within  ten  (10)  days  from 
the  date  of  this  Order  of  the  steps  it  has  taken  to 
comply  herewith. 

Dated,  Washington,  D.  C,  October  17,  1958. 

PHILIP  RAY  RODGERS,  Member, 
STEPHEN  S.  BEAN,  Member, 
JOHN  H.  FANNING,  Member, 

[Seal]        National  Labor  Relations  Board. 
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APPENDIX 

Notice  to  All  Employees:  Pursuant  to  a  Decision 
and  Order  of  the  National  Labor  Relations 
Board,  and  in  order  to  effectuate  the  policies  of 
the  National  Labor  Relations  Act,  as  amended, 
we  hereby  notify  our  employees  and  applicants 
for  employment  that: 

We  Will  Not  encourage  membership  in  and  ac- 
tivities on  behalf  of  International  Brotherhood  of 
Teamsters,  Chauffeurs,  Warehousemen  &  Helpers 
of  America,  Local  No.  431,  or  any  other  labor  or- 
ganization, by  refusing  employment  to  applicants 
unless  they  obtain  clearance  by  such  labor  organi- 
zation, or  by  othei-wise  discriminating  in  regard  to 
hire  or  tenure  of  employment  or  any  term  or  con- 
dition of  employment. 

We  Will  Not  in  any  other  manner  interfere  with 
or  restrain  or  coerce  employees,  or  applicants  for 
employment,  in  the  exercise  of  the  right  to  self- 
organization,  to  form,  join,  or  assist  labor  organi- 
zations, to  bargain  collectively  through  representa- 
tives of  their  own  choosing,  and  to  engage  in  other 
concerted  activities  for  the  purpose  of  collective 
bargaining  or  other  mutual  aid  or  protection  and 
to  refrain  from  any  or  all  such  activities,  except  to 
the  extent  that  such  right  may  be  affected  by  an 
agreement  requiring  membership  in  a  labor  organ- 
ization as  authorized  in  Section  8  (a)  (3)  of  the 
Act. 

We  Will  offer  to  M.  E.  Tuttle  immediate  employ- 
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ment  in  a  position  substantially  equivalent  to  that 
in  which  he  would  have  been  employed  on  or  about 
February  28,  1957,  except  for  his  failure  to  obtain 
clearance  through  the  above-named  organization, 
with  such  seniority  and  other  rights  and  privileges 
as  would  have  accrued  to  his  benefit  had  he  been 
employed  on  or  about  that  date,  and  make  him 
whole  for  any  loss  of  earnings  suffered  as  a  result 
of  the  discrimination  against  him. 

Morrison-Knudsen,  Inc.,  Henry  J.  Kaiser,  Macco 
Corporation,  and  B.  Perini  &  Sons,  d/b/a 
Kings  River  Constructors 

(Employer) 
Dated 


By 

(Representative)     (Title) 

This  notice  must  remain  posted  for  60  days  from 
the  date  hereof,  and  must  not  be  altered,  defaced, 
or  covered  by  any  other  material. 
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United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  16301 

MORRISON-KNUDSEN,  IXC,  HEXRY  J. 
KAISER,  IMACCO  CORPORATION,  and  B. 
PERIXI  &  SOXS,  d/IVa  KIXGS  RIVER 
COXSTRUCTORS,  a  Joint  Venture, 

Petitioners, 
vs. 

NATIONAL  LABOR  RELATIONS  BOARD, 

Respondent. 

CERTIFICATE  OF  THE  NATIONAL  LABOR 
RELATIONS  BOARD 

The  National  Labor  Relations  Board,  by  its  Exec- 
utive Secretary,  duly  authorized  by  Section  102.92, 
Rules  and  Regulations  of  the  National  Labor  Rela- 
tions Board— Series  7,  hereby  certifies  that  the 
documents  annexed  hereto  constitute  a  full  and 
accurate  transcript  of  the  entire  record  of  a  pro- 
ceeding had  before  said  Board,  known  as  Case  No. 
20-CA-1288,  before  said  Board,  such  transcript  in- 
cludes the  pleadings  and  testimony  and  evidence 
upon  which  the  order  of  the  Board  in  said  pro- 
ceeding was  entered,  and  includes  also  the  findings 
and  order  of  the  Board. 

Fully  enumerated,  said  documents  attached  hereto 
are  as  follows: 

(1)  Stenographic  transcript  of  testimony  taken 
before  Trial  Examiner  William  E.  Spencer  on  Feb- 
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niary  24,  25,  1958,  together  with  all  exhibits  intro- 
duced in  evidence. 

(2)  Copy  of  Trial  Examiner  Spencer's  Interme- 
diate Report  and  Recommended  Order  issued  May 
12,  1958. 

(3)  Petitioners'^  exceptions  to  the  Intermediate 
Report  and  Recommended  Order  received  May  28, 
1958. 

(4)  Copy  of  decision  and  order  issued  by  the 
National  Labor  Relations  Board  on  October  17, 
1958. 

In  Testimony  Whereof,  the  Executive  Secretary 
of  the  National  Labor  Relations  Board,  being  there- 
unto duly  authorized  as  aforesaid  has  hereunto  set 
his  hand  and  affixed  the  seal  of  the  National  Labor 
Relations  Board  in  the  City  of  Washington,  Dis- 
trict of  Columbia,  this  4th  day  of  February,  1959. 

[Seal]         /s/  FRANK  M.  KLEILER, 

Executive  Secretary,  National 
Labor  Relations  Board. 


Respondent  before  the  Board. 
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[Endorsed]:  No.  16301.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Morrison-Knudsen, 
Inc.,  Henry  J.  Kaiser,  Macco  Corporation  and  B. 
Perini  &  Sons,  d/b/a  Kings  River  Constructors, 
Petitioners,  vs.  National  Labor  Relations  Board, 
Respondent.  And  National  Labor  Relations  Board, 
Petitioner,  vs.  Morrison-Knudsen,  Inc.,  Henry  J. 
Kaiser,  Macco  Corporation  and  B.  Perini  &  Sons, 
d/lVa  Kings  River  Constructors,  Respondents. 
Transcript  of  Record.  Petition  to  Review  and  Peti- 
tion to  Enforce  Order  of  the  National  Labor  Rela- 
tions Board. 

Filed:  February  9,  1959. 

/s/  PAUL  P.  O'BRIEN, 

Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 


United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  16301 

MORRISON-KNUDSEN,  INC.,  HENRY  J. 
KAISER,  and  B.  PERINI  &  SONS,  d^/a 
KINOS  RIVER  CONSTRUCTORS,  a  Joint 
Venture,  Petitioners, 

vs. 

NATIONAL  LABOR  RELATIONS  BOARD  and 
M.  E.  TUTTLE,  Respondents. 

PETITION  FOR  REVIEW  OF  DECISION 
Comes  Now  the  above  named  Petitioners  and,  in 
support  of  this,  their  petition  to  review  the  Deci- 
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sion  and  Order  of  the  National  Labor  Relations 
Board,  entered  and  dated  October  17,  1958,  in  case 
No.  20-CA-1288,  and  pursuant  to  tlie  provisions  of 
29  U.S.C.  Section  160  (f),  respectfully  show  unto 
the  aboA^e  entitled  Court: 

I. 

Nature  of  Proceedings 

This   is   a   petition   to   review   the   Decision   and 
Order  of  the  National  Labor  Relations  Board,  en- 
tered  October  17,   1958,   in  National  Labor  Rela- 
tions Board  Case  No.  20-CA-1288  (121  NLRB  179) 
against   the   above   named  Petitioners,   a   copy  of 
which  Decision  and  Order  is  attached  hereto  and 
designated  Exhibit  A.  The  said  Decision  and  Or- 
der found  that  Petitioners  had  engaged  in  and  were 
engaging  in  an  unfair  labor  practice  in  violation 
of  Section  8  (a)  (1)  and  8  (a)  (3)  of  the  National 
Labor  Relations   Act,  and   ordered   Petitioners   to 
cease   and   desist   from   certain   conduct   described 
therein  and  take  certain  described  affirmative  ac- 
tion. The  said  Decision  and  Order  is  a  final  order 
of  the  Board  in  this  proceeding. 

II. 

Venue 

The  events  out  of  which  this  proceeding  arose  all 
occurred  at  or  in  the  general  vicinity  of  Fresno, 
California.  The  original  complaint  was  issued  from 
the  office  of  the  Twentieth  Region  of  the  National 
Labor  Relations  Board  located  at  San  Francisco, 
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California,  and  the  hearing  before  the  Trial  Exam- 
iner for  the  Board  was  held  in  Fresno,  California. 
That  the  location  of  the  construction  work  in  which 
the  petitioners  were  engaged  forming  the  basis  of 
jurisdiction  of  the  National  Labor  Relations  Act 
was  located  approximately  sixty  miles  northeast  of 
Fresno,  California. 

III. 

Grounds  of  Relief 

The  Petitioners  seek  the  relief  prayed  for  herein 
on  the  following  grounds: 

1.  That  the  factual  findings  and  conclusion  of 
the  Board  Decision,  including  the  adopted  Inter- 
mediate Report  of  the  Trial  Examiner,  are  not  sup- 
ported by  substantial  evidence  on  the  record  con- 
sidered as  a  whole. 

2.  That  the  Trial  Examiner  committed  errors  of 
law  in  the  conduct  of  the  hearing  which  were  ex- 
cepted to  at  the  time. 

3.  That  the  conclusions  of  law  contained  in  the 
Decision  of  the  Board,  including  the  adopted  Inter- 
mediate Report  and  conclusion  of  the  Trial  Exam- 
iner, are  not  as  a  matter  of  law  supportable  by  the 
record  or  by  the  facts  even  as  found  by  the  Board 
and  the  Trial  Examiner. 

4.  That  the  alleged  conduct,  even  if  found  to  vio- 
late the  National  Labor  Relations  Act,  is  neverthe- 
less insufficient  to  support  the  broad  scope  of  the 
Board's  remedial  Order. 

5.  That  the  Board's  Order  sets  forth  remedies 
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inappropriate  to  the  conduct  found  to  be  in  viola- 
tion of  the  Act. 

6.  That  the  Board's  Order  does  not  state  with 
reasonable  specificity  the  acts  which  the  petitioners 
are  to  do  or  are  to  refrain  from  doing. 

IV. 

Relief  Prayed 
The  Petitioners  seek  relief  herein  as  follows: 

1.  That  the  court  enter  a  decree  herein  setting 
aside,  reversing  or  denying  enforcement  to  the 
Decision  and  Order  of  the  Board  in  total. 

2.  That  in  the  event  the  prayer  of  Section  1  of 
this  paragraph  is  not  granted,  that  the  court  mod- 
ify the  Decision  and  Order  of  the  Board  as  follows: 

(a)  By  striking  paragraph  1  (b)  from  said 
Order. 

(b)  By  striking  paragraph  2  (a)  from  said 
Order. 

(c)  By  striking  paragraph  2  (b)  from  said 
Order. 

(d)  By  striking  paragraph  2  (c)  from  said 
Order. 

3.  That  in  the  event  Sections  1  and  2  (b)  of 
this  paragraph  are  denied,  by  modifying  paragraph 
2  (a)  to  strike  the  provision  requiring  the  offering 
of  reinstatement  to  M.  E.  Tuttle,  and  further  limit- 
ing the  back  pay  period  to  the  period  during  which 
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the  job  for  which  Tuttle  applied  was  available,  to 
wit,  to  on  or  about  April  12,  1957. 

Dated  this  24th  day  of  December,  1958. 

MORRISON-KNUDSEN,   INC.,   HENRY  J. 
KAISER,  and  B.  PERINI  &   SONS,  d/b/a 
KINGS  RIVER  CONSTRUCTORS,  a  Joint 
Venture, 
/s/  By  R.  B.  SNOW, 

An  Authorized  Official. 

ALLEN,   DeOARMO    &   LEEDY, 
/s/  By  OERALD  DeOARMO, 
/s/  SETH  W.  MORRISON, 

Attorneys  for  Petitioners. 
Duly  Verified. 

[Endorsed]:  Piled  December  29,  1958.  Paul  P. 
O'Brien,  Clerk. 


[Title  of  Court  of  Appeals  and  Cause.] 

ANSWER  OF  THE  NATIONAL  LABOR  RE- 
LATIONS BOARD  TO  PETITION  FOR 
REVIEW  OF  ITS  DECISION  AND  OR- 
DER AND  CROSS  -  APPLICATION  FOR 
ENFORCEMENT  OF  SAID  DECISION 
AND    ORDER 

The  National  Labor  Relations  Board,  by  its  As- 
sociate General  Counsel,  pursuant  to  the  National 
Labor  Relations  Act,  as  amended  (61  Stat.  136,  29 

I  U.S.C.,   Sec.  151  et  seq.,  as  amended  by  72   Stat. 

;  945),  (hereinafter  called  the  Act)  files  this  Answer 
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to  the  petition  for  review  of  its  decision  and  order 
issued  against  petitioner  on  October  17,  1958,  and 
also  files  a  Cross-Application  for  enforcement  of 
said  decision  and  order. 

1.  The  Board  admits  the  allegations  contained  in 
paragraphs  numbered  I  and  II  of  the  petition  for 
review. 

2.  With  respect  to  all  other  allegations  of  the 
petition  to  review,  the  Board  prays  reference  to 
the  certified  transcript  of  record  for  a  full  and  ex- 
act statement  of  the  proceedings  before  the  Board, 
the  pleadings,  evidence,  findings  of  fact,  conclusions 
of  law,  and  order  of  the  Board,  and  all  other  pro- 
ceedings had  in  this  matter  before  the  Board. 

3.  The  Board  denies  each  and  every  allegation 
of  error  contained  in  the  petition  for  review. 

4.  Further  answering,  the  Board  avers  that  the 
proceedings  had  before  it,  the  findings  of  fact,  con- 
clusions of  law,  and  order  of  the  Board  were  and 
are  in  all  respects  proper  under  the  Act,  and  pur- 
suant to  Section  10  (e)  of  the  Act,  respectfully 
cross-applies  to  this  Court  for  enforcement  of  said 
order. 

5.  Pursuant  to  Section  10  (e)  and  (f)  of  the 
Act,  as  amended,  the  Board  has  certified  and  filed 
with  the  Court  a  list  of  all  documents,  transcripts 
of  testimony,  exhibits  and  other  material  compris- 
ing the  entire  record  of  the  proceedings  before  the 
Board  in  Case  No.  20-CA-1288. 

Wherefore,  the  Board  prays  that  the  Court  enter 
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a  decree  deiiTuig  the  petition  to  ^evie^y  and  enforc- 
ing the  Board's  order  in  full. 

Dated   at   Washington,   D.    C,   this   4th   day   of 
Febiniary,  1959. 

/s/  THOMAS   J.   McDERMOTT, 

Associate  General  Counsel,  Na- 
tional Labor  Relations  Board. 

[Endorsed]:   Filed   February   9,   1959.    Paul   P. 
O'Brien,  Clerk. 


[Title  of  Court  of  Appeals  and  Cause.] 

STATEMENT   OF   POINTS   OX  PETITION 
FOR  REVIEW 

Come  Now  the  above  named  petitioners,  and  sub- 
mit the  following  statement  of  points  on  their  Peti- 
tion to  Review  the  Decision  and  Order  of  the 
National  Labor  Relations  Board  in  this  cause,  en- 
tered and  dated  October  17,  1958: 

1.  That  the  factual  findings  and  conclusion  of 
the  Board  Decision,  including  the  adopted  Inter- 
mediate Report  of  the  Trial  Examiner,  are  not 
supported  by  substantial  evidence  on  the  record 
considered  as  a  whole. 

2.  That  the  Trial  Examiner  coP-imitted  errors 
of  law  in  the  conduct  of  the  hearing  which  were 
excepted  to  at  the  time. 

3.  That  the  conclusions  of  law  contained  in  the 
Decision  of  the  Board,  including  Hiq  adopted  Inter- 
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mediate  Report  and  conclusion  of  the  Trial  Exam- 
iner are  not  as  a  matter  of  law  supportable  by 
the  record  or  by  the  facts  even  as  found  by  the 
Board  and  the  Trial  Examiner. 

4  That  the  alleged  conduct,  even  if  found  to  vio- 
late the  National  Labor  Relations  Act,  is  neverthe- 
less insufacient  to  support  the  broad  scope  of  the 
Board's  remedial  Order. 

5.  That  the  Board's  Order  sets  forth  remedies 
inappropriate  to  the  conduct  found  to  be  in  viola- 
tion of  the  Act. 

6     That  the  Board's  Order  does  not  state  with 
reasonable  specificity  the  acts  which  the  petitioners 
are  to  do  or  are  to  refrain  from  doing. 
Dated  this  28th  day  of  February,  1959. 

ALLEN,   DeGARMO    &   LEEDY, 
By  SETH  W.  MORRISON,     • 

Attorneys  for  the  Petitioners. 

[Endorsed]:     Filed    March    5,    1959.      Paul    P. 
O'Brien,   Clerk. 
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[Title  of  Court  of  Appeals  and  Cause.] 

C0U:N'TER-STATEMENT  of  points  on  PE- 
TITION FOR  REVIEW  AND  CROSS- 
APPLICATION   FOR   ENFORCEMENT 

The  National  Labor  Relations  Board,  by  its  As- 
sociate Oeneral  Counsel,  pursuant  to  the  National 
Labor  Relations  Act,  as  amended  (61  Stat.  136,  29 
U.S.C.  Sec.  151  et  seq.,  as  amended  by  72  Stat. 
945),  (hereinafter  called  the  Act)  submits  the  fol- 
lowing counter-statement  of  points  on  the  petition 
for  review  and  cross-application  for  enforcement  of 
its  decision  and  order  in  this  cause,  issued  against 
petitioners  on  October  17,  1958: 

1.  The  factual  findings  and  conclusions  of  the 
Board,  including  the  adopted  Intermediate  Report 
of  the  Trial  Examiner,  are  supported  by  substan- 
tial evidence  on  the  record  considered  as  a  whole. 

2.  The  Board's  order  is  proper  in  all  respects. 

Dated  at  Washington,  D.  C,  this  11th  day  of 
March,  1959. 

/s/  THOMAS   J.   McDERMOTT, 

Associate  General  Counsel,  Na- 
tional Labor  Relations  Board. 

[Endorsed]:     Filed   March    16,    1959.     Paul    P. 

O'Brien,  Clerk. 
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Before  the  National  Labor  Relations  Board 
Twentieth  Region 

Case  No.  20-CA-1288 

In  the  Matter  of: 
MORRISON-KNUDSEN,  INC.,  HENRY  J.  KAI- 
SER and  B.  PERINI  &  SONS,  doing  business 
as  KINGS  RIVER  CONSTRUCTORS, 

Respondent, 

and 

M.  E.  TUTTLE  (an  individual). 

Charging  Party. 

TRANSCRIPT  OF  PROCEEDINGS 

Council  Chambers,  City  Hall,  Fresno,  California, 
Monday,  February  24,  1958. 

Pursuant   to  notice,   the   above  -  entitled   matter 
came  on  for  hearing  at  10 :00  o'clock,  a.m. 

Before:  William  E.  Spencer,  Trial  Examiner. 

Appearances:  Robert  M.  Yeates,  Attorney,  of  the 
Staff  of  the  National  Labor  Relations  Board,  20th 
Region,  856  U.  S.  Appraisers  Building,  630  San- 
some  Street,  San  Francisco  11,  California,  appear- 
ing as  counsel  for  the  General  Counsel;  Thomas  L. 
Smith  and  Lee  E.  Knack,  Attorneys,  319  Broadway, 
Post  Office  Box  450,  Boise,  Idaho,  appearing  on 
behalf  of  Kings  River  Constructors,  Respondent; 
M.  E.  Tuttle,  the  Charging  Party,  957  Santa  Ana 
Drive,  Santa  Rosa,  California,  appearing  on  behalf 
of  himself.  [2]* 


*  Page  numbers  appearing  at  top   of  page  of  Reporter's  Tran- 
script of  Record. 
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Proceedings 

Trial  Examiner  Spencer:  This  is  a  hearing  be- 
fore the  National  Labor  Relations  Board  in  the 
matter  of  Morrison-Knudsen,  Inc.,  Henry  J.  Kaiser 
and  B.  Perini  &  Sons,  doing  business  as  Kings 
River  Constructors,  and  M.  E.  Tuttle,  an  individ- 
ual. Case  No.  20-CA-1288.  The  Trial  Examiner  ap- 
pearing for  the  National  Labor  Relations  Board  is 
William  E.  Spencer. 

Will  counsel  state  their  appearances  in  the  fol- 
lowing order,  please: 

For  the  General  Counsel. 

Mr.  Yeates :    Robert  M.  Yeates. 

Trial  Examiner:    For  the  Charging  Party. 

Mr.  Tuttle:    M.  E.  Tuttle. 

Trial  Examiner:  What  is  your  address,  Mr. 
Tuttle? 

Mr.  Tuttle:  957  Santa  Ana  Drive,  Santa  Rosa, 
California. 

Trial  Examiner:     And  for  the  Respondent? 

Mr.  Smith:    Thomas  L.  Smith. 

Trial  Examiner:    And  Mr.  Knack? 

Mr.  Knack:    And  Lee  Knack. 

Trial  Examiner:  Lee  E.  Knack,  do  you  want  it 
to  appear  that  way,  Mr.  Knack? 

Mr.  Knack:    Yes. 

Trial  Examiner:  I  take  it,  there  are  no  further 
appearances  ? 

(No  response.)  [4] 

Trial  Examiner:  Our  reporter  makes  the  only 
official  transcript  of  these  proceedings  and  all  cita- 
tions must  be  to  the  official  transcript.     Exhibits 
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should  be  filed  in  duplicate.  If  you  want  to  dis- 
cuss issues  informally,  request  a  recess,  please.    If 
you  care  to  file  a  brief  with  the  Trial  Examiner 
and  will  so  indicate  before  we  close  the  hearmg, 
he  will  set  a  time  within  which  briefs  will  be  re- 
ceived. And  if  you  wish  to  engage  in  oral  argu- 
ment, that  will  be  made  a  part  of  the  transcript  at 
the  close  of  the  evidence.  I  believe  that  is  about  all 
in  the  way  of  formalities. 

Will  you  proceed  with  the  introduction  of  the 
papers,  Mr.  Yeates? 

Mr.  Yeates:  Yes.  At  this  time  I  would  like  to 
offer  in  evidence  the  formal  documents,  which  I 
have  tentatively  marked  for  identification  here  as 

follows : 

General   Counsel's   Exhibit   1-A   is   the    original 

charge  filed  May  8th,  1957; 

1-B  is  the  affidavit  of  sei^dce,  with  the  date  of 
mailing  May  9,  1957,  to  which  is  attached  the  Post 

Office  receipt; 

1-C  is  the  first  amended  charge,  filed  June  7th, 

1957; 

1-D  is  the  affidavit  of  service  of  the  first  amended 
charge,  date  of  mailing  June  7th,  1957,  to  which  is 
attached  the  Post  Office  return  receipt; 

1-E  is  the  complaint  and  notice  of  hearing,  dated 
the  27th  of  December,  1957 ;  [5] 

1-F  is  the  affidavit  of  service,  with  the  date  of 
mailing  December  27th,  1957,  to  which  is  attached 
Post  Office  return  receipts ; 

1-G  is  the  answer  to  the  complaint,  filed  January 

6th,  1958. 
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(Thereupon,  the  documents  above  referred  to 
were  marked  G-eneral  Counsel's  Exhibits  Nos. 
1-A  to  1-G,  respectively,  for  identification.) 

Mr.  Yeates :  I  will  hand  a  copy  of  these  docu- 
ments to  Respondent,  and  at  this  time  I  move  that 
they  be  received  in  evidence. 

Trial  Examiner:    Objection,  Mr.  Smith? 

Mr.  Smith:    No  objection. 

Trial  Examiner:    Receive 

Mr.  Smith:  Mr.  Yeates,  may  I  ask,  the  answer 
appears  to  be  a  copy  of  the  answer. 

Mr.  Yeates:  You  have  a  copy.  The  formal  docu- 
ments are  here.  I  just  gave  you  a  copy  for  exami- 
nation. 

Mr.  Smith:    Oh. 

Trial  Examiner:  Did  you  want  to  see  the  orig- 
inals ? 

Mr.   Smith:     No;  I  suppose  the  copies  actually 
conform  to  the  originals  of  the  formal  documents. 
There  will  be  no  objection. 
Trial  Examiner:    Received. 

(The  documents  heretofore  marked  General 
Counsel's  Exhibits  Nos.  1-A  to  1-G,  respec- 
tively, for  identification  were  received  in  evi- 
dence.) [6] 

Mr.  Yeates:    At  this  time  I  would  like  to 

Trial  Examiner  (interrupting):  We  have  no 
jurisdictional  problem  here,  Mr.  Yeates,  do  me? 

Mr.  Yeates:  I  don't  think  we  do.  I  would  like 
to  make  a  motion  in  that  regard  and  I  think  that 
will  take  care  of  it. 

At   this   time   I   would   like   to   move   to   amend 
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Paragraph   II   of   the   complaint  to   identify   the 
names  of  the  corporations  engaged  in  the  joint  ven- 
ture knomi  as  Kings  River  Constructors  to  con- 
form with  the  answer  made,  so  that  the  Paragraph 
II  would  read:  "Morrison-Knudsen  Company,  Inc., 
a  Delaware  corporation,  Henry  J.  Kaiser  Company, 
a  Nevada  corporation,  Macco  Corporation,  a  Ne- 
vada corporation,  and  B.  Perini  &   Sons,  Inc.,  a 
Massachusetts    corporation,    are    and    were    at    all 
times  material  herein"— and  then  the  remainder  of 
that  first  paragraph  would  read  as  it  was  in  the 
complaint ; 

Then,  the  last  subparagraph  under  Paragraph 
II  would  be  corrected  to  read:  "Morrison-&mdsen 
Company,  Inc.,  Henry  J.  Kaiser  Company,  Macco 
Corporation  and  B.  Perini  &  Sons,  Inc.,  the  four 
companies  engaged  in"— and  from  there  on  it  would 
be  the  same. 

Trial  Examiner:    Is  that  satisfactory  to  you,  Mr. 
Smith? 

Mr.  Smith:     That  is  satisfactory. 
Trial  Examiner:    Granted. 

Mr.  Yeates:  And  with  that  amendment,  I  would 
also  move  now,  pursuant  to  Section  102.20  of  the 
Board's  Rules  and  Regulations,  [7]  that  the  follow- 
ing paragraph  of  the  complaint  be  deemed  to  be 
admitted  as  true  and  so  found  by  the  Trial  Exam- 
iner and  the  Board,  for  the  reason  that  the  Re- 
spondent's answer  has  failed  to  deny  the  applica- 
tion of  that. 

The   paragraphs   I    refer   to    are   Paragraph    I, 
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Paragraph  II  as  amended,  and  Paragraph  III  of 
the  complaint. 

Now,  on  the  Paragraph  II,  I  deem  from  Re- 
spondent's answer  that  in  that  they  are  admitting 
the  voknnes  set  ont  would  be  correct. 

Mr.  Smith:  We  are  not  denying  it.  We  are 
within  the  jurisdictional  yardsticks,  we  presume. 

Mr.  Yeates :    Very  well. 

Trial  Examiner:  That  seems  to  cover  that,  Mr. 
Yeates. 

Mr.  Yeates :    Very  well. 

Trial  Examiner:  Let's  see.  Where  is  Paragraph 
IV  of  the  complaint? 

Mr.  Yeates:  Paragraph  IV— on  that  also,  Mr. 
Trial  Examiner,  at  a  pre-hearing  discussion  it  was 
my  understanding  that  the  Respondent  will  stipu- 
late that  the  International  Brotherhood  of  Team- 
sters, Chauffeurs,  Warehousemen  and  Helpers  of 
America,  Local  No.  431,  is  a  labor  organization 
within  the  meaning  of  Section  2  (b)  of  the  Act. 

Trial  Examiner:     So  stipulated? 

Mr.  Smith:  So  stipulated.  One  of  these  days  we 
are  going  to  ask  for  proof  just  to  see  how  it  is 
done.   [8] 

Mr.  Yeates:  Well,  if  that  is  the  only  thing  we 
have  to  worry  about 

Trial  Examiner:  I  have  conducted  hearings 
where  it  had  to  be  proved. 

Mr.  Yeates:    Yes. 

Trial  Examiner:    Proceed,  Mr.  Yeates. 

Mr.  Yeates:  At  this  time  I  would  like  to  call 
Mr.  Tuttle. 


6G  Morrison-Knudsen,  Inc.,  et  al.,  vs. 

MANFRED  E.  TUTTLE 

a  witness  called  by  and  on  behalf  of  the  General 
Counsel,  being  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 
Q.     (By  Mr.  Yeates)  :    Will  you  state  your  full 
name,  Mr.  Tuttle  ? 

A.    Manfred  E.   Tuttle.   I  reside  at  957   Santa 
Ana  Drive,  Santa  Rosa,  California. 

Q.    What  is  your  field  of  work,  Mr.  Tuttle^ 
A.    Well,   in   the   last   few   years   I   have   been 
working  in  the  warehouse  as  a  warehouse  clerk. 
Q.     For  what  companies  have  you  worked? 
A.     Well,  I  worked  for  Morrison-Ejiudsen  up  at 
Lomolo  and  I  worked  for  a  combination  of  Morri- 
son-Knudsen  Company  at  Beardsley  Dam. 
Q.     And  approximately  when  was  that? 
A.    I  quit  in  November  of— I  thmk  it  was  either 
the  12th  or  the  14th— of  1956. 

Q.     Are  you  a  member  of  any  union,  Mr.  Tuttle? 
A.    I  am  a  member  of  the  Teamsters  and  Ware- 
housemen. 

Q.    What  local?  A.     439. 

Q.     Where  is  that  located? 
A.     Fresno.— Or  Stockton.  Pardon  me. 
Q.     All  right,  Mr.  Tuttle.  Did  you  at  any  time 
in  February  of  '57  contact  Mr.  Sharp  at  his  home? 
A.    Yes,  I  did. 

Q.    Do  you  know  the  approximate  date? 
A.     I  think  it  was  Friday  night  I  first  contacted 
him,  if  I  am  not  mistaken,  Friday  night.     That 
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would  be   about   somewheres   around   the   18tb   or 

19th,  somewheres  around  there. 

Q.     Was  it  a  Friday,  do  you  know? 

A.     No;  maybe  a  little  later  than  that. 

Q.     Friday  night,  you  say? 

A.  Friday  night,  when  I  first  contacted  Mr. 
Shai'p. 

Q.    And  that  was  at  his  home?  A.     Yes. 

Q.  Did  you  have  any  discussion  with  Mr.  Sharp 
at  that  time  regarding  employment? 

Trial  Examiner:  Do  we  have  Mr.  Sharp  iden- 
tified? 

Mr.  Yeates:    Thank  you.  I  will  identify  him. 

Q.  (By  Mr.  Yeates):  The  person  we  are  re- 
ferring to  as  Mr.  Sharp,  would  you  give  his  name 
and  address? 

A.  His  name  is  Jack  Sharp,  and  he  lives  at 
Friant,  about  [10]  20  miles  out  from  here. 

Trial  Examiner:    California? 

The  Witness:    Yes. 

Q.  (By  Mr.  Yeates) :  Do  you  know  where  Mr. 
Sharp  was  employed  at  that  time? 

A.  Yes.  He  was  employed  at  the— I  believe  they 
call  it  the  Haas  Tunnel  there,  at  the  Black  Rock. 

Q.  Those  names  are  interchangeable,  Haas  Tun- 
nel and  Black  Rock? 

A.  Yes.  Some  of  them  call  it  the  Haas  Tunnel 
—spelled  H-a-a-s. 

Trial  Examiner:  I  don't  think  we  know  who  Mr. 
Sharp  is  yet,  just  his  name  and  address. 

The  Witness:    He's  sitting  right  here  behind  me. 
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Q.  (By  Mr.  Yeates)  :  You  say  lie  was  employed 
at  Black  Rock  project;  and  in  what  capacity  was 
he  employed  there? 

A.    As  a  warehouse  clerk. 
Trial  Examiner:    Clerk? 
The  Witness :    Yes. 

Trial  Examiner:    Thank  you,  Mr.  Yeates. 
Mr.  Yeates:    Certainly. 

Q.  (By  Mr.  Yeates)  :  And  what  was  your  dis- 
cussion with  Mr.  Sharp? 

A.  Mr.  Sharp  told  me  he  was  being  transferred 
to  Wishon  and  that  there  would  be  a  vacancy  where 
he  was  there  at  Black  Rock  Tunnel,  [11]  so  he 
said  to  come  down  with  him  the  next  day;  we  were 
to  come  down  Saturday  and  see  Mr.  Bert  Perkins. 
He  was  the  boss  up  there. 

Q.    Boss  up  where?  Would  that  be  at  Wishon 
or  at  Black  Rock? 

A.    Well,  I  understood  he  was  over  the  whole 
business,  but  there  seems  to  be  some  question  about 

that.  He  was  the 

Q.    Where  did  you  go  to  see  Mr.  Perkins? 
A.    We  went  first  to  the  office  on  Merced  Street 
here  and  he  wasn't  there.  They  told  us  that  he  was 
over  having  a  conference  or  something  in  the  hotel. 
We  went  over  to  the  hotel  and  we  found  Mr. 
Q.    Who  is  "we"? 
A.     Jack  Sharp  and  I. 

Q.     And  Mr.  Perkins  is  employed  by  whom? 
A.    AYell,  he  is  employed  by  that  company,  that 
combination    of    whatever    companies    it    is    now; 
there's  three  or  four  of  them. 
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Q.     Would  it  be  Kings  River  Constructors? 
A.     Yes,  Kings  River  Constructors. 
Q.     Do  you  know  what  his  title  was? 
A.     Project  manager. 

Trial  Examiner:  You  have  a  date  on  this,  haven't 
you,  Mr.  Yeates? 
Mr.  Yeates :    Yes. 
Trial  Examiner:    All  right. 
Q.     (By   Mr.    Yeates):     You   went   to    see   Mr. 

Perkins  at  the  Fresno [12] 

A.    Yes,  we  did. 
Q.     What  date  was  that? 

A.  I  think  it  was  the  23rd.  I  am  not  sure.  But 
it  was  on  a  Saturday. 

Q.     It  was  a  Saturday?  A.     Yes. 

Q.  Was  that  the  Saturday  inmiediately  follow- 
ing your  discussion  with  Mr.  Sharp  on  Friday  eve- 
ning? A.     It  was  the  next  day. 

Q.  And  you  state,  to  the  best  of  your  knowledge, 
that  was  February  23rd?  A.     Yes. 

Q.     Did  you  see  Mr.  Perkins  there? 
A.     Yes,  I  did. 

Q.  Tl^o  was  present  other  than  Mr.  Sharp  and 
yourself  and  Mr.  Perkins? 

A.  Well,  there  was  one  of  the  superintendents 
-I  know  him  only  as  "Pinky",  I  can't  remember 
his  other  name.  I  only  know  him  as  "Pinky"— he 
was  there,  and  Mr.  Del  Billings,  superintendent  of 
the^ 

Q.     Do  you  know  who  Mr 


A.     Superintendent   of  the  kitchens   and   all   of 
their  eating  places  in  these  camps,  he  was  super- 
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intendent  over  all  of  those.  He  was  there.   And 

Jack  Sharp  was  there. 

Q.    What  time  of  the  morning  was  this?  [13 J 
A.    Well,  it  was  before  noon.  It  was  after  9  and 

before  noon.  I  can't  tell  you  just  the  exact  time 

of  the  day.    Somewheres,  I  should  imagine,  around 

10 :00  o'clock. 

Q.    Did  you  have  discussion  between  Mr.  Perkms 
and  yourself  at  that  time?  A.    Yes. 

Q.    Was  there  any  discussion  between  Mr.  Sharp 

and  Mr.  Perkins? 

A.    Yes.  That  discussion  took  place  first. 

Q.  Well,  then,  will  you  state  to  the  Trial  Ex- 
aminer as  best  you  recall  what  statements  were 
made  at  that  time  and  identify  who  made  the  state- 
ments ? 

A.  Well,  Mr.  Sharp  asked  Mr.  Perkins  if  he 
was' going  to  send  him  up  to  work  at  Wishon  on 
Monday  and  Mr.  Perkins  said  yes.  And  he  says, 
"Well,  that  will  leave  a  vacancy  then  in  my  place 
there,  won't  it?"  And  Mr.  Perkins  said  yes.  "Well," 
he  says,  "you  know  Tuttle.  He  worked  with  you  up 
on  the  Beardsley  Dam.  How  about  him?"  And 
Mr.  Perkins  says,  "Yes,"  said  to  Jack,  "You  tell 

John  Atkins." 

Q.     And  do  you  know  who  John  Atkins  is? 

A.  He  was  the  warehouse  manager  at  Black 
Rock  or  Haas  Tunnel,  or  whatever  you  might  call 
it.  "And  tell  him  to  be  up  at  the  tunnel  Monday." 
And  he  told  me  to  go  and  clear  with  the  union  and 
get  on  the  job  for  Monday. 
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Q.  This  last  statement,  was  that  made  directly 
to  you  or  to  Mr.  Sharp,  about  clearing  with  the 
union?   [14] 

A.  It  was  made  to  me,  because  I  was  talking 
to  him  then. 

Q.  What  did  Mr.  Perkins  say  to  you  in  that 
regard  ? 

A.  To  go  and  clear,  to  get  my  card  cleared  from 
thQ  union  and  to  be  up  on  the  job  Monday. 

Q.     Did  he  identify  the  job? 

A.     Yes.  Black  Rock. 

Q.  Was  there  any  further  discussion  at  that 
time  between  Mr.  Perkins  and  yourself  and  Mr. 
Sharp  ? 

A.  No.  I  believe  that  was  the  end  of  it,  as  far 
as  I  know;  as  far  as  I  can  remember,  at  least. 

Q.  From  that  meeting,  where  did  you  go  after 
that? 

A.  Well,  I  had  to  go  back  and  get  my  trailer 
first,  you  know,  back  to,  I  had  my  trailer  at  the 
house;  and  my  wife  was  up  at  Stockton. 

Q.  Mr.  Tuttle,  at  the  time  after  you  had  talked 
with  Mr.  Perkins  did  you  have  to  do  any  further 
business  in  Fresno  before  leaving? 

A.  Well,  I  went  over  to  the  office,  to  put  my 
name  in  at  the  office  over  there. 

Q.  You  say  "office."  What  do  you  mean  by 
"office"? 

A.     The  company's  main  office  here. 

Q.     Kings  River   Constructors?  A.     Yes. 

Q.     Where  is  that  located? 
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A.    It's  on  Merced  Street,  across  from  the  [15] 

Fresno  Hotel;  that  is  all  I  know. 

Q.    Did  you  talk  with  anybody  over  there  ^ 

A     Yes.  Mr.  Perkins  took  me  in  to  the  ofi&ce 

of  Mr.-Mr.  Wolcott's  office.  And  Mr.  Wolcott,  I 

don't  know  whether  he  was  there  or  whether  he 

wasn't.  But 

Q.    You  speak  of  Mr.  Wolcott 

A.    But  his  secretary  was  there. 
Q.    Do  you  know  who  Mr.  Wolcott  is,  what  his 
position  with  the  company  is,  by  titled 

j^     It's— I  don't  really  know  what  the  name  is 
—labor  relations  man,  anyway. 

Q.     All  right.  Mr.  Perkins,  you   say,  took  you 
into  Mr.  Wolcott's  office?  A.    Yes. 

Q.     What  did  you  do  at  that  time? 
A.    Well,  he  told  the  lady  that  was  there  to  put 
my  name  on  the  list  for  the  job  up  at  Black  Rock. 
Q.    Was  your  name  put  on  the  list? 
A.    I  believe  so,  because  the  lady  wrote  it  down, 
and  I  presume  she  did.  She  asked  my  name  and 
my  address  and  my  telephone  number. 

Q.     Then  what  did  you  do  after— was  there  any- 
thing further  done  at  the  office  at  that  time? 

A.    No.  I  had  to  go  and  get  my— It  was  getting 
late  and  I  had  to  go  and  get  my  trailer  and  I  had 
to  be  back  by  Monday,  so  I  had  to  hurry  it.  [16] 
Q.     All  right. 

A.  So  I  went  on  back  and  then  I  went  into  the 
—got  my  trailer  down  the  next  morning,  and  I 
put  it  down  and  went  into  the  union  office. 
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Q.     Where  is  the  union  office  you  speak  of? 

A.  I  don't  know  what  the  address  of  it  is.  I 
just  can't 

Q.     What  city?  A.     Fresno. 

Q.     Fresno  union  office?  A.    Yes. 

Q.     What  local  is  that? 

A.    431,  I  believe. 

Q.    Was  anybody  with  you  at  that  time? 

A.  Well,  there  was  a  man  who  rode  down  with 
me.  But  he  didn't  go  in  the  office  with  me. 

Q.  And  state  what  you  did  when  you  went  into 
the  office  of  the  union. 

A.  Well,  this  fellow  that  took  me  down  identi- 
fied—Al  Fudge,  he  was  sitting  in  the  window  there 
and  it  appeared  he  was  alone. 

Q.  Did  he  identify  what  capacity  he  had  with 
the  union? 

A.     He  was  secretary  of  the  union. 

Q.     Then  what  happened  ? 

A.  Then  I  went  into  the  office  and  handed  Mr. 
Fudge  my  card  [17]  and  told  him  that  I  had  got 
a  job  up  there.  And  he  tlew  off 

Q.     Up  there— did  you  identify  where? 

A.  IJp  at  Black  Rock.  And  he  flew  off  the  han- 
dle and  commenced  to  cuss  and  swear  and  said 

Q.  Well,  now,  without— state  what  he  said.  Do 
you  recall  what  he  said  to  you,  Mr.  Tuttle? 

A.  "Well,"  he  says,  "we  have  got  more  god- 
damned warehousemen  around  here  now  than  we 
can  do  anything  with,  and  I  wish  that  company 
would  get  their  sons-of-bitches  and  their  men  all 
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out  of  here  and  get  the  hell  out  of  the  country. 
That  is  what  he  said. 

Q.    Did  he  make  any  statement  to  you  m  refer- 
ence to  your  clearance  *? 

A.    He  said  no,  he  said,  "No,  I  won't  clear  you 

for  that  job." 

Q.    Was   there   any   further   discussion  at   that 

time^ 

A.  Well,  I  couldn't  see  much  use  of  makmg  any 
more  discussions  with  him.  So  I  went  down  and  I 
got  in  my— a  friend  of  mine  drove  me  up  m  his 
car  to  the  warehouse  at  Black  Rock. 

Q.  Now,  Mr.  Tuttle,  before  you  left  Mr.  Fudge 
had  you  identified  the  job  you  were  seeking  with 
him?  A.    Yes. 

Q.     And  in  connection  with  that  job  what  was 
your,  or  what  were  your,  statements  to  Mr.  Fudge? 
A.     I  told  him  that  I  had  a  job,  that  they  had 
offered  me  a  job  up  there,  that  Mr.  Perkins  had 
told  me  to  come  and  get  on  the  job  by  Monday.  [18] 
Q.    Very  well.  And  then,  you  say,  after  he  had 
declined  to  give  you  clearance  you  left? 
A.     That  is  right. 
Q.    Where  did  you  go  then? 

A.    Well,  we  went  out  to ■ 

Q.  When  you  say  "we,"  who  was  that? 
A.  This  Mr.  Tracy,  I  believe  is  his  name.  I  be- 
lieve I  gave  you  his  name  as  "Kelly,"  but  his  name 
is  Tracy.  He's  Irish,  commonly  known  as  "Irish" 
oh  the  jol),  but  his  name  is  Tracy.  And  we  drove 
up  to  the  job. 
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Q.    And  what  job  was  this? 

A.  At  Black  Rock,  or  Haas  Tunnel.  And  I 
went  in  the  office  and  I  saw  Mr.  Sharp.  And  Leon 
happened  to  be  there  that  morning. 

Q.     Who  is  Leon? 

A.  Well,  he's  the  gentleman  sitting  right  in  the 
back 

Q.    What  is  his  last  name?  Do  you  know? 
A.    Leon 

Q.     Would  that  be  Leon  Maples? 

A.  Leon  Maples,  that  is  it.  I  know  the  man  well, 
but  I  can't  remember  his  last  name. 

Q.  What  is  his  position  with  the  company,  if 
you  know?  A.     Mr. ? 

Q.    At  that  time.  [19] 

A.     Leon  Maples? 

Q.    Yes. 

A.  He  was  a  warehouse  clerk;  I  believe  he  was 
on  the  swing  shift  at  that  time. 

Q.     Was  he  in  a  capacity  similar  to  that  of  Mr 
Sharp?  A.     I  beg  pardon? 

Q.     Was  he  in  a  capacity  similar  to  that  of  Mr 
Sharp?  A.     Yes,  sir. 

Q.  When  you  went  into  the  office,  state  what 
you  did  after  that. 

A.  Well,  I  went  in  the  office  and  talked  to  Jack 
for  awhile  and 

Q.     That  is  Jack  Sharp? 

A.  Jack  Sharp.  And  he  introduced  me  to  Mr 
Maples,  Leon,  and  I  had  never  met  him  before 
and  he  said  that  John  Atkins  was  busv  on  the 
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phone,  and  he  says,  "As  soon  as  he  gets  through 
talking  on  the  phone  I  mil  go  in  and  you  can  talk 
to  him."  As  soon  as  he  got  through,  why.  Jack  took 
me  to  the  door  and  I  went  in  and  talked  to  Mr. 

Atkins  alone. 

Q     Now,  state  what  conversation  was  had  with 
Mr.  Atkins  and  identify  who  made  the  statements. 

A.    Well,  Mr.  Atkins 

Q.    Mr.  Tuttle,  it  probably  would  be  better  if 
you  kept  your  hand  away  from  your  mouth. 

A.  I'm  losin'  my  teeth.  Mr.  Atkins  told  me^that 
there  must  [20]  be  some  mistake.  He  said,  "We 
talked  about  you  here  before  this,  but,"  he  said, 
"Mr.  Wolcott  has  got  someone  coming  from  Santa 
Ana"— or  Santa  Anita  or  some  place— "for  this 
job,"  he  says.  "Have  you  got  your  name  in  the  of- 
ficeV'  And  I  told  him  yes,  my  name  had  been  m 
the  oface,  was  in  the  office  already. 

Q.    Did  he  identify  who  the  gentleman  was  who 
was  coming  to  fill  the  vacancy'? 

A.    No,  he  didn't  identify  the  man  who  was  com- 
ing in  the  vacancy.     But  I  understand  that  the 

man ■ 

Q.    Well,   never   mind   that,   Mr.    Tuttle.    Then 
was  there  any  further  discussion  with  Mr.  Atkins? 

A  "Well,"  he  says,  "you  had  better  go  up  and 
see  Mr.  Wolcott.  He  is  up  at  the  office."  You  know, 
their  main  office  is  some  distance  from  the  ware- 
house. And  he  said,  "You  had  better  go  up  there 
and  see  Mr.  Wolcott.'"  So  I  went  up  and  I— we 
had   to   wait   quite   awhile,   and   finally   somebody 
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identified  Ms  car  for  me  and  I  just  waited  outside 
until  he  came  out  and  I  talked  to  him  out  in  the, 
as  he  was  getting  into  his  car.  And  he  said,  ''Well," 
he  says,  "I  have  already  called  a  man  for  that  job." 
And  I  asked,  I  told  him  that  Mr.  Perkins  had 
told  him  to  go  up  there.  And  he  said,  "Well,  I 
have  called  a  man  for  that  job." 

Q.     All  right.  Then  what  happened? 

A.  When  I  asked  him,  he  says,  "Well,  Mr.  Per- 
kins has  no  right  [21]  to  put  a  man  on  this  job 
anyway."  He  says,  "He  is  just  over  at  Wishon." 
So  I  said  to  him,  "Well,  it  seems  rather  strange 
to  me  that  a  man  can  take  a  man  off  of  a  job  but 
can't  put  another  one  in  his  place.  He  must  have 
some  authority  here." 

Q.     Was  there  any  further  conversation? 

A.  No.  He  says,  Mr.  Wolcott  said,  "Well,  that 
IS  the  way  it  is.  He  is  just  over  Wishon."  And 
from  then  on,  well,  I  just  left. 

Q.     Where  did  you  go  then,  Mr.  Tuttle? 

A.  I  came  back  to  Wishon— to,  from  Wishon,  or 
to  Fresno,  and  then  I  drove  over  to  Friant  where 
my  trailer  was. 

Q.    After  you   had   seen   Mr.   Wolcott   did   you 
have  any  further  contact  with  Mr.  Fudge? 
A.     Yes,  I  did. 

Q.  Where  was  this  that  you  saw  Mr.  Fudge? 

A.  At  his   own  home. 

Q.  And  what  date,   if  you  recall? 

A.  No,  I  don't  recall  the  exact  date.  But  it  was 
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—I  think  it  was  the  next— I  believe  the  next  Fri- 
day night. 

Q.     The  next  Friday*? 

A.     The  Friday  after 


Q.    Following  the  date  you  went  up  to  the  Black 
Rock  project?  A.    Yes,  sir. 

Q.     And  where  is  the  home  of  Mr.  Fudge;  do 

you  know? 

A.     It's  in  Fresno;  but  I   don't  remember  the 

street.  [22] 

Q.  What  time  was  it  you  went  to  see  Mr.  Fudge  ? 

A.  Oh,  it  was  about  8:30,  8  or  8:30  in  the  eve- 
ning. 

Q.  Did  anybody  accompany  you? 

A.  No,  not  in  the  house. 

Q.  All  right,  did  you  see  Mr.   Fudge   at  that 

time? 

A.  Yes.  I  went  in  and  he  was  raring  to  go.  And 
he  even  told  me  he  didn't  want  me  to  ever  come 
back  to  his  house  again.  And  I  assured  him  that 
I  never  would,  and  that  I  wouldn't  come  in  even 
to  carry  him  out  if  he  was  dead. 

Q.     What  purpose  did  you  have  in  going  to  see 

Mr.  Fudge? 

A.  I  went  to  him,  to  see  him,  about  the  man  he 
put  on  the  job  up  there.  I  understood  that  he  never 
had  belonged  to  the  union,  that  he  took  out  a 
permit  or  joined  here,  that  he  didn't  carry  no  for- 
mer  warehouseman's   card,   and   that  he   had   put 

him  on  in  preference  to  me.  And  I  just 

Q.    Well,  other  than  the  conversation  you  have 
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related  to  the  Trial  Examiner,  was  there  any  fur- 
ther discussion  at  that  time? 
A.     Beg  pardon? 

Q.     Was  there  any  further  discussion  with  Mr. 
Fudge  at  that  time? 

A.     No,    there   was   no    further   discussion.    We 
were  both  rather  angry  and  I  left. 

Trial  Examiner:     I  don't  really  think  we  have 
just  exactly  what  Mr.  Fudge  said. 
Mr.  Yeates:    Very  well.  [23] 
Q.     (By  Mr.  Yeates)  :     For  the  Trial  Examiner, 
if  you  can  recall  the  words  that  were  used  by  Mr' 
Fudge-first,  Mr.  Tuttle,  it  probably  would  be  bet- 
ter if  you  identified  what  you  said  to  begin  with 
and  then  what  Mr.  Fudge  replied. 
_   A.     Well,  first  I  told  him  that  I  was  up  on  the 

job— which  always  makes  a  business  agent  mad ■ 

Trial  Examiner:  Just  tell  us  what  was  said  now. 
Don't  put  in  what  you  thought  about  it,  Mr.  Tut- 
tle, but  just  what  was  said,  will  you? 

A.  (Continuing)  :  I  said  to  him  I  was  up  on 
the  job  and  I  understood  they  put  a  man  there  who 
was  a  bartender  before  he  come  here.  And  he  said, 
"You  leave  my  goddamned  business  alone  and  I 
will  take  care  of  it.  And  if  you  have  got  any 
damned  thing  to  say  to  me  at  all,  you  say  it  down 
to  the  office.  Don't  you  come  to  my  home  again. 
And  I  assured  him  that  sure  never  would  do  it. 

Q.    Now,  was  there   any  further  discussion   or 
conversation  ? 

A.     That  is   the  only  conversation   I   ever  had 
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with  Mr.  Fudge  and  it's  the  last  I  ever  want  to 

have  with  him. 

Q.  Well,  on  your  answers,  Mr.  Tuttle,  it  would 
be  better  if  you  would  just  respond  to  what  has 
been  asked.  A.    Yes,  sir. 

Q  Following,  then,  your  conversation  with  Mr.  « 
Fudge,  was  there  any  further  contact  with  you  con-  I 
cerning  work  at  the  Black  Rock  projects  [24]  1 

A.    Yes. 

Q.    Will  you  tell  in  what  form  that  was? 
A.    Well,  they  told  me  that  there  was  a  man 
going  to  quit.  I  knew  that,  who  was  going  to  leave 

then. 

Q.'    Do  you  know  who  told  you  that,  Mr.  Tuttle^ 
A.    No,  I  don't.  To  tell  you  the  truth,  it  was 
someone   working    on   the    30b    anyway,    that   this 
party  had  told  him  that  they  were  going  to  leave 
and  that  there  would  be  a  vacancy  there.  So  some 
-I  had  my  mail  after  I  had  left  Mr.  Beck,  now, 
I  had  my  mail  forwarded  to  me  in  care  of  this 
Black  Rock,   this   construction   company,   and  my 
mail  had  gone  up  to  Black  Rock,  you  see,^  and  a 
letter  come  to  me,  wrote  in  ink  on  it  was:  "Get  m 
touch  with  John  Atkins." 
Q.     Where  was  this  written  *? 
A.     It  was  written  on  the  outside  of  the  envelope 
in  red  ink.  And  I  don't  know  who  wrote  it. 

Q.    You  don't  know  the  identity  of  the  party 
writing  that  message? 

A.    No,  I  don't.  It  was  a  letter,  the  letter  was 
from  a  friend  of  ours  that  we  knew,  but  the  letter 
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—this  was  just  wrote  on  the  outside  of  my  letter 

as  it  was  returned  to  me  here  at  Fresno,  you  see. 

Q.     Do  you  have  that  envelope  on  which  that  was 
written  now,  Mr.  Tuttle? 

A.     No,  I  haven't.  I  never  thought  it  was  im- 
portant and  I  didn't  keep  it.  [25] 

Q.     Very  well.  Then  what  did  the  message  say, 
as  best  you  can  recall  ? 

^  A.  To  call  up  John  Atkins  at  the  Haas  Tunnel 
job.  And  I  tried  to  call  him  on  the  phone  and  I 
couldn't,  so  I  drove  up. 

Q.     Did  anybody  accompany  you? 

A.     Yes.  My  wife  accompanied  me  this  time. 

Q.     And  you  drove  up  to  the  Haas  Tunnel^ 

A.     Yes. 

Q.     Black  Rock  project?  A.     Yes,  sir. 

Q.     All  right,  what  did  you  do  upon  arriving  at 
the  Black  Rock  project? 

A.  I  went  to  the  warehouse  and  talked  to  Mr. 
Atkins. 

Q.     What  date  was  this,  as  best  you  recall? 

A.  Well,  it  was  the  first  part  of  March.  I  think 
It  was  about  the  6th  or  7th.  I  wouldn't  know  ex- 
actly, but  it  was  right  around  there. 

Q.  Do  you  know  what  day  it  was,  what  day  of 
the  week  it  was? 

A.  I  am  sorry,  I  don't  remember  the  date— or 
the  day. 

Q.     When  was  it  in  reference  to  this  time  that 
you  got  this  message  on  the  letter? 
A.     Same  day.  I  drove  up  the  same  day. 
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Q.     The  same  day?  A.     Same  day.  [26] 

Q.    Do  you  know  what  thne  it  was  that  you  got 

your  mail? 

A.     I  got  my  mail  about  9  o'clock.  I  had  a  box 

at  Friant  at  that  time. 

Q.     And  then,  you  state,  you  went  into  the  ware- 
house and  talked  to  Mr.  Atkins?  A.    Yes,  sir. 
Q.    Was  anybody  else  present  during  this  con- 
versation?           A.    Leon  Maples  was  there. 
Q.    Leon  Maples?            A.    Yes. 
Q.     Yourself,  Mr.   Atkins,   and  was  there   any- 
body else  present? 

A  There  were  other  men  coming  and  going, 
you'know,  like  they  are,  but  I  don't  think  any  of 
them  heard  any  of  the  conversation. 

Q.  All  right.  Identifying  who  made  the  state- 
ments, will  you  state  what  your  conversation  was 
with  Mr.  Atkins? 

A     I  asked  Mr.  Atkins  if  he  had  called  me  and 
he  said  he  had.  He  said,  "I  called  you  by  name  and 
Al  Fudge  said  that  you  wasn't  available  for  any 
job  up  on  this,  on  any  of  these  jobs  up  here." 
Q.    Did  you  make  any  reply  to  that? 
A.    Well,   there   wasn't   much   I    could    say.     I 
couldn't  force  the  man  to  hire  me. 

Q  Did  he  make  any  other,  any  fui^her,  state- 
ments, other  than  the  fact  that  he  called  for  you 
by  name  and  Mr.  Fudge  said  [27]  you  werent 
available  ? 

A.    He  said  he  had  called  for  me  by  name  and 
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Mr.  Fudge  had  told  him  that  I  was  not  available 

for  any  job  up  there. 

Q.     Was  there  any  further  discussion  with  Mr. 
Atkins?  A.     No. 

Q.    With  Mr.  Atkins,  no  further  discussion? 
A.    We  talked,  yes. 

Q.    But  anything  about,  in  relation  to,  your  work 
there  ? 

A.  Not  in  relation  to  this  case,  no,  not  in  rela- 
tion to  that. 

Q.  During  this  conversation,  do  you  know  where 
Mr.  Maples  was? 

A.  Well,  Mr.  Maples  was  right  there  in  the 
work  office. 

Q.  Where  would  that  be  in  relation  to  where 
you  and  Mr.  Atkins  were  talking? 

A.  Not  very  far  away.  Practically  against  us. 
Sometimes  he  was  right  up  against  us. 

Q.  Was  he  there  during  this,  during  all  of  this 
conversation?  A.     Yes,  I  believe  he  was. 

Q.  Following  your  conversation  with  Mr.  Atkins 
did  you  speak  mth  anybody  else  up  at  the  project? 

A.  At  the  moment,  right  at  the  moment,  I  don't 
recall  at  that  time. 

Q.  And  where  did  you  go  following  vour  con- 
versation with  Mr.  Atkins? 

A.  I  came  back  down  to  Friant,  where  we  had 
our  trailer. 

Q.  Following  that  appearance,  did  you  make 
any  further  contacts  [28]  with  the  Kings  River 
Constructors  ? 
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A.  Oh,  yes.  I  was  in  the  ofBce  several  times. 
And  Mr.  Perkins  told  me  that  he  would  have  some- 
thing for  me  pretty  quick.  But  they  never  did. 
And  I  kept  going  back  there  off  and  on,  sometimes 
three  or  four  times  when  Mr.  Wolcott  was  there, 
and  several  times  when  he  wasn't  there  I  went  m 

his  office  and  talked  to  the 

Q.    Which  office?  Is  this  the  one  in  Fresno? 
A.     This  is  the  one  in  Fresno.  I  went  into  his 
office,  the  one  on  Merced  Street  down  here. 

Q.     Did  you  have  any  further  conversations,  if 
any,  with  Mr.  Wolcott?  A.    Yes. 

Q.     When  was  that;  do  you  recall? 
A.    Well,  it  was   sometime  later.   Someone   else 
had,  some  other  warehouse  clerk  had,  quit.  I  don't 

know  who  it  was.  I  believe 

Q.    Well,  what  you  believe  is  not 

A.     No,   I   don't  know.     Anyway,   Mr.  Wolcott 
called  me  over  the  two-way  radio. 
Q.     Where  were  you  at  this  time? 
A.     I   was  living   out  on   Shaw   Avenue.   I  had 
moved  my   trailer   down   to   this   trailer   court   on 
Shaw  Avenue.  And  he  called  me  there.  I  had  left 
my  telephone  number  there.  And  he  called  me  there 
and  said  to  keep   in  touch  with  him,  that  there 
would  probably  be  an  opening  there,  there  would 
be  an  opening  if,  [29]  when  this  new  superintend- 
ent come  in,  they  would  keep  the  three  shifts,  like 
they  had,  on. 

Q.     What  date  was  this? 

A.     That  would  be  about  the  15th,  or  something 
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like  that,  of  April,  around  the  middle  of  April  any- 
way, the  15th  or  maybe  a  little  later,  I  don't  know. 

Q.     Was  this  before   or  after  you  had  filed   a 
charge  with  the  National  Labor  Relations  Board? 

A.     This  was  before. 

Q.    And  what  was  his  statement  to  you  at  that 
time  ? 

A.     Well,   he   told   me  — when    I   called   him   I 
couldn't  get  in  touch  with  them,  they  have  to  call 
me  from  my  trailer  into  the  main  office  there  to 
talk,  and  when  I'd  got  there  ih,j  had  lost  contact 
with  hmi;  but  I  called  him  the  next  day  at  the 
office  down  here  and  he  told  me  if  they  kept  on 
the    swmg    shift    and    the    graveyard    shift    there 
would  be  a  job  for  me  there.  And  I  called  up  again 
a  day  or  two  after  that,  I  didn't  go  to  the  office 
I  called  hmi  on  the  phone  at  his  office,  and  he  said 
that  the  new  project  manager,  the  new  superin- 
tendent there,  had  decided  to  do  away  with  both 
the  swing  and  the  graveyard  shift. 

Q.     And  this  conversation  was  sometime  around 
April  15th  or  shortly  afterwards? 
A.     Yes,  that  is  right. 

Q.  All  right,  was  there  any  further  discussion 
[30]  with  Mr.  Wolcott  or  anybody  else  for  the 
ivmgs   River   Constructors?  A.     ]^o. 

Q.     Concerning  your  employment? 
A     Ko.  I  never  went-after  that  I  never  even 
went  to  the  office  again  because  I  knew  there  was 
no  use. 

Mr.  Teates:    I  have  no  further  questions. 
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Trial  Examiner:    Mr.  Smith'? 
Mr.  Smith:    May  we  have  a  short  recess? 
Trial  Examiner:    Certainly.  Ten  minutes? 
Mr   Smith:    That  would  be  fine. 
Trial   Examiner:     We   will   have    a   ten-minute 

recess. 

(Short  recess.) 
Trial  Examiner:    All  right,  Mr.  Tuttle,  back  to 
the  witness  stand.     You  may  cross  examme,  Mr. 
Smith. 

Cross  Examination 
Q.     (By  Mr.    Smith):     Mr.    Tuttle,    when    Mr. 
Yeates  asked  you  your  name  and  your  work  his- 
tory and  so  on,  I  don't  believe  you  stated  your  age. 
Would  you  mind  stating  your  age  for  the  record? 
A.    I  was  bom  in  1887. 
Q.     That  would  make  you  how  old? 
A.     That  would  make  me  70. 
Q.    What  was  your  birthdate? 
A.     August  25th. 
Q.     August  25th,  1887? 
A.    1887.  I  was  born  in  Nebraska,  if  you  want 

to  know  that.  [31] 

Q.    You  stated  that  you  had  worked  durmg  the 
last  several  years  as  a  warehouseman? 

A.     Since  1953. 

Q.     Since  1953?  A.    Yes,  sir. 

Q.     And  what  had  you  done  previously? 

A.    Well,  I  am  a  mason  by  trade. 

Q.     You  are  a  mason? 
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A.     Yes.   But  I  have   worked   at  everything.   I 
have  run  a  business  of  my  own,  I  have  nm  a  hotel 
hardware  store.  I  have  done  a  little  of  everything 
for  myself. 

Q.     What  do  you  call  home?  Where  have  you 
done  most  of  this,  your  life's  work? 
A.     Seattle. 

Q.     Seattle?  A.     Yes. 

Q.     Seattle  is  your  original  home'? 
A.    Yes. 

Q.     When  did  you  first  go  to  work  as  a  ware- 
houseman ? 

A.     I  went  to   work  for  Morrison-Knudsen   on 
the  Lomolo  Dam,  at  Lomolo,  Oregon. 

Q.    Were  you   at  that  time   a  member  of  any 
union  ? 

A     Yes.  I  joined  the  union  right  there  at  Med- 
lord. 

Q.    At  Medford?  A.    Yes.  [321 

Q.     What  union? 

A.     The  Teamsters,  warehousemen's  branch. 

Q.     Do  you  recall  the  local  number  of  that  union  ? 

A.  No,  I  don't.  To  tell  you  the  truth,  I  can't 
give  you  \he  number.  But  I  have  got  it  all  on  my 
receipts  at  home.  I  transferred  to  439  when  I  came 
here,  so  they  would  have  it  here. 

Q.     When  did  you  transfer  to  439? 

A.     When  I  went  on  the  Beardsley  job. 

Q.    Beardsley?  A.    Yes. 

Q.     And  where  is  that? 
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A.    That's  about,  I  should  say,  35  or  40  miles 
from  Sonora. 

Q.     Sonora,  California'?  . 

A.    Yes,  by  a  little  town  called  Strawberry,  if 
you  know  where  that  is. 

Q.    Now,  that  was  the  local  union  that  had  jur- 
isdiction of  that  area,  around  Sonora? 
A.    Yes. 

Q.     The  Fresno  local,  so  to  speak  *? 
A.    Well,   they   had   an   office    at   Jimtown    out 
there,  you  know,  they  had  a  local  office  at  Jim- 
iovm;  but  all  of  our  dues  and  everything  went  m 

to  439. 

Q.    439,  you  say?  A.    Yes,  in  Stockton. 

Q.    Yes?  [33] 

A.     It  all  went  in  to  Stockton,  yes. 

Q.     The  number  is  439? 

A.    Yes,  in  Stockton. 

Q.    Well,  where  were  you  living  at  the  time  that 
you  applied  for  work  at  the  Lomolo  project? 

A.    Where  was  I   li^ang   at   the  time? 

Q.    Yes.  A.    Down  at  Sonora. 

Q.     At  Sonora? 

A.  Yes.  I  had  just  been  a  short  time.  I  came  to 
Sonora  along  about  a  month  before  I  went  to  work 
upon  that  job  up  there. 

Q.     I  am  talking  about  the  Lomolo  project  m 

Oregon. 

A.     Oh,  where  was  I  living  then? 
Q.    Yes.  A.     Portland. 

Q,     Portland?  A.     Yes. 
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Q.  And  you  had  lived  there  for  sometime,  is 
that  correct? 

A.  Well,  I  had  really  lived  over  in  Redmond, 
of  course;  I  had  a  business  over  in  Redmond  at 
that  time. 

Q.  And  who  did  you  see  about  finding  the  job 
at  Lomolo? 

A.  I  went  to  work  out  there  just  at  anything 
I  could  get. 

Mr.  Yeates:  Mr.  Trial  Examiner,  I  believe  I 
shall  have  to  object  to  this.  I  think  it  is  immate- 
rial.  [34] 

Trial  Examiner:  Well,  it  is  going  back  pretty 
±ar,  isn't  it,  counsel? 

Mr.  Smith:  I  submit,  it  is  going  back  pretty 
tar,  but  the  coimsel  for  General  Counsel  inquired 
as  to  his  previous  work  history  on  direct. 

Trial  Examiner:  That  is  so.  It  is  just  a  question 
o±  how  much  time  you  want  to  spend.  Do  you  have 
some  particular  objective  in  mind? 

Mr.  Smith:  We  have  some  particular  objective 
yes.  ' 

Trial  Examiner:    All  right,  he  may  answer. 

Q.  (By  Mr.  Smith)  :  You  say  you  were  looking 
tor  work  generally  at  that  time?  A.     Yes. 

Q.  Did  someone  with  whom  you  were  acquainted 
advise  you  of  a  job  at  Lomolo? 

A.  I  am  personally  acquainted  with  some  peo- 
ple by  the  name  of  Peebles  and  he  happened  to  be 
a  busmess  agent  for  the  Laborers  at  Medford   Ore- 
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gon,  and  lie  told  me  there  was  a-I  was  well  ac- 
quainted with  the  family  before  they  came  to 

Q.     Well • 

A.     In   fact,    this    family   were    old    friends    ot 

mine. 

Trial  Examiner:     He  was  a  business  agent  tor 

what? 

The  Witness:  He  was  business  agent  tor  tlie 
Laborers,  Laborers  Union  at  Medford.  And  he  told 
me  about  this  job  up  there.  He  said  to  go  up  and 
take  anything  I  could  get,  that  [35]  "You  can 
probably  get  something  better  later,  but  go  up  and 
get  a  job  as  a  laborer."  So  I  went  up  and  got  a 
job  as  a  laborer. 

Q.  (By  Mr.  Smith):  Where  did  you  first  go 
in  finding  this  job  at  Lomolo?  Did  you  report  at 
the  office  in  Klamath  Falls  or  Medford? 

A.     The  union  gave  me  a  card  and  I  went  right 
out  to  the  office  at  Loniolo.  They  had  an  office,  they 
were  just  setting  an  office  up  at  Lomolo. 
Q.     At  Lomolo? 

A.     Yes.   They  was  just  transferring  at  Clear- 
water. 

Q.     And  you  went  to  work  as  a  warehouseman? 
A.    Not  the  first  couple  of  weeks.  I  worked  as 

a  laborer. 

Q.    Eor  the  Laborers?  With  the  Laborers? 

A.    Yes. 

Q.     As  a  common  laborer? 

A.     As  a  common  laborer;  just  any  old  thmg. 
And  then  they  sent  me  on  a  truck  to  pick  up  ware- 
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house  stuff,  you  see,  up  at— we  were  moving  from 
Clearwater  down  to  Lomolo  and  I  helped  transfer 
all  of  that  stuff  down.  And  when  I  got  down  there, 
why,  Bartlett  asked  me  to  stay  in  that  warehouse 
with  him. 

Q.     I  see.  You  worked  for  Mr.  Bartlett  there  ^ 
A.    Yes. 

Q.    He  was  warehouse  manager? 
A.    Yes.  [36] 

Q.  And  when  you  were  working  in  the  ware- 
house at  Lomolo,  was  that  the  first  time  that  you 
met  Mr.  Sharp? 

A.     Yes.  That  was  the  first  time. 

Q.     You  had  never  known  Mr.  Sharp  before? 

A.     Never  saw  him  in  my  life. 

Q.     And  how  long  had  you  worked  at  Lomolo? 

A.     Eighteen  months. 

Q.  Eighteen  months.  During  that  period  of  18 
months  how  many  warehousemen  were  in  the  ware- 
house, approximately? 

A.  I  don't  know.  They  were— there  were  several 
that  came  and  went. 

Q.     Was  Mr.  Sharp  with  you  there  most  all  of 

these  18  months? 

A.  No,  he  wasn't.  He  was  only  there  a  very 
short  time. 

Q.     Only  a  very  short  time  there?  A.     Yes. 

Q.     Had  you  ever  known  Mr.  Atkins? 

A.  No.  I  believe  I  talked  to  him  once  over  the 
telephone,  you  know,  that  radio  -  two-way  radio 
busmess-when  he  was  in  the  warehouse  at  Kla- 
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math  Falls,  I  believe  I  talked  to  Mm  once.  And 
then  I  dropped  in  to  his  office,  I  think  it  was  m 
'54,  and  talked  to  him  just  a  few  mmutes.  I  dont 
know  whether  he  even  remembers  it  or  not.  But 
I  do.  I  talked  to  him  there.  I  wasn't  at  all  ac- 
quainted with  Mr.  Atkins. 

Q.     AVhen  was  the  next  time,  to  your  memory, 
that  you  saw  Mr.  Atkins?  [37] 

A.    When  I  met  him  up  here  at  Black  Rock. 

q'    You  recognized  him  from  your  previous- ? 

A.     I  couldn't  help  but  recognize  him,  Atkins- 
six  feet  and  something  tall  and  a  big  neck. 

Q     Yes.  What  was  the  reason  for  your  termma- 
tion,  if  you  recall?  A.    From  Beardsley? 

Q.     From  Lomolo? 

A     That  is  the  winter  they  didn't  clear  the  roads 
and  they  stopped  everything.  They  just  kept  a  few 
of  the  old  bosses  around  there. 
Q.     General  layoff  for  winter? 
A.    Yes,  layoff  for  the  winter. 
Q.     Then  where  did  you  go?  A.    Well 

Mr.  Yeates:  Mr.  Trial  Examiner,  I  again  am 
going  to  object  to  this.  I  think  it  is  outside  the 
purview  of  the  scope  of  the  cross  and  I  thmk  it 
is  still  irrelevant  and  immaterial. 

Trial  Examiner:  I  guess  if  he  wants  to  trace 
his  employment  history,  as  long  as  it  is  associated 
directly  with  this  company,  it  is  permissible.  You 
covered  the  employment  history  briefly,  to  be  sure, 
but  you  did  cover  it. 
All  right,  proceed. 
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The  Witness:    What  was  the  question?  [38] 
Mr.  Smith:     I  will  withdraw  the  previous  ques- 
tion. I  don't  remember  it,  myself. 

Q.     (By  Mr.  Smith)  :    You  after  18  months'  em- 
ployment at  Lomolo  were  terminated  for  the  gen- 
eral layoff  for  the  winter?  A.     That  is  right. 
Q.     Then   did  you   inunediately  find   other   em- 
ployment or  did  you  move  out  of  the  area? 
A.     No,  I  didn't. 

Q.     Or  did  you  move  out  of  the  area? 
A.     No,  I  didn't.  I  went  back  up  to  Redmond, 
Redmond,   Oregon.     That  is  a   small  town  above 
Bend  about  15  miles.  And  I  stayed  there  during 
the  winter. 

Q.  Then  when  did  you  first  hear  about  the  em- 
ployment at  Beardsley  being  available? 

A.  Well,  I  think  the  first  I  heard  about  it  was 
in  the  Construction  Journal. 

Q.     In  the  Construction  Journal?  A.     Yes. 

Q.  Did  you  contact  anyone  concerning  emplov- 
ment  there? 

A.     Yes,  I  did.  I  went  down  and  contacted  Mr 
Daugherty. 

Q.  Mr.  Who?  A.     Daugherty. 

Q.  How  do  you  spell  that  name? 

A.  D-a-u-g-h-e-r-t-y  I  believe  it  is.  I  don't  know. 
It  isn  t  the  Irish  Doherty.  [39] 

Q.  Who   was  Mr.   Daugherty? 

A.  He  was  the  master  mechanic. 

Q.  At  Beardsley? 

A.  Yes.  He  was  in  charge  of  the  warehouse. 
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Q     They  had  a  master  mechanic  in  charge  ot 
the  warehouse  at  Beardsley,  is  that  correct? 

A.    Well,  he  was  in  charge  at  that  tmie.  There 
was  nobody  else  in  the  warehouse. 

Q     Were  you  acquainted  with  anybody  who  was 
working  at  the  time  in  the  warehouse  at  Beards- 
ley?  A.    I  was  acquainted  with  Jack  Sharp. 
Q.    Jack  Sharp  was  there? 
A.    But  then  he  wasn't  working  there   at  that 

time,  either,  when  I  first 

Q.    Did  you  get  a  job  right  then  at  Beardsley? 
A.    No.  I  got  a  job  about  two  weeks  later. 
Q*     I    see.    And    at  that   time   was   Mr.    Sharp 
working  at  Beardsley? 

A.    Yes,  at  that  time  he  was. 
Q.    He  had  gotten  a  job  in  the  meantime? 
A.    Beg  pardon? 

Q     He  had  gotten  a  job  there  in  the  meantime? 
A.    I  believe  they  sent  for  him.  Mr.  Daugherty 
wired  for  him  to  come  up  there,  I  believe. 

Q.    And  your  warehouse  manager [40] 

A.    Was  Sharp  at  that  time. 

Q.     Was  Sharp  at  that  time?  A.     Yes. 

Q.     After  Mr.  Daugherty  had  hired  him? 

A.    Yes. 

Q.    And  was  INIr.  Sharp  your  warehouse  manager 

at  all  times? 

A.  No.  They  sent  Jack  from  that  job,  from 
Beardsley,  down  to  Wishon  and  they  put  Bartlett, 
the  fellow  who  was  over  me  before  at  Lomolo  as 
warehouseman. 
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Q.     But  Mr.  Sharp  didn't  work  for  Mr.  Bartlett? 
A.     He  did  for  awhile,  yes. 
Q.     I  see. 

A.     And  then  he  went  to  Wishon. 
Q.     To  Wishon?  A.    Yes. 

Q.  How  long  did  you  work  there  at  that  time,  at 
Beardsley? 

A.  Well,  I  worked  from  the  1st  of  July,  around 
thQ  1st  of  July,  until  the  12th  or  14th  of  November. 
I  can't  remember  the  date  that  I  quit  up  there,  but 
the  records  would  show  it. 

Q.  The  12th  or  the  14th  of  November  of  what 
year?  A.     1956. 

Q.     1956.  And A.     I  quit. 

Q.     You  quit  at  that  time  ? 

A.  Yes.  I  quit  to  get  my  teeth  fixed.  I  had  to 
have  all  [41]  my  teeth  out.  I  was  in  bad  shape  and 
I  had  to  get  them  fixed. 

Q.     Do  you  recall  a  man  by  the  name  of  Ryan? 

A.     Oh,  yes,  I  know  Mr.  Ryan. 

Q.     At  Beardsley?  A.     Yes. 

Q.  And  also  had  Mr.  Ryan  worked  with  you 
previously  ? 

A.  No,  not  that  I  know  of.  I  don't  believe  Mr. 
Ryan  had  ever  worked  with  me  before. 

Q.     Not  at  Klamath  Falls  ? 

A.  Not  to  my  knowledge.  He  had  never  been  in 
the  warehouse,  at  least,  with  me,  and  he  wasn't  in 
the  warehouse  at  Beardsley;  he  was  in  the  office. 

Q.     He  was  in  the  office  there. 
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A.  I  don't  believe  I  had  ever  met  Mr.  Ryan 
until  I  came  tliere. 

Q.  You  state  tliat  you  were  born  in  1887,  and 
tliat  makes  you  70  years  of  age  at  this  time? 

A.     That  is  right. 

Q.    Had  you  always  given  that  birthdate  on  all 

employment  records  with 

A.     I  think  so.  I  am  sure  it's  on  my  last  one. 

Q.    You  are  sure  it's  on  your  last  one? 

A.  I  have  not  given  my  age  a  time  or  two,  be- 
cause some  places  they  won't  hire  you. 

Q.  In  other  words,  you  advanced  it  a  few  years 
so  that  you  [42]  were  not  over-age,  not  over  65? 

A.    Not  with  Morrison-Knudsen,  the  last  time  1 

gave  my  correct  age. 

Q.  You  gave  your  correct  age  the  last  tune. 
What  was  your  reason  for  quitting  at  Beardsley? 

A.     At  Beardsley? 

Q.     Yes. 

A.     I  quit  to  get  my  teeth  fixed. 

Q      To  get  vour  teeth  fixed? 

A.    I  had  \o  have  my  teeth  all  out,   two  new 

plates. 

Q.  As  a  matter  of  fact,  Mr.  Tuttle,  at  the  tune 
that  vou  quit  Beardsley,  didn't  you  then  advise  the 
payroll  office  and  your  supervisor  that  you  were 
retiring?  A.    No. 

Q.     You  never  did? 

A.    No,  I  did  not.  That  is  absolutely  not  tnie. 

Q.    Have  you  ever  drawn  social  security  bene- 
fits? A.    Now  I  am. 
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Q.    You  are  now?  A.     I  am  now. 

Mr.  Yeates:  I  am  going  to  object  to  this.  I  think 
it's  outside  the  scope  of  the  direct.  I  don't  think  it 
has  any  bearing  on  his  testimony  here.  I  think  it  is 
immaterial  and  irrelevant. 

Trial  Examiner:  Well,  what  is  your  social  secu- 
rity point,  [43]  Mr.  Smith? 

Mr.  Smith:    Well 

Trial  Examiner:  Does  that  bear  on  whether  he 
had  retired  or  not? 

Mr.  Smith :  Yes,  it  bears  on  whether  he  had  re- 
tired or  not.  That  is  the  reason  it  is  listed  in  the 
company  records  for  Mr. 

The  Witness :  I  don't  know  where  they  got  that 
idea. 

Trial  Examiner:  All  right,  I  want  to  give  you  as 
much  leeway  as  seems 

Mr.  Smith:  In  short,  we  would  argue  that  he 
had  removed  himself  from  the  labor  market  on  or 
about  November  12th  or  14th  of  1956,  when  he  ter- 
minated. 

The  Witness :    That  is  not  true. 
Trial  Examiner:    Just  a  minute,  Mr.  Tuttle. 
If  that  is  part  of  your  defense,  I  will  take  the 
answer. 

Mr.  Yeates:  I  would  like  to  have  a  continuing 
objection. 

Trial  Examiner:    So  noted. 
You  may  answer  the  question. 
I  don't  think  you  got  an  answer.  Did  you  want  an 
answer  to  that  last  question? 
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Mr.  Smith:    I  think  not.  ,  ^  ^-u   . 

Q^      (By  Mr.  Smith)  :    Mr.  Tuttle,  you  stated  that 
you  terminated  at  Beardsley  in  November  of  1956 
to  have  your  teeth  looked  after  ^  [44] 
A.     That  is  right. 

Q  And  when  you  did  move  from  the  Beardsley 
area,  or  Sonora,  California-were  you  living  m  So- 
nora  at  that  time? 

A.    No.  I  was  living  in  Beardsley  Camp. 
Q.    In  Beardsley  Camp"?  A.    Yes. 

Q.     Then  did  you  move  to 

A     I  moved  to  Stockton. 
Q.     To  Stockton  1  A.     The  day  I  quit. 

Q.     The  day  you  quit?  A.    Yes.  ^ 

Q.     And  you  had  your  teeth  fixed  at  that  tune'? 

A.     That  is  right. 

Q,     Then  when  did  you  next  attempt  to  find  em- 
ployment? ,14. 

A.  Well,  just  as  soon  as  I  could  get  through  at 
the  dentist.  They  had  a  quite  a  job  with  me. 

Trial  Examiner:  Let's  see.  You  quit  about  No- 
vember the  12th  or  the  14th.  Could  you  give  us  any 
idea  when  you  next  applied  for  employment? 

The  Witness:  Yes.  It  would  have  been  after 
Christmas,  right  after  Christmas,  when  I  started 

looking  for  jobs. 

Q.  (By  Mr.  Smith) :  Where  did  you  start  look- 
ing for  jobs? 

A.  I  started,  I  registered  down  there  at  the  Em- 
ployment office  at  Stockton  and  I  registered  down 
at  the  union  hall.  [45] 
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Q.  Had  yon  had  correspondence  or  had  you 
called  Mr.  Sharp  in  the  meantime? 

A.     No,  I  never  called  Mr,  Sharp. 

Q.     When  did  you  come  to  Fresno  ? 

A.  I  came  down  just  to  visit  him  because  he  was 
a  friend  of  mine.  I  had  known  him,  you  know,  up  in 
that 

Q.  When  was  that,  that  you  first  came  down  to 
visit  him,  after  leaving  Beardsley? 

A.  It  was  at  the  time  I  applied  here  for  a  job. 
I  got  down  here,  and  he  told  me  he  was  being  trans- 
ferred and  that  there  would  be  a  job  up  there  where 
he  was.  So  I  applied  for  this  one. 

Q.  And  where  were  you  living  in  this  area  at 
the  time  that  you  came  to  see  Mr.  Sharp?  Did  you 
stay  at  his  home? 

A.     No.  I  was  staying  at  Stockton  at  that  time. 

Q.     At  Stockton? 

A.  Until  after  I  had  got  a  promise  of  a  job,  and 
then  I  moved  down  here. 

Q.  You  moved  down  here  — you  have  testified 
that  you  went  back  and  got  your  trailer  and  then 
came  down.  A.     Yes. 

Q.  I  see.  What  was  the  date,  approximately, 
when  you  came  down  to  see  Mr.  Sharp,  to  visit  him? 

A.  As  near  as  I  can  remember,  it  was  about  the 
19th,  somewhere,  the  19th  or  20th,  something  like 
that.  [46] 

Q.     Of  February? 

A.    Yes.  It  was  on  Friday  night,  anyway. 

Q.     Friday  night?  A.    Yes. 
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Q.  If  I  recall  it,  I  think  Friday  niglit  would  be 
about  the— it  was  February  22nd. 

Mr.  Knack:    That  is  right. 

Mr   Smith:    The  calendar  will  show. 

Q  (By  Mr.  Smith)  :  And  Mr.  Sharp  told  you; 
you  said  you  were  looking  for  work,  is  that  correct? 

A.    Yes. 

Q.     As  a  warehouseman  preferably? 

A.    Yes,  preferably. 
Q.     It  didn't  matter? 
A.     Ko,  I  didn't  care. 

Q.    You  nodded.  At  70  years  of  age,  may  I  ask, 
are  you  actively  seeking  work  as  a  laborer? 

A.     I  can  lift  more  than  you  can.  I  will  bet  you 

on  it. 

O.     Well,  right  here,  I  wouldn't  doubt  it. 

A.     I  don't  feel  that  a  man's  age  has  got  anything 

to  do  with  it. 

Mr.  Yeates:    Let's  just  answer  the  questions,  Mr. 

Tuttle. 

Q.     (By  Mr.  Smith):    You  arrived  here  Friday 

evening? 

A.    I  arrived  at  Friant  Friday  evening,  not  here. 

Q.     That  is  where  Mr.  Sharp  was  living  at  the 
time?  [47]  A.     That  is  correct. 

Q.     I   see.  And  the  next  morning,  I  think  you 
have  testified— a  Saturday  morning,  is  that  correct? 

A.     That  is  correct. 

Q.    You  went  then  with  Mr.  Sharp  to  the  of&ce 
of  Kings  River  Constructors,  is  that  correct? 

A.     That  is  correct. 
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Q.  Mr.  Sharp  at  that  time  was  working  for  the 
Kings  Eiver  Constructors,  wasn't  he? 

A.     That  is  right. 

Q.  Had  he,  to  your  knowledge,  been  working  for 
them  for  a  considerable  time  or  had  he  been  work- 
mg  for  another  contractor  in  this  area? 

A.     Working  there  ever  since  he  left  Lomolo. 

Q.  He  was  working  at  where,  to  your  knowl- 
edge? 

A.  At  Wishon  —  I  think  he  worked  at  Wishon 
first  and  then  he  was  transferred  to— I  believe  that 
is  it.  Of  course,  I  haven't 

Q.     Do    you    know    who    the    contractor    is    at 

Wishon? 

A.     It's  Morrison-Knudsen,  a  combination  thereof. 
Q.     Do  you  know  the  name  of  that  combination? 
A.     I  believe  it's  Perini   &   Walsh,   Perini   and 
Walsh  is  with  him. 

Q.  Morrison,  Walsh  &  Perini— does  that  sound 
familiar  ? 

A.  I  don't  know,  because  I  never  worked  in  the 
offices,  I  [48]  don't  know  exactly  how  many. 

Q.  You  know  where  the  local  office  is  here  at 
Kings  River  Constniction,  at  Fresno  ? 

A.  Yes.  On  Merced  Street,  across  from  the 
hotel. 

Q.     Do  you  recall  the  signs  on  the  office  windows? 

A.  It  says  "Morrison,  Walsh  &  Perini"— if  you 
pronounce  it  that  way.  That  is  an  Italian  name,  I 
believe,  and  I  don't  pronounce  them  very  good. 

Q.     Was  there  any  other  name  on  the  window? 
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A.  Oh,  I  don't  believe  there  is.  "Morrison,  Walsh 
&  Perini,"  right  on  the  window. 

Q.  Mr.  Sharp  wrote  you  that  he  was  leaving  his 
employment  at  Black  Kock? 

A.     No ;  he  told  me  he  was  being  transferred. 

Q.    He  told  yon  he  was  being  transferred? 

A.    Yes. 

Q.    At  Black  Rock?  A.    Yes. 

Q.     And  that  there  would  be  a  job  available? 

A.    Yes. 

Q.     Did  he  tell  you  when  this  transfer  was  to 

take  place? 

A.     That  is  what  we  went  to  see  Mr.  Perkins 

about. 

Q.    I  see.  On  this  Saturday  morning? 

A.    Yes. 

Q.    You  went  to  the  office;  and  was  Mr.  Perkins 

at  the  office?  [49] 

A.  No.  Someone  was  in  the  office,  and  I  don't 
recall  who,  and  they  told  us  they  were  having  a 
sort  of  a  conference,  a  few  of  them,  over  in  the 
Fresno  Hotel.  We  went  over  there  and  found  them 
sitting  at  a  little  booth,  drinking  some  coffee  and 
talking  amongst  themselves. 

Q.    In  the  restaurant  at  the  Fresno  Hotel? 
A.     Yes ;  that  coffee  shop  there. 
Q.     And  would  you  tell  us  again  who  was  present 
at  that  time? 

A.    Well,  I  don't  know  Pinky's  name,  but  every- 
body knows  Pinky.  He  is  the  superintendent  over, 
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I  believe  over  all  of  the  cats  and  all  that  stuff,  all 

of  the  dirt  business,  you  know. 

Q.    Yes? 

A.  And  then  there  was  Mr.  Del  Billings,  who  is 
a  supervisor  or  superintendent  or  something;  any- 
way, he  takes  care  of  all  of  their  mess  halls  and  all 
that  stuff. 

Q.     Yes?  A.     He  was  there. 

Q.     And  Mr.  Perkins  was  there? 

A.  And  Mr.  Perkins  was  there.  And  some  other 
gentleman;  I  don't  know  him. 

Q.     You  don't  know  the  other  gentleman  ? 

A.     That  is  right. 

Q.     And  Mr.  Sharp  and  yourself  arrived? 

A.  We  came  in  just  as  ih^j  were  about  ready  to 
leave,  see.  [50] 

Q.     About  ready  to  leave  ?  A.    Yes. 

Q.  Did  you  sit  down  at  the  booth  and  talk  with 
them? 

A.  No,  sir,  we  didn't.  There  wasn't  room  to  sit 
m  there  at  that  little  booth  anyway;  and  besides 
they  were  getting  up,  just  starting  to  get  up  when 
we  got  there. 

Q.  And  did  Mr.  Sharp  introduce  you  to  Mr. 
Perkins  and  the  individuals  at  the  table  ? 

A.  Well,  Mr.  Sharp  didn't  have  to  introduce  me 
to  Perkins.  I  knew  him.  I  worked  with  him  a  year 
and  a  half,  a  year  and  18  months. 

Q.     Whereabouts?  A.     At  Lomolo. 

Q.     At  Lomolo? 

A.    Not  Lomolo.  Beardsley. 
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Q.    Mr.  Perkins  was  whati  What  was  his  office? 
A.    Mr.  Perkins  was,  well,  we  used  to  call  him 
the  second  in  command  up  there.  Anyway,  he  was 
under  Tucker. 

Q.     Under  Mr.  Tucker? 
A.    Under  Mr.  Tucker. 
Q.     At  Beardsley?  A.    Yes. 

Q.    What  was  the  name  of  that  contractor  at 
Beardsley?  A.     Tri-Dam  Constructors. 

Q.     Tri-Dam  Constructors?  [51] 
A.     That  is  right. 

Q.  Now,  at  the  time  that  you  met  Mr.  Perkins  in 
the  Fresno  Hotel  you  were  aware  of  the  fact  that 
he  was  project  manager  at  Wishon  Dam?  Is  that 
correct?  A.     I  didn't  get  your  question. 

Q.  Were  you  aware  of  the  fact  that  Mr.  Perkins 
was  project  manager  at  Wishon  Dam? 

A.    I  was  aware  that  he  was  the  project  manager. 
I  thought  he  was  over  the  whole  bunch  up  there. 
I  didn't  know  any  difference.  I  didn't  know  what 
was  going  up  there. 
Q.    I  see. 

A.    I  knew  that  he  left  Beardsley  for  that  pur- 
pose. 

Q.  After  you  had  had  your  conversation  with 
Mr.  Perkins,  which  was  more  or  less  as  you  have 
said,  discussed  Mr.  Sharp's  going  to  work  for  Mr. 
Perkins,  do  you  recall  in  that  conversation  any 
mention  of  Mr.  Sharp's  superior  at  Black  Rock  or 
the  project  manager  at  Black  Rock? 
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A.  Yes.  He  told  Jack  to  tell  Mr.  Atkins  that  I 
would  be  on  the  job  Monday. 

Q.  Well,  what  did  he  say  concerning  Mr. 
Sharp's  employment,  is  what  I— in  other  words,  Mr. 
Shall),  as  I  understand  it,  talked  to  Mr.  Perkins 
first  about  his  own  transfer? 

A.     That  is  right. 

Q.  And  did  Mr.  Perkins  relate  that  he  had 
talked  to  somebody  at  Black  Rock  concerning  Mr. 
Sharp's  transfer  or— — ?  [52] 

A.  Yes.  He  indicated  that  he  was  just  taking 
hnn  out.  He  didn't  say  that  he  talked  to  anybody. 
He  just  said,  "I  want  you  up  there." 

Q.  He  didn't  mention  in  that  conversation  Mr. 
DeLay's  name? 

A.     No,   sir,   he   didn't  mention   Mr.   DeLay   or 


no  one. 


Q.  Had  you  met  Mr.  DeLay  or  heard  of  Mr. 
DeLay  at  the  time  of  this  conversation? 

A.  No.  I  didn't  know  the  name,  never  heard  it 
until  you  mentioned  it. 

Q.  Mr.  Shall)  never  told  you  that  Mr.  DeLay 
was  project  manager  at  Black  Rock?  A.     No. 

Q.  Following  the  conversation  in  the  cafe  at  the 
Fresno  Hotel  on  the  Saturday  morning,  where  did 
you  go  then  ? 

A.  I  went  to  get  my  trailer.  It  was  up  at  Stock- 
ton. 

Q.  You  understood  that  you  had  a  job  at  that 
tune,  is  that  right? 
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A.    Right.  That  is  quite  right.  I  understood  I 
had  a  job.  He  told  me  to 

Q.    You  didn't  go  over  to  the  oface  of  Morrison, 
Walsh  &  Perini  or  Kings  River  Constructors'? 

A.  I  wouldn't  be  sure  whether  I  went  that  same 
day,'  whether  I  went  to  the  oface  or  whether  I 
waited  until  Monday  morning  when  he  came  back. 
I  couldn't  say  for  sure  because  that  is  a  long  time 
ago.  [53] 

Q.    Did  you  go  to  see  Mr.  Fudge  on  that  same 

day? 

A.  I  went  to  see  Mr.  Fudge  the  same  day  that  I 
—that  the  office  was  open,  whatever  day  that  was. 
I  don't  believe  he  was  open  on  that  Saturday.  I  be- 
lieve I  went  there  Monday.  I  don't  believe  the  union 
office  is  open  on  Saturday. 

Q.  Before  you  went  to  get  your  trailer  or  after- 
wards? A.     It  was  afterwards,  I  think. 

Q.  After  you  went  to  get  your  trailer?  You  are 
not  sure?  A.     That  is  right. 

Q.  You  hadn't  talked  to  Mr.  Fudge  then  before 
you  decided  to  move  down  to  Fresno,  or  Friant? 

A.  I  don't  know  whether  I  talked  to  him  before 
that  or  whether  I  didn't.  Now,  I  can't,  I  wouldn't 
want  to  swear  to  that,  because  that's  a  long  time 
ago  and  I  wasn't  keeping  track  of  everything. 

Q.  Well,  it  is  a  memoiy  test.  But  you  did  go  to 
Stockton  that  same  day  to  get  your  trailer,  is  that 
correct?  A.     That  is  correct. 

,      Q.     And  how  long  did  it  take  you  to  get  up  to 
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Stockton  and  get  your  trailer  and  come  back  to 
Friant  ? 

A.  Well,  I  went  up  to  Stockton  and  I  got  my 
trailer  and  I  left  there  at  3  o'clock  and  I  pulled  in 
just  about  dark  to  Friant. 

Q.     On  what  day? 

A.  That  would  be  Saturday  night— or  Sunday 
night.  Sunday  [54]  night. 

Q.     Sunday  night  ?  A.     Yes. 

Q.  You  went  from  Fresno  to  Stockton  Saturday 
and  got  your  trailer  Sunday  morning  and  drove 
back,  is  that  it  ? 

A.     That  is  right.  I  got  the  trailer 

Q.    You  got  in  here  late  Sunday  night? 

A.     Not  too  late.  It  was  about  sundown. 

Q.  Where  did  you  tie  your  trailer  up  at  that 
time  ?  A.     I  tied  my  trailer  up  at  Friant. 

Q.     Where  was  Jack  Sharp  living? 

A.  Right  in  his  back  yard,  you  might  say,  front 
yard  or  whatever. 

Q.     Was  he  living  in  a  trailer  at  the  time,  too? 
A.     No.  He  has  a  home  there. 
Q.     He  has  a  home  there?  A.     Yes. 

Q.  And  he  permitted  you  to  tie  up  in  his  back 
yard,  or  front  yard? 

A.  Yes;  he  wanted  me  to  stop  there  for  a  day 
or  two.  "^ 

Q.  When  did  you  next  contact  the  office  at 
-Kings  River  Constructors  ? 

A.     I  went  right  to  the  office  Monday  morning 
and  I  don't  know  whether  that's  the  morning  that 
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Mr.  Perkins  took  me  in  to  Mr.  Wolcott's  office  and 
told  me  to  give  my  name  to  the  clerk—  [55]  to  give 
my  name  to  the  lady  that  was  in  there. 

Q.     Did  Mr.  Perkins  meet  you  at  the  door? 

A.    He  met  me  outside.  He  saw  me  standing  out 
in  the  hall  and  come  out  of  his  office  and  took  me 

in  there. 

Q.     Come  out  of  Mr.  Wolcott's  office  *? 

A.     Yes,  that  is  right. 

Q.     What  did  Mr.  Perkins  say  at  that  time'? 
A.    He  said,  "Register  him  for  the  job  up  there." 
That  is  what  he  told  her. 

Q.     He  told  the  girl  in  the  office  at  that  time"? 
A.     That  is  right. 
Q.     Did  you  see  Mr.  Wolcott? 
A.     Not  that  morning. 
Q'.     Not  that  morning? 

A.     I  didn't  see  him  until  I  got  out  to  the  job. 
He  was  out  on  the  job. 

Q.     Then,  did  you  see  Al  Fudge  that  day? 
A.    Yes.  That's  the  day  I  seen  him,  that  day,  and 
asked  him  about  it. 

Q.     When  did  you  see  Al  Pudge? 
A.     Before  I  went  out. 
Q.     To  the  job? 

A.  Yes.  There's  one  thing  I  forgot  to  explain  to 
you.  When  I  talked  to  Mr.  Perkins  the  first  time  he 
told  me,  "You  will  [56]  have  a  hell  of  a  lot  of  trou- 
ble with  Fudge,  but  he  will  come  around  all  right. 
We  will  get  him  aromid  all  right.  He  won't  want 
to  take  your  card  in." 
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Q.  You  were  a  member  of  Mr.  Fudge's  local 
union,  weren't  you  ? 

A.  No.  I  was  a  member  at  Stockton.  I  am  a 
member  at  Stockton.  I  belong  to  the  Stockton  local. 

Q.     The  Stockton  local?  A.     Yes. 

Q.  That  is  a  different  local  union  than  the 
Fresno  local? 

A.  It's  supposed  to  be  international,  but  it  ain't. 
I  belong  to  the  local  at  Stockton.  I  transferred  in 
there  from  Medford,  Oregon. 

Q.  Did  you  make  any  effort  then  to  transfer 
your  card? 

A.  Yes.  They  won't  take  it.  They  refused  to  take 
my  card. 

Q.  Mr.  Fudge  refused  then,  at  the  time,  to  trans- 
fer  

A.  Yes,  that  is  right.  They  have  refused  every- 
place else  I  have  moved  to  take  it.  They  refused  it 
now  at  Santa  Rosa,  they  refused  it  at  San  Rafael 
I  tried  to  put  it  in  there.  They  refused  to  take  my 
card  m  any  place.  The  only  thing  thev  will  take  is 
my  money  for  dues. 

Q.  Would  you  relate  again  your  conversation 
with  Mr.  Fudge? 

A.  You  mean  when  I  first  went  in  the  office  that 
day? 

Q.     When  you  first  went  in,  yes. 

A.  Well,  not  exact  words,  of  course.  I  can  give 
you  the  main  thing.  He  told  me,  "We  have  got  more 
goddanmed  warehousemen  [57]  around  here  now 
than  we  can  handle  and  I  wish  this  goddanmed  com- 
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pany  would  take  this  men  and  their  whole  god- 

danmed  outfit  and  get  the  hell  out  of  here."  That  is 

what  he  told  me.  And  I 

Q.     Did  you  tell  him  you  had  a  job? 

A.     That  is  right. 
Q.     You  told  him  that? 

A.    He  said,  "I  will  never  put  you  on  that  job." 
Q.     Those  were  his  words'? 

A.  Those  were  his  words.  He  said,  "I  might 
clear  you  for  the  Big  Pool,"  I  believe  he  said-I  be- 
lieve it  is— you  probably  know  of  that  job  out  here, 
that  Big  Pool  job,  what  they  call  the  Big  Pool. 
That  is  all  I  know  about  it.  I  have  heard  about  it. 
He  said,  "I  might  clear  you  for  that."  And  after 
I  was  out  there  to  his  house  that  night  he  ^  said, 
"I  wouldn't  clear  you  for  any  goddamned  job."  ^ 

Q.     That  was  after  you  had  been  up  to  the  job, 
when  you  went  out  to  his  house  ? 

A.    Yes.  "I  will  never  put  you  to  work,"  he  says. 

q.    After  talking  with  Mr.  Fudge,  then  you  went 

up,  you  caught  a  ride  with  somebody  or  took  your 

car ?  A.     Dan  Tracy  wanted  to  go  up. 

Q.     Dan  Tracy? 

A.  Yes.  And  he  wanted  to  go  up  there  any^vay, 
and  he  knew  a  lot  of  people  up  there,  and  he  said, 
"You  get  in  and  ride  [58]  with  me."  So  I  bought 
the  gas  and  he  took  his  car  and  we  went  up. 
Q.  And  you  went  in  to  see  Mr.  Atkins? 
A.  Mr.  Atkins?  Yes,  I  went  in  to  see  Mr.  At- 
kins. Not  Mr.  Perkins. 

Q.    Did  you  go  directly  to  the  warehouse  to  see 
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Mr.  Atkins  or  did  you  go  to  the  office  of  the  com- 
pany up  there  ? 

A.     I  went  to  Atkins  at  the  warehouse  first,  right 
to  the  warehouse. 

Q.     And  did  you  find  Mr.  Sharp  up  there  at  that 
time? 

A.  Yes.  I  found  Mr.  Sharp;  and  Mr.  Leon  Ma- 
ples was  there,  too. 

Q.     You  hadn't  met  Mr.  Maples  before? 
A.     JsTo,  I  hadn't  met  him. 
Q.     Mr.  Sharp  introduced  you  to  Mr.  Maples? 
A.     That  is  right. 

Q.  And  then  Mr.  Sharp  took  you  in  to  see  Mr. 
Atkms,  IS  that  right? 

A.  j^ot  exactly  took  me  in.  Mr.  Atkins  was  talk- 
ing on  the  phone.  And  he  says,  "I  will  go  in  and 
talk  to  him,  and  when  he  gets  through"— and  then 
John  called  me  into  the  office. 

Q.     He  called  you  into  his  office?  A.     Yes. 

Q.     And  you  talked  with  him  there "? 
A.     Yes. 

Q.     Just  the  t^vo  of  you?  [59]  A.     Yes. 

Q.     And  at  that  time ? 

A.  He  says,  "Somebody  must  be  screwy  Mac"— 
they  all  call  me  "Mac,"  you  know-he  said'  "Some- 
thing must  be  screwy,  Mac.  Walcott  told  me  that  he 
had  a  man  up  here  for  this  job,  coming  up." 

Q.     Mr.  Atkins  told  you  that? 

A.     He  told  me  that  after  I  came  in  the  office 
He  says,  "There  must  be  something  scre^vy." 

Q.     I  didn't  think  he  knew  you  previously.  How 
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did  lie  come  to  call  you  "Mac"?  I  didn't  think  lie 

knew  you  previously.  ^^ 

A.  Everybody  knew  me  up  there  as  "Mac,'  and 
I  suppose  he  had  gotten  familiar  with  it  through 
hearing  the  rest  of  the  people  talk  about  me. 

Q.    Had   Jack   Sharp   talked  with   Mr.   Atkins 

about  you  before  *? 

A.  That  I  wouldn't  know.  But  I  know— yes,  he 
said,  "We  have  talked  about  you."  Mr.  Atkins  said 

that  to  me. 

Q.    About  you'?  A.    Yes. 

Q.     Sometime  the  week  previously? 
A.    Yes. 

Q.     As  a  matter  of  fact,  didn't  Mr.  Atkins  con- 
tact you  in  Stockton  and  urge  you  to  come  down? 
A.    Mr.  Atkins? 

Q.  Excuse  me.  Mr.  Sharp.  Didn't  he  contact  you 
in  Stockton  [60]  and  ask  you  to  come  do^^m  and 
visit  him?  A.     No,  he  did  not. 

Q.     You  hadn't  corresponded  or  talked  with  him 

for  awhile  then  previous  to 

A.  I  had  never  had  — Jack  Sharp,  I  don't  be- 
lieve, ever  wrote  a  letter  in  his  life  to  any]:»ody.  If 
he  did,  I  never  got  one. 

Q.  And  you  just  decided  to  go  do^^ni  there  and 
see  him  that  Friday  night,  is  that  right? 

A.    Yes. 

Q.  But  you  hadn't  written  him  in  advance  tell- 
ing him  that  you  would  be  there? 

A.     My  wife  wrote  to  his  wife,  Mrs.  Sharp,  and 
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told  her  we  were  coming  down  to  visit  for  a  day 

or  two. 

Q.     I  see.  Your  wives  are  pretty  good  friends  ? 

A.     That  is  right. 

Q.    You  are  in  no  way  related  to  Mr.  Sharp? 

A.     Related? 

Q.    Yes. 

A.  I  never  saw  him,  never  heard  of  him,  until  I 
started  taking  stuff  from  the  warehouse,  moving  it 
do™  to  Lomolo  from  up  at  Clearwater  there  in 
Oregon. 

Q.  Mr.  Atkins  then  told  you  in  this  conversation 
in  his  office  on  Monday  that  the  job  had  already 
been  filled,  or  something  to  that  effect? 

A.  He  told  me  I  had  better  go  up  and  see— he 
said,  "If  Perkins  [61]  told  you  to  come  up  on  this 
job,  you  had  better  go  up  and  see  Mr.  Wolcott,  he 
is  up  at  the  main  office,  see  him  before  he  gets 
away." 

Q.    Did  he  tell  you  at  that  time  that  Mr.  Perkins 
was  not  project  manager  at  Black  Rock? 
A.     Atkins? 
Q.     Atkins. 

A.  Atkins  never  told  me  that.  Mr.  Wolcott  told 
me  that. 

Q.  You  went  then  directly  from  the  warehouse 
to  Mr.  Wolcott's  office? 

A.  A^t  Mr.  Wolcott's  office.  He  was  in  the  main 
office  up  there  at  Black  Rock. 

Q.    At  Black  Rock? 

A.     Yes.  And  at  that  time  I  couldn't  get  in  there. 
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so  one  of  the  boys  pointed  out  his  car  and  I  just 
parked  mine  right  close  to  it  and  stayed  until  he 
came  out.  Then  I  talked  to  him. 

Q.     Then  you  met  Mr.  Wolcott  on  Monday  after- 
noon? A.     That  is  right. 

Q.     i\nd  would  you  relate  your  conversation  with 

Mr.  Wolcott? 

A.  Mr.  Wolcott  told  me  that  they  had  already 
hired  a  man  and  he  was  supposed  to  have  been  here 
that  day,  I  believe  he  said.  And  I  told  him,  "Well, 
Mr.  Perkins  told  me  to  come  up  and  get  on  that  job 
there  Monday."  And  that  was  the  day  I  was  there. 
And  he  says,  "Well,  Mr.  Perkins  has  nothing  to  do 
with  [62]  this  job."  And  I  said,  I  told  him  it  was 
strange,  I  thought,  that  a  man  could  take  a  fellow 
off  from  a  job  with  no  authority  to  put  one  on. 
Q.    Did  he  tell  you  what  Mr.  Perkins'  authority 

was,  what  he  did  ? 

A.     He  said  he  was  just  over  Wishon,  that  is  all 
he  did.  That  is  what  Mr.  Wolcott  told  me. 

Q.    Did  you  tell  Mr.  Wolcott  that  you  were  to 
take  Jack  Sharp's  place? 

A.  That  is  what  I  was  supposed  to  do.  That  is 
what  Mr.  Perkins  told  me. 

Trial  Examiner :  The  question  was :  Did  you  tell 
Mr.  Wolcott  that,  that  you  wanted  to  take  Mr. 
Sharp's  place?  Did  you  tell  Mr.  Wolcott  that? 

The  Witness:  Yes.  I  told  him  I  come  up  there 
to  take  Jack  Sharp's  place.  And  he  said  they  had 
already  called  a  man  for  the  job. 

Q.     (By  Mr.  Smith) :    And  I  think  you  testified 
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on  direct  examination  that  Jack  Sharp  had  been 
told  by  Mr.  Perkins  that  he  was  to  go  up  to  Wishon 
that  same  day;  is  that  correct? 

A.     That  is  right.  I  don't  think  he  got  away  that 
day,  but  he  was  supposed  to  have  gone  that  day. 

Q.     He  was  supposed  to  have  gone  that  day^ 

A.     Yes. 

Q.  Did  Mr.  Wolcott  say  anything  about  Mr 
Sharp's  leaving  [63]  Black  Rock  and  going  to 
Wishon?  A.     Mr.  Wolcott? 

Q.     Yes.  Did  he  say  anything  to  you? 

A.  No,  I  don't  think  so.  I  never  talked  to  Mr 
Wolcott  about  Mr.  Sharp  other  than  to  tell  him 
that  I  come  to  take  his  place. 

Q.  Did  Mr.  Wolcott  at  that  time  say  anything 
about  another  warehouse  job  being  open  or  likely  to 
be  opened  in  the  next  few  weeks?  Did  he  offer  you 
any  type  of  employment? 

A.     No.  Absolutely  not. 

Q.     What  did  he  tell  you? 

A.  He  told  me  that  there  might  be  something 
later  on. 

Q.     What  did  he  tell  you  to  do? 

A.  mthing  definite,  'but  he  told  me  to  keep  in 
touch  with  the  office.  And  I  done  that  for  six  weeks 
or  so. 

Q.     Did  he  ask  you  for  your  name  and  address^ 
A.     He  already  had  it  in  the   office.   He   didn't 
have  to  ask  for  it.  I  had  already  left  it  there. 
Q.     You  hadn't  seen  him  before,  though? 
A.     No.  But  I  had  been  in  his  office  and  Mr.  Per- 
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kins  had  given  Mm  my  name.  His  secretary  had  my 
name  and  address  when  she  took  me  in  there.  He 
had  two  or  three  men  in  there  with  him  the  morn- 
ing thst  Mr.  Perkins  took  me  in— Mr.  Wolcott,  I 
mean,  did-so  he  just  gave  it  to  the  lady,  or  office 
girl,  whatever  she  was,  stenographer  there.  [64] 

Q.  What  time  in  the  afternoon  did  you  talk  to 
Mr.  Wolcott,  approximately'? 

A.  Well,  I  got  back  to  Friant  at  5  o'clock,  so  it 
must  have  been  around  1:30,  2,  maybe  2  o'clock.  It 
could  have  been  anyplace  from  1  to  3. 

Q.     From  1  to  3?  A.     That  is  right. 

Q.    And  you  got  back  to  Friant  about  what  time? 
A.    About  5. 

Q.     About  5^  A.    Yes. 

Q.     Then  you  went  to  see  Mr.  Fudge? 
A.     That  is  right. 

Q.    At  his  home?  A.    That  is  right. 

Q.     And  you  told  him  that  you  had  been  up  to 
the  job?  A.     That  is  right.  I  did. 

Q.     And  why  did  you  go  to  see  Mr.  Fudge? 

A.     What? 

Q.    Why  did  you  go  to  see  Mr.  Fudge? 

A.    Why  did  I? 

Q.    Yes. 

A.     To  see  if  he  would  clear  me,  that  is  all,  why 

he  wouldn't  clear  me. 

Q.  Of  course,  you  had  been  told  that  the  ware- 
house opening  [65]  up  there 

A.  I  wanted  to  know  why  they  were  discrimi- 
nating against  me,  that  is  why. 
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Q.  But  dicbi't  Mr.  Atkins  tell  you  that  the  job 
had  already  been  filled  when  you  went  up  there 
Monday  morning,  or  Monday,  to  see  him  ? 

A.  les.  But  there  was  supposed  to  be — he  told 
me  also  that  there  was  another  job  that  might  be 
coming  up  in  a  few 

Q.     He  said  there  might  be  one  coming  up  ? 
A.     Yes. 

Q.  Aiid  then  you  went  back  to  Mr.  Pudge  and 
asked  him  why  he  was  discriminating  agains't  you? 

A.  That  is  ridit.  I  knoAv  I  had  been,  when  a 
man  came  from,  when,  they  l^rought  another  man  in 
from  the  outside  and  the  people  on  the  job  told  me 
the  man  didn't  even  belong  to  the  miion  when  he 
first  come  here. 

Q.     Do  you  know  who  that  man  was? 

A.     Xo,  I  don't. 

Q.     TTas  he  working  there  at  the  time  ? 

A.     He  did  work  there. 

Q.     At  the  tune  you  had  the  conversation  with 
Mr.  Atkins  ? 

A.     ^0.  he  hadn't  come  in  yet. 
Q.     But  he  had  been  requested,   as  vou  mider- 
stood  it?  A.     Yes. 

Q.  And  the  job  had  already  been  filled?  [66] 

A.  By  him. 

Q.  By  hinr? 

A.  Yes.  He  wasn't  there  yet.  though. 

Q.  Then,  why  did  you  ask  Mr.  Fudge  if  he  were 
discriminating  ? 

A.  AYell.  he  had  already  told  me  he  wasn't  o-omo^ 
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to  clear  me  for  them  jobs  up  there.  And  I  wanted  to 
know  the  reason  why,  why  he  was  taking  in  other 
men  that  don't  belong  to  the  union  and  all,  and  put- 
ting them  on  the  job,  and  me  with  a  paid-up  card, 
discriminating  against  me. 

Q.  I  think  you  testified  that  Mr.  Atkins  had 
done  the  requesting  for  the  man,  that  he  had  re- 
quested another  man  and  that  it  had  already  been 
settled,  the  man  was  coming  in? 

A.  Mr.  Atkins  requested  it?  No,  Mr.  Atkins 
hadn't  requested  it. 

q.    Mr.  Atkins  hadn't  requested ? 

A.     He  wanted  a  man,  but  not  any  particular 
one ;  he  hadn't  requested  at  that  time. 
Q.    Are  you  sure  of  that? 
A.    I  am  absolutely  sure. 
Q.    Did  he  tell  you  that? 

A.  He  told  me  that  Mr.  Wolcott  had  somebody 
for  this  job.  That  is  what  he  told  me.  So  evidently 
he  didn't  know  who  it  was. 

Q.     That  was  before  you  saw  Mr.  Wolcott? 
A.     That  was  before  I  saw  Mr.  Wolcott.  [67] 
Q.     Then,  apparently  the  job  you  had  gone  up 
there  to  seek  had  been  filled  already,  is  that  right? 
Mr.  Yeates:    I  think  this  is  getting  to  be  argu- 
mentative, Mr.  Trial  Examiner.  I  think  that  he  has 
answered  this  repeatedly  and  the  record  will  show 
the  answer  to  it.  And  I  think  any  further  inquiry 
on  this  line  is  just  argumentative. 

Trial  Examiner:    I  will  sustain  the  objection  to 
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this  question  because  it  has  already  been  asked  and 
answered. 

Q.  (By  Mr.  Smith)  :  When  you  went  to  see  Mr. 
Fudge  that  evening  did  you  ask  him  why  he  had 
sent  this  other  individual  up  on  that  job  instead  of 
you?  A.     That  is  right. 

Q.     Or  clear  it  up  ? 

A.     That  is  right.  I  sure  did. 

Q.     What  did  Mr.  Fudge  say? 

A.  Xone  of  my  danmed  business.  "I  take  care 
of  my  business.  You  take  care  of  yours."  Mr.  Fudge 
was  really  on  the  prod.  He  was  on  the  prod. 

Q.  Had  anybody  told  you  at  the  job  that  Mr. 
Fudge  had  sent  this  man  instead  of  you,  or  refused 
to  clear  you  ? 

A.     TVlien  had  anybody  told  me— they  all  knew 
that  he  had  refused  to  clear  me.  Mr.  Atkins  did. 
Q.     Mr.  Atkins  did? 

Mr.  Yeates:    Answer  the  question  that  he  asked 

you. 

The  Witness:    That  is  what  he  asked  me.  [68] 

Trial  Examiner:  The  question  was:  Did  anvbody 
at  the  job  tell  you  that  Mr.  Fudge  had  refused  to 
clear  you?  That  is  the  question. 

A.     Yes.  Mr.  Atkins  did. 

Q.     (By  Mr.  Smith)  :    On  that  date? 

A.     N'o.  A  later  date. 

Q.     But  not  on  this  Monday? 

A.     jS^t  at  that  time. 

Q.     Nobody  told  you  that  Mr.  Fudge  had  refused 
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to  clear  you  for  the  job  that  already  had  been  filled 

on  this  Monday?  A.    No. 

Q.    Nobody  told  you? 

A.    Nobody;   but  Mr.   Fudge   told   me  that  he 

wouldn't  clear  me. 

Q  But  you  assumed  that  Mr.  Fudge  had  not 
filled  that  job  that  day  or  that  the  job  had  not  re- 
quested that  man  for  that  day? 

A.  I  don't  know  what  you  are  trying  to  get  at. 
I  can't  see  any  sense  in  it. 

Q.  Are  you  sure  that  it  was  Mr.  Fudge's  doing 
that  you  didn't  get  the  job  that  was  supposedly 
open  on  Monday,  the  25th  of  February? 

A.    Yes,  it  was  open  on 

Q.  That  was  your  reason  for  going  to  see  Mr. 
Fudge?  A.    Yes. 

Q.     And  inquiring  why?  [69]  A.     Yes. 

Q.  After  you  had  seen  Mr.  Fudge  on  the  eve- 
ning  of   Monday,   the   25th   of   Fel^ruary,    at   Mr. 

Fudge's  home A.     I  wouldn't 

Q.     (Continuing)  :    1  presume  you  went  back 

to  your  trailerhouse;  then,  when  was  the  next  tune 
that  you  contacted  anybody  about  employment  at 
Black  Rock? 

A.  Well,  my  mail  was  coming  in  care  of  the 
Kings  River  Constructors,  and  I  went  up  to  Black 
Rock  where  I  was  supposed  to  have  gone  to  work 
and  one  letter  come  back  to  me,  and  whoever  ^vl^ote 
on  it  I  don't  know,  but  whether  it  was  Mr.  Atkins 
or  who  it  was,  but  he  said  to  call  and  get  in  touch 


National  Labor  Relations  Board  121 

(Testimony  of  Manfred  E.  Tuttle.) 
with  him,  get  in  touch  with  Mr.  Atkins  at  the  Haas 
Tunnel,  there  was  a  job  opening  up  there.  And  I 
went  out  to  see  him. 

Q.  And  that  was  sometime  in  the  early  part  of 
March? 

A.     That's  right.  The  early  part  of  March. 

Q,  Around  the  7th  or  the  8th  of  March,  or 
the  6th? 

A.     I  believe  it  was  the  first  week  of  March,  yes. 

Q.  You  hadn't  then  in  the  meantime  gone  back 
to  Mr.  Fudge.  Had  you  gone  down  to  the  office, 
here  in  Fresno,  of  Kings  River  Constructors? 

A.  Yes.  I  never  went  to  see  Mr.  Fudge  again 
after 

Q.  When  did  you  first  go  down  to  the  ofi&ce  in 
Fresno  of  Kings  River  Constructors? 

A.  Every  day;  probably  every  two  or  three  days, 
rather.  [70] 

Q.  When,  after  you  had  seen  Mr.  Fudge  that 
day,  after  Monday? 

A.     I  think  it  was  that  same  week. 

Q.     That  same  week?  A.     I  think  it  was. 

Q.  How  many  days  after  Monday,  approxi- 
mately ? 

A.  I  think  maybe  the  next  day  I  was  down  there 
at  the  office. 

Q.     N'ext  day? 

A.  I  believe  it  was  next  day  that  I  went  down 
first. 
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Q.  Who  did  you  see  in  the  oface— or  who  did  you 
try  to  see'?  Who  did  you  ask  for? 

A.  Well,  I  saw  Mr.  Perkins— Mr.  Perkins  hap- 
pened to  be'  in  the  office  that  day,  I  believe. 

Q.     He  did? 

A.    Yes.  He  come  in  for  something,  he  happened 

to  be  in  tomi  and  he  was  in  there. 
Q.     Did  you  talk  to  Mr.  Perkins? 

A.     I  did. 

Q.     And  where  did  you  talk  to  Mr.  Perkms?  In 

his  office? 

A.  Right  in  the  hallway.  He  saw  me  out  there 
and  he  knew  me  and  he  come  out  and  talked  to  me. 

Q.  Would  you  relate  the  conversation  you  had 
with  Mr.  Perkins  that  day? 

A.  He  said  it  might  be  a  few  days,  he  said,  "It 
might  be  a  few  days,  Mac,  but  we  will  get  a  job  for 

you." 

Q.  Did  you  tell  Mr.  Perkins  that  you  had  been 
up  to  the  Black  [71]  Rock  project  and  they  didn't 
have  a  job  for  you?  A.     Yes,  I  did. 

Q.  Did  you  tell  him  of  your  conversation  with 
Mr.  Fudge  the  night  before  ? 

A.  No,  I  don't  believe  I  did.  But  I  told  him 
about  that  he  had  refused  to— I  don't  believe  I  told 
him  about  the  conversation  at  his  home,  but  I  told 
him  about  that  he  had  refused  to  clear  me. 

Q.     Did  Mr.  Perkins  then  say  anything  else  or 
did  you  say  anything  else  during  that  conversation? 
A.    I  can't  recall  anything  that  would  interest 
this  hearing. 
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Q.  Mr.  Perkins  said,  "We  will  try  to  find  you  a 
job  and  it  will  be  a  matter  of  a  few  days"? 

A.  Yes;  he  said,  "Don't  Avorry.  We  will  have 
a  job  for  you,  Mac."  That  is  what  he  said.  But  I 
did  keep  worrying,  and  I  didn't  get  one. 

Q.  After  you  talked  to  Mr.  Perkins  there  at  the 
office  did  you  talk  with  anybody  else? 

A.  I  talked  to  Mr.— I  don't  remember  whether 
it  was  the  same  day,  whether  I  talked  to  Mr.  Wol- 
cott  that  day  or  not,  but  I  talked  to  him  the  next 
day  or  so  afterwards. 

Q.     Where  did  you  talk  with  him? 

A.     In  his  office. 

Q.     Here  in  Fresno,  in  his  office? 

A.    Yes.  [72] 

Q.  This  was  after  you  had  first  seen  him  up 
there  at  the  job,  up  at  Black  Rock? 

A.     That  is  right. 

Q.     Out  at  his  car?  A.     Yes. 

Q.  N'ow,  you  are  not  sure  that  it  was  this— I 
presume  Tuesday  morning,  after  you  talked  to  Mr. 
Perkms,  you  don't  know  whether  it  was  the  same 
day  you  talked  to  Mr.  Wolcott? 

A.     I  don't  remember  whether  it  was  that  day 
that  same  day,  but  it  was  that  week,  anyway. 

Q.     That  week?  A.     That  same  week. 

Q.     Would  you  relate  more  or  less  the  conversa- 
tion that  you  had  with  Mr.  Wolcott  at  that  time? 
_  A.    Well,  he  just  stalled  along,  that  is  all.  He 
just  kept  stalling  me,  that  is  all,  if  anything. 
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Q.    He  said  there  was  just  nothing  available  at 

the  time^ 

A.  He  told  me  there  was  nothing  available  now 
at  the  time;  he  told  me  there  would  be,  there  would 
probably  be  another  job  opening;  but  finally  he 
later  on  did  call  me  about  a  job  that  might  come  up. 
Q.  Did  he  tell  you  at  that  time  who  employed 
the  people  for  the  projects^  Or  did  he  tell  you  who 
would  contact  you"? 

A.    No,  he  didn't  tell  me  who  would  contact  me. 
He  would,  I  suppose.  [73] 
Q.     He  would? 

A.    He  would  contact  me  if  there  was  anything 
available  that  he  knew  of. 

Q.    Did  he  say  that  he  would  get  ahold  of  you 
if  he  found  anything  for  you'? 

A.    Yes.  My  telephone  number  was  available  to 
him  there,  and  my  address. 

Q.     Then,  you  dichi't  see  Mr.  Wolcott  again  for 
a  few  days,  you  said,  but  you  dropped  back  to  the 
office  once  in  awhile  to  make  inquiries'? 
A.     That  is  right. 

Q.     Who  did  you  see  on  those  occasions? 
A.    If  Mr.  Wolcott  was  there,  I  would  see  him. 
If  he  wasn't  there,  I  would  talk  to  the  girl  in  the 
office.  That  is  all  I  could  do. 

Q     I  see.  And  what  would  the  answer  be  when 
you  talked  to  him  at  the  office?  A.    Nothing. 
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Q.     Nothing  available  at  the  time? 

A.  Nothing  available,  nothing.  Until  Mr.  Wol- 
cott  finally  called  me  over  the  telephone  one  night, 
I  believe  he  said— it  was  a  two-way— and  he  got 
me  on  my  telephone  number  here  and  he  talked  to 
me,  over  the  two-way. 

Q.     The  mobile  radio? 

A.  Yes.  But  by  \Iiq  time  I  got  to  the  telephone 
there  was  [74]  something  developed  that  I  couldn't 
get  ahold  of  him.  Anyway,  I  called,  I  knew  who 
it  was,  he  had  left  a  note  there,  and  I  called  him 
at  his  office. 

Q.  That  was  later,  that  was  after  you  got  this 
note  on  that  letter? 

A.  That  is  right.  A  long  time  after  that.  That 
was  a  long  time  after  that. 

Mr.  Smith:  Mr.  Examiner,  Mr.  Knack  suggests 
we  ask  for  a  recess  at  this  time  for  lunch  because 
the  cross  examination  may  continue  for  sometime. 

Trial  Examiner:  Well,  I  was  going  to  stop  you 
at  12:30.  Do  you  want  to  stop  now  instead? 

Do  you  have  any  objection,  Mr.  Yeates,  to  stop- 
ping now? 

Mr.  Yeates:    I  have  no  objection. 

Trial  Examiner:  All  right,  we  will  come  back 
at  2  o'clock. 

(Whereupon,  at  12:12  o'clock,  p.m.,  the  hear- 
ing was  recessed,  to  be  reconvened  at  2:00 
o'clock,  p.m.,  of  the  same  day.)   [75] 
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(Whereupon,  pursuant  to  the  taking  of  the 
recess,  the  hearing  was  resumed  at  2:00  o'clock, 
p.m.) 
Trial  Examiner:    Proceed,  Mr.  Smith. 

MANFRED  E.  TUTTLE 

resumed  his  testimony  as  follows: 

Cross  Examination— (Continuing) 

Q  (By  Mr.  Smith) :  Mr.  Tuttle,  have  you  at 
any  time  after  you  last  talked  with  Mr.  Atkins  and 
then  later  with  Mr.  Wolcott,  have  you  approached 
any  official  of  Kings  River  Constructors  or  a  repre- 
sentative of  Kings  River  Constructors,  asking  that 
you  be  given  a  settlement  for  being  denied  employ- 
ment? A.     No. 

Q.  You  had  felt  that  you  had  been  denied  em- 
ployment by  Kings  River  Constmctors,  is  that  cor- 
rect? A.    Yes ;  I  am  sure  of  it. 

Q.  Had  you  approached  Mr.  Fudge  or  anyone 
at  the  union  hall  for  a  settlement  from  them? 

A.     Not  since  the  time  I  was  to  his  house,  no. 

Q.  Not  since  that  time.  Did  you  approach  an 
attorney  to  represent  you  for  a  settlement? 

A.    No. 

Q.    Would   you    describe    the    circumstances    in 
bringing  your  charges  to  the  NLRB's  attention? 
A.    I  don't  know  as  I  know  just  what  you  mean. 
Q.    Well,  I  mean  some  way  you  must  have  con- 
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tacted  the  NLRB  or  they  must  have  contacted  you. 
Is  that  correct? 

A.     I  contacted  them.  They  did  not  contact  me. 

Q.     Where  did  you  contact  them? 

A.    At  their  head  office  in  San  Francisco. 

Q.  You  went  to  San  Francisco  to  see  them 
there?  A.     I  telephoned. 

Q.     I  see.  At  anybody's  suggestion? 

A.     No.  None  except  my  own. 

Q.  You  felt  that  that  was  ih^  proper  office  to 
contact  for  such  things? 

A.  I  knew  it  was  the  only  place  I  could  get  a 
break. 

Q.     They  sent  an  investigator  to  see  you'? 
A.     They  did. 

Q.     They  did.  And  that  was  sometime  in  May 
was  it? 

A.  Yes.  I  believe  it  was.  His  name  was  Albert 
K!5chneider. 

Q.    And  did  he  present  to  you  a  form  of  charge  <? 

A.    Yes,  he  did. 

Q.     For  you  to  sign  ?  A.     Yes. 

Q.     He  took  your  statement? 

A.     That  is  right,  he  took  my  statement. 

Q.  Have  you,  arising  out  of  this  hearing,  or 
arismg  out  of  the  charges,  excuse  me,  the  charges 
made,  been  offered  a  settlement  of  your  claims  by 
anyone?  [77] 

A.     I  will  have  to  ask 

Mr.  Yeates:  I  am  going  to  object  to  this  line 
ot  questioning.  It  is  not  germane  at  all  to  the  hear- 
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ing  we  are  concerned  with.  And  unless  he  is  direct- 
ing the  attention  of  the  witness  to  matters  of  his 
own  with  another  attorney,  outside  the  processes  of 
the  Board,  as  concerned  a  charge  filed  and  the 
handling  of  the  matter  by  the  General  Counsel  from 
that  point  on. 

Mr.  Smith:  Mr.  Tuttle  answered  that  he  had  not 
contacted  an  attorney. 

Q.  (By  Mr.  Smith) :  You  have  not  contacted 
an  attorney  at  any  time,  have  you,  concerning  your 
charges?  A.     No. 

Trial  Examiner:  The  only  point  that  I  see  that 
would  be  relevant  and  material  is  whether,  as  pro- 
vided for  in  the  Administrative  Procedures  Act, 
whether  a  reasonable  opportunity  has  been  offered 
to  the  Respondent  to  discuss  the  matter  of  settle- 
ment. 

Mr.  Smith:    I  think  that 

The  Witness  (interrupting):  Could  I  explain 
something  to  you"? 

Trial  Examiner:  No.  This  is  not  addressed  to 
you.  I  am  addressing  this  to  counsel. 

Mr.  Smith:  I  am  seeking  to  ascertain  whether 
he  felt  he,  first,  had  sought  to  determine  whether 
the  employer  or  union  [78]  would  offer  him  a  set- 
tlement of  his  so-called  claim. 

Trial  Examiner:  Well,  I  think  once  he  has  filed 
a  charge,  once  the  Board  has  taken  jurisdiction, 
investigated  and  issued  a  complaint,  and  the  com- 
plaint is  based  on  the  charge,  the  government  com- 
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plamt,  I  think  this  witness's  various  and  sundry 

motives  in  that  respect  would  not  be  material. 

Of  course,  it  is  required  that  the  opportunity  be 
afforded  for  a  settlement  of  the  issues,  whether  the 
parties  may  determine  to  make  a  settlement— but 
I  take  it  that  you  are  not  questioning  that  that  op- 
portunity has  been  afforded? 

Mr.  Smith:  No;  as  a  matter  of  fact,  we  are 
not  questioning  that.  We  understand  that  a  settle- 
ment has  been  entered  into  by  the  union  of  simi- 
lar charges  against  it. 

Mr.  Yeates:  That  is  with  the  Board;  not  with 
the  employer. 

Mr.  Smith:  The  charging  party  gets  about  $500 
from  that,  Mr.  Tuttle  understand  that 

Mr.  Yeates:  I  don't  know  what  this  discussion 
is.  I  don't  think  it  is  relevant  at  all.  But  as  far  as 
the  Board  knows,  there  has  never  been  any  offer 
of  any  type  of  that  nature  made  to  this  gentleman 
on  a  settlement. 

Mr.  Smith:  May  I  ask  the  question,  without  an 
answer  to  the  previous  one,  may  I  ask  this  ques- 
tion, whether  Mr.  Tuttle  knows  that  a  settlement 
has  been  entered  into  between  the  Board  and  the 
union  by  which  Mr.  Tuttle  will  receive  a  [79]  sum 
of  money  of  approximately  five  hundred  dollars? 

Mr.  Yeates:     I  object  to  this  again. 

Trial  Examiner:    Well,  of  course— excuse  me. 

Mr.  Yeates:  I  object  to  that,  if  he  is  directing 
this  to  the  Board  procedures.  ]^ow,  if  something  is 
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on  the  side  or  something  like  that,  I  have  no  ob- 
jection to  that. 

Trial  Examiner:  I  take  it  this  question  is  di- 
rected to  Board  procedures,  whether  or  not  the 
agents  of  the  General  Counsel  have  entered  mto  a 
settlement  agreement  mth  the  union  involved  here 
with  respect  to  paying  this  witness  a  sum  of  money. 
Is  that  what  your  question  goes  to? 

Mr.  Yeates:    For  back  wages,  is  that  what  you 

are  referring  to  ? 

Mr.  Smith:    Yes,  for  supposed  back  wages,  yes, 

to  make  him  whole. 

Trial  Examiner:  Are  you  objecting  to  takmg 
an  answer  on  that?  I  just  want  to  get  this  straight. 
Mr.  Yeates:  I  am  not  objecting  if  he  is  going 
to  ask  the  witness  if  he  knows  whether  or  not  a 
settlement  has  been  entered  into  between  the  Board 
and  the  union  whereby  the  union  has  agreed  to 
make  the  witness  whole  for  any  loss  of  wages,  if 
any,  he  encountered. 

Trial  Examiner:    You  don't  object  to  that  ques- 
tion? 

Mr.  Yeates:    If  it  is  on  that  basis. 
Trial  Examiner:    That  is  what  I  understand  the 
question  to  be.  [80] 

Mr.  Yeates:  I  still  have  my  basic  objection.  I 
don't  think  it  is  relevant  and  material. 

Trial  Examiner:  Well,  there  is  a  little  latitude 
there,  from  my  point  of  view.  I  think  we  will  take 
the  answer,  if  you  want  it. 

Mr.  Smith:    I  would  like  to  hear  it. 
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Trial  Examiner:  Do  you  know  of  any  settle- 
ment made  on  your  behalf  by  the  Board  and  the 
union? 

The  Witness:  Yes,  I  do;  but  what  amount  of 
anything  it  is  to  be,  not  that. 

Trial  Examiner:    You  don't  know  what  amount? 
The  Witness:    ¥0. 

Q.  (By  Mr.  Smith) :  You  understand  you  are 
to  be  made  whole  in  wages  lost? 

A.    Yes,  I  understand  that. 

Q.  And  at  the  time  Mr.  Schneider  visited  you 
and  after  he  took  your  statement  did  he  say  any- 
thing to  you  which  would  give  you  the  expectation 
that  you  would  receive  a  sum  of  money  for ■ 

A.  No;  Mr.  Schneider  is  simply  an  investigator, 
as  far  as  I  am  understanding. 

Q.  Did  any  other  agent  of  the  Board  give  you 
any  reasons  to  expect 

A.  No,  no  other  reason,  excepting  when  Mr. 
Yeates  took  it  up.  [81] 

Q.  I  see.  Mr.  Tuttle,  at  any  time  did  any  rep- 
resentative of  Kings  River  Constnictors,  who  you 
now  know  to  be  a  representative  of  Kings  River 
Constructors,  offer  you  employment  and  then  ad- 
vise you  that  you  were  denied  employment  because 
the  union  refused  to  clear  you? 

A.    Did  any  of  them ? 

Trial  Examiner:    Read  the  question  back  to  him. 

-Listen  to  it  carefully. 
(Last  question  read.) 
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Trial  Examiner:     Do  you  understand  that,  Mr. 

Tuttle'? 

The  Witness:    Yes,  I  understand.  They  want  to 

know  if  anybody- 


Trial  Examiner:     Well,   read  him  the   question 

again. 

(Last  question  re-read.) 
Mr.  Yeates:    I  think  the  question  is  duplicitous. 
Trial  Examiner:  I  thought  it  was  fairly  clear. 
Go  back  and  read  it  again  before  we  get  more 

on  the  record. 

(Last  question  re-read.) 

Trial  Examiner:  If  you  don't  understand  it,  Mr. 
Tuttle,  just  say  so. 

A.    Yes. 

Q.     (By  Mr.  Smith):    When? 

A.  Mr.  John  Atkins  called  for  me  by  name.  And 
they  told  me  that  I  was  not  eligible  for  the  job  up 
there.  [82] 

Q.    He  called  you  by  name? 

A.     That  is  right.  He  told  me  so,  himself. 

Q.     And  stated  that  you  were  not  eligible   for 

the  job? 

A.     That  I  was  not  eligible  for  a  job  up  there. 

Q.    For  what  reason? 

A.  Because  the  union  wouldn't  clear  me.  He 
talked  to  Mr.  Fudge,  called 

Q.     John  Atkins? 

A.  John  Atkins  called  him  on  the  telephone, 
and  he  asked  for  me  by  name. 

Q.    While  you  were  there? 
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A.     No.  But  he  told  me  that. 
Q.     In  your  presence? 

A.    No.  But  he  told  me  that,  and  I  believe  Mm. 
Q.     Mr.  Atkins  told  you  that,  is  that  right? 
A.     That  is  right. 

Q.     That  he  had  called  Al  Fudge  and  asked  for 
you  by  name? 
A.     That  is  right. 

Q.    And  Al  Fudge  refused  to  clear  you? 
A.     That  is  right. 
Mr.  Smith:     That  is  all. 

Redirect  Examination 
Q.     (By  Mr.  Yeates)  :     Mr.  Tuttle,  on  the  first 
contact  with  the  union  for  your  clearance,  in  ref- 
erence to  the  Black  Rock  job,  do  you  recall  what 
day  that  was  that  you  went  to  see  Mr.  Fudge?  [83] 
A.    It  was  on  a  Monday. 

Q.  When  was  that,  in  reference  to  the  time 
you  had  talked  to  Mr.  Perkins? 

A.  Well,  that  would  be  the  first  Monday  after 
the  Saturday  I  talked  to  Mr.  Perkins.  That  would 
be  ihe  day  after-well,  the  next  day  would  be  Sun- 
day and  the  next  day  is  Monday— that  is  when  I 
talked  to  him. 

Mr.  Yeates:    That  is  all. 

Trial  Examiner:    Do  you  have  anything  further 
Mr.  Smith?  ' 

Mr.  Smith:    No. 

Trial  Examiner:     You  are  excused,  Mr.  Tuttle. 
(Witness  excused.) 
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Mr.  Yeates:    At  this  time,  Mr.  Trial  Examiner, 
I  will  submit  a  stipulation  to  l)e  entered  into  be- 
tween the   General   Counsel   and  Respondent,   the 
stipulation  being  that  John  Atkins,  the  warehouse 
foreman   at  the   Black   Rock   project,  was   at   all 
times  material  herein  a  supei^isor  in  that  position 
as  defined  by  the  Act  and  in  that  capacity  had  the 
authority  to  effectively  recommend  hiring  and  dis- 
charge, directed  employees  in  the  warehouse,  and 
was  salaried. 

Trial  Examiner:     So  stipulated'? 

Mr.  Smith:     So  stipulated. 

Trial  Examiner:    All  right. 

Mr.  Yeates:     I  would  like   to   call  Mr.   Sharp, 
please.  [84] 

JACK  SHARP 

a  witness  called  by  and  on  behalf  of  the  General 
Counsel,  being  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 
Q.     (By  Mr.  Yeates)  :    State  your  full  name. 
A.     Jack  Sharp. 
Q.     And  that  is  spelled  S-h-a-r-p-e? 

A.     S-h-a-r-p. 

Q.    P,  no  e?  A.    No  e. 

Q.    Where  is  your  residence? 
A.     3971  Market  Street,  Eriant,  California. 
Q.    What    is    the    field    of    work    you    are    en- 
gaged in? 


National  Labor  Relations  Board  135 

(Testimony  of  Jack  Sharp.) 

A.     Well,   right  at  the  present  time  I  am  not 
engaged. 

Q.     What  line  of  work  have  you  followed? 

A.     Warehouse,  parts,  in  construction. 

Q.     How  long  have  you  been  employed   in   the 
capacity  of  warehouseman? 

A.     I  guess  35  years. 

Q.    And  are  you  a  member  of  any  union? 

A.     Yes,  I  am. 

Q.     What  union? 

A.  I  have  an  operating  engineer's  card  at  the 
present,  and  I  have  a  withdrawal  from  the  Team- 
sters. 

Q.     What  local  is  that?  [85] 

A.     Warehousemen   or   Teamsters 

Q.     Teamsters  ? 

A.     (Continuing)  :    431^  I  believe. 

Q.  N-ow,  you  were  employed  at  Black  Rock 
project  in  February  of  '57?  A.     Yes,  sir. 

Q.  There  has  been  earlier  testimony  here  that 
m  February  Mr.  Tuttle  called  on  you  at  your  home. 

A.  Yes,  sir;  sometime  in  the  latter  part,  of  Feb- 
ruary I  came  down  from  the  job  on  a  Friday 
night,  I  believe,  and  Mr.  and  Mrs.  Tuttle  was  at 
niy  place. 

Q.     And  that  was  at  Friant? 
A.     That  was  at  Friant. 
Q.     Do  you  recall  the  date? 

A.     Well,  it  has  been  called  around  the  27th,  so 
I  will  go  along  with  that. 

Q.     It  was  on  a  Friday,  you  say? 
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A     It  was  on  a  Friday  evening. 
Q.     And  did  you  accompany  Mr.  Tuttle  to  Fresno 
to  see  Mr.  Perkins'? 

A.    The  following  morning,  on  a  Saturday,  yes. 
Q,     State  whether  you  had  any  conversation  with 
Mr.  Perkins  at  that  time.  A.    We  did. 

Q.     All  right,  where  was  that'?  [86] 
A.     At  the  coffee  shop  in  the  Fresno  Hotel. 
Q.    And   that   was   the   following   morning   you 
stated?  A.     That  was  Saturday  morning. 

Q.    Who  was  present? 

A.  Well,  there  was  Mr,  Perkins,  Tuttle,  myself, 
Del  Billings,  there  was  Max  Paly,  I  helieve,  an 
enoineer,  and  one  other  engineer,  I  believe,  by  the 
name  of— let  me  see— Newton. 

Q.  Tell  the  Trial  Examiner  what  the  conversa- 
tion' was  that  you  had  with  Mr.  Perkins  at  that 
time,  and  identify  who  made  the  statement. 

A.    Well,  to  make  it  clear,  I  will  have  to  go  back 
to  the  evening  before,  Friday  evening  before  I  left. 
Q.    All  right,  I  think  that  is  probably  better. 
A.     Mr.  Perkins  came  into  the  warehouse  at  the 
Haas  Tunnel  where  I  was  working  and  informed 
Mr.  Atkins  that  he  was  ready  to  have  me  trans- 
ferred back  up  to  Wishon  at  the  earliest  date  pos- 
sible, to  get  someone  to  replace  me. 

Q.     That  is,  Mr.  Perkins  told  Mr.  Atkins  that? 

A.     That  is  right. 

Q.    What  day  was  that? 

A.     That  was  on  Friday;  it  must  have  been  the 
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26th  because  the  Saturday  was  the  27th,  the  Sat- 
urday following. 

Q.  When  was  it  in  relation  to  the  day  Mr.  Tut- 
tle  appeared  at  your  home? 

A.  It  was  the  same  day  that  Mr.  Tuttle  ap- 
peared at  my  home,  [87]  when  I  got  home. 

Q.     The  same  day?  A.     That  is  right. 

Q.  Had  you  known  about  this  transfer  prior  to 
that  time? 

A.  I  knew  aU  winter  I  was  supposed  to  go  back 
up  there,  but  I  did  not  know  it  was  to  happen  at 
that  time,  when  it  was  to  happen  until  that  eve- 
ning. 

Q.  AVho  informed  you  you  were  to  be  trans- 
ferred to  Wishon? 

A.     Well,  I  gTiess  Mr.  Atkins  did,  that  afternoon. 

Q.  But  you  stated  earlier  you  had  heard  that 
you  were  to  be  transferred 

A.  Well,  before  I  left  Wishon,  sometime  early 
m  December,  when  it  snowed  us  out,  the  year  be- 
fore, why,  that  was  understood  between  some  of 
the  superintendents  there;  Mr.  Perkins  understood 
it,  I  believe,  and  master  mechanic  Chet  DuPron. 

Q.     That  you  were  to  be  transferred  to  Wishon 
back  to  Wishon?  A.     That  is  right. 

Q.     And  then   you   stated   that   on   that   Friday 
Mr.   Perkins   came   into   the  warehouse,   told   Mr 
Atkms  that  you  were   to  be   transferred   at   that 
tune?  A.    Yes,  sir. 

Q.    All  right;  then  you  met  Mr.  Tuttle  that  eve- 
^^mg,  you  say?  A.     Yes,  sir. 
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Q.     Do   you   recall   what   conversation  you   had 

with  Mr.  Tuttle^ 

A.  Well,  I  can't— I  can't  recall.  It  had  been 
almost  a  [88]  year,  I  guess,  since  I  had  seen  him, 
and  him  and  his  wife  came  down  for  a  visit. 

Q.    Was  there  any  discussion  of  your  transfer 

to  Wishon'? 

A.  I  told  the  folks  that  I  was  being  transferred 
back  to  Wishon  as  soon  as  they  could  get  a  re- 
placement for  me;  and  Mac  maybe  suggested  or 
I  suggested  to  Mac,  I  don't  know  which  way  around 
it  went,  that  he  might  be  a  good  replacement  for 
me  at  Black  Rock. 

Q.  Now,  what  was  your  purpose  in  going  to 
Fresno  on  this  Saturday  morning? 

A.  To  see  Bert  concerning  about  when  he 
wanted  me  up  there.  I  understood  it  was  at  the 
earliest  date  possible,  and  whether  Mac  could  re- 
place me  and  make  it  a  little  earlier. 

Q.  When  you  say  "up  there,"  is  that  Wishon 
you  are  referring  to  1  A.     That  is  right. 

Q.  Then,  with  that  background,  do  you  recall 
the  conversation  you  had  with  Mr.  Perkins  at 
Fresno  on  that  Saturday? 

A.  Well,  I  won't  say  exactly,  but  it  is  awfully 
close.  I  met  Bert  and  asked  him  when  he  was 
ready  for  me  and  he  said  as  soon  as  I  could  get 
replaced,  I  believe,  at  Black  Rock.  "Well,"  I  said, 
"how  about  Mac  being  a  replacement  for  mef 
Well,  he  seemed  to  think  that  was  all  right  and  he 
asked  Mac  how  he  was  set  up  with  the  union  and 


National  Labor  Relations  Board  139 

(Testimony  of  Jack  Sharp.) 

Mac  told  him  he  was  still  a  member  of  the  Team- 
sters Union  and  Bert  told  him  to  get  [89]  his 
card  at  the  union  in  Fresno,  get  transferred— or  I 
don't  know  what  they  call  it— a  traveler's  card,  he 
might  have  mentioned  that,  they  do  leave  their 
mother  local  on  a  traveler's  card  sometimes;  but 
anyway,  to  make  himself  right  with  the  union  in 
Fresno. 

Q.     Did  he  or  did  he  not  tell  him  to  report  to 
work? 

A.     I  don't  recall  that.  But  he  did  tell  him  to 
get  his  card  in  order. 

Q.     Do  you  know  whether  or  not  he  made  any 
statement  with  regard  to  registering?  A.    No. 

Q.  Were  you  at  Black  Rock  project  when  Mr. 
Tuttlecameup  to  see  Mr.  Atkins?  A.     I  was. 

Q.  Where  were  you  at  that  thne,  in  relation  to 
Mr.  Atkms  and  Mr.  Tuttle? 

A.  Well,  I  was  back  in  the  main  room  at  the 
warehouse;  and  Mac  knew  John  Atkins  before  and 
he  went  into  the  office  where  John  was  working- 
that  IS  a  little  office  up  in  the  corner  of  the  main 
warehouse-and  I  was  on  the  warehouse  floor. 

Q.  Do  you  know  whether  or  not  Mr  Tuttle 
went  directly  into  the  office  when  he  came  to  the 
warehouse? 

A.  No,  he  did  not.  He  came  through  the  main 
warehouse. 

Q-     Was  that  where  you  were? 
A.     That  is  where  I  was.  [90] 
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Q.    What  happened  after  Mr.  Tuttle  got  there, 
as   best   you   can   recall'? 

A  Well,  I  told  him  he  would  have  to  go  in  and 
see  John.  I  believe  at  that  time,  I  understood- 
that  was  the  following  Monday,  I  guess,  after  I 
had  seen  Bert  down  in  Fresno-they  had  hired  a 
man  to  replace  me;  but  he  wouldn't  be  there  for 
maybe  a  week. 

Q  Did  you  have  any  discussion  with  Mr.  At- 
kins concerning  Mr.  Tuttle  before  the  time  Mr. 
Tuttle  arrived  at  the  project?  A.    I  did. 

Q.  What  was  that  conversation  between  you  and 
Mr.  Atkins,  as  best  you  can  recall? 

A.  Well,  it  was  nothing  out  of  the  ordinary,  I 
don't  think.  I  just  told  him  that  at  the  conversation 
Bert  and  Mac  and  me  had  down  at  the  Fresno 
Hotel.  And  he  informed  me  at  that  time  that  there 
was  another  man  hired  to  take  my  place. 

Q.    When  were  you  transferred  to  Wishon,  ef- 
fective when? 

A.     The  following  weekend  after  the  27th,  the 
first  weekend  in  March. 

Q.    Did  you  work  at  Black  Rock  project  after 
that  time?  A.    No,  sir. 

Q.    You  are  a  personal  acquaintance  of  Mr.  Tut- 
tle's  are  you?  A.    Yes. 

Q.    How  long  have  you  known  Mr.  Tuttle? 

A.     Since  1953.  [91] 

Mr.  Yeates:     I  have  nothuig  more. 
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Cross  Examination 

Q.  (By  Mr.  Smith)  :  Mr.  Sharp,  you  have  been 
acquainted  for  sometime  with  Bert  Perkins,  is  that 
correct  ? 

A.  I  think  I  met  Bert  Perkins  for  the  first 
time  in  1952. 

Q.     In  1952?  A.     Yes. 

Q.  But  you  have  worked  at  various  times  on 
projects  in  which  he  has  been  superintendent,  proj- 
ect manager?  A.     Yes. 

Q.     Specifically  at  Beardsley?  A.     Yes. 

Q.  He  was  general  superintendent  at  Beardsley, 
is  that  correct?  A.     Yes. 

Q.     You    didn't    work    directly    for    him,    you 
worked  under  the  master  mechanic,  is  that  correct "? 
A.    Yes. 

Q.  Even  when  you  were  for  a  short  time  ware- 
house manager? 

A.     I  still  had  a  master  mechanic  for  a  superior. 

Q.  As  your  superior.  And  then  you  served  as 
warehouse  manager  only  a  short  time  there,  is  that 
correct?  A.     I  don't  think  it  was  long. 

Q.     lou  never  were  warehouse  manager? 

A.     Oh,  yes.  A  short  while.  [92] 

Q.  Mr.  Sharp,  what  was  your  understanding  of 
Mr.  Perkins'  position  with  respect  to  the  construc- 
tion on  Kings  River? 

A.     I  don't  follow  you. 

Q.     What  position  does  Mr.  Perkins,  or  did  Mr. 
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Perkins,  have  with  respect  to  construction  in  that 

area?  A.    He  was  project  manager. 

Q.    Project  manager  of  what  project? 

A.    Morrison,  Walsh  &  Perini. 

Q.    What  were  they  constructing  at  that  time? 

A.    Wishon  Dam. 

Q.  When  you  worked  for  Kings  River  Construc- 
tors who  were  you  working  for?  Who  was  your 
project  manager? 

A.    My   project   manager,   I  believe,   was   Jack 

Delay. 

Q.  Jack  DeLay.  And  at  that  time,  of  course, 
your  warehouse  manager  was  John  Atkins? 

A.    Right. 

Q.  Was  there  any  connection  in  your  mind  be- 
tween Kings  River  Constructors  and  Morrison- 
Walsh-Perini?  A.    Well,  yes. 

Q.     In  what  way?  A.    Well 

Q.    If  you  know. 

A.  They  are  more  or  less  sponsored  by  the 
Morrison-Knudsen  Company.  There  was  a  lot  of 
work  exchanged  backwards  and  forwards;  em- 
ployees, more  or  less  the  same.  [93] 

Q.  But  Mr.  Perkins  was  not  project  manager 
at  Black  Rock  and  had  no  authority,  that  you 
knew  of,  with  respect  to  Black  Rock? 

A.    Well,  no;  there  was  another  man  at  Black 

Rock. 

Q.  As  a  matter  of  fact,  the  two  projects  are 
some  distance  apart,  aren't  they? 

A.     That  is  right. 
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Q.    About  how  far  apart,  would  you  say? 

A.     Oh,  I  would  say  they  was  20  miles. 

Q.  Twenty  miles  apart.  You  state  that  you  have 
been  transferred  from  Wishon  to,  when  Wishon  was 
closed  down  for  the  winter,  to  the  Black  Rock 
project,  with  the  understanding  that  you  would  re- 
turn to  Wishon?  A.     That  is  right. 

Q.  Did  you  wait  for  Mr.  Perkins  or  the  Wishon 
management  to  request  you  to  come  back  to  work 
at  Wishon  or  did  you  ask  Mr.  Perkins  on  various 
occasions  ? 

A.  Well,  Mr.  Perkins  was  there,  I  guess  it  must 
have  been  on  the  26th  of  February,  and  asked  John 
Atkms  for  me  to  be  sent  back  up  to  Wishon. 

Q.  He  came  into  the  warehouse  and  talked  with 
Atkins,  is  that  correct?  A.     That  is  correct. 

Q.  And  asked  Mr.  Atkins  to  arrange  for 
your .  A.     Release.  [94] 

Q.     Release?  A.     That  is  correct. 

Q.     So  you  could  go  back  to  work  at  Wishon? 

A.    Yes,  sir. 

Q.  Did  you  ask  at  any  time  for  a  change  of 
employment?  Did  you  ask  to  return  to  Wishon? 

A.  I  don't  believe  I  did.  Or  I  knew  I  couldn't 
return  until  the  season  opened. 

Q.  But  you  were  satisfied  to  stay  at  Black  Rock, 
as  far  as  you  were  concerned? 

A.  Well,  you  have  got  to  work  somewhere.  It 
doesn't  matter  where.  But  I  had  been  with  that 
bunch  at  Wishon  for  a  number  of  years,  I  liked 
to  work  with  them,  I  was  happy  to  go  back.' 
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Q.  Were  you  seeking  work  of  a  different  na- 
ture at  the  time? 

A.  Well,  not  exactly  a  different  nature;  but  it 
turned  out  that  I  had  to  activate  an  Operating  En- 
gineer's card.  I  went  to  work  with  the  Engineers 
for  a  little  more  money. 

Q.    At  Wishon?  A.    At  Wishon. 

Q.  Were  you  actually  transferred  from  Black 
Rock  to  Wishon  or  were  you  terminated  at  Black 
Rock  and  hired  at  Wishon'? 

A.  Well,  now,  that  would  have  to  be  answered 
by  Jim  Wolcott.  He  knows  more  about  that  than 
I  do.  I  know  they  told  me  when  I— the  following 
weekend,  that  I  could  go  on  back  to  Wishon,  there 
would  be  a  place  there  for  me.  [95] 

Q.     Do  you  remember 

A.  (Interrupting):  I  don't  believe  I  went 
through  the  Fresno  office;  I  would  have  to  get 
cleared  bv  the  Operating  Engineers.  And  I  didn't 
even  do  that,  although  I  did  get  ahold  of  one  of 
the  business  agents  and  he  told  me  to  go  on  up 
there  and  go  to  work  the  follo^ving  Monday  morn- 
ing and  he  would  take  care  of  things. 
Q.     That  is,  go  up  to  work  at  Wishon  ? 

A.    Right. 

Q.  And  he  would  take  care  of  your  bemg— this 
is  the  Operating  Engineers'  business  agent,  is  that 
right?  A.     That  is  right. 

Q.  At  the  time  you  went  to  work  at  Wishon 
had  you  been  cleared  through  the  union? 

A.^    Yes,    sir.     When   I   first   went   to  work   at 
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Wishon  I  cleared  through  Local  431,  I  believe  it  is. 
Q.    And  then  again  when  you  left  Wishon  and 
went  to  Black  Rock  were  you  cleared  through  the 
union?  A.    No,  sir. 

Q.  As  a  matter  of  fact,  Mr.  Sharp,  didn't  you 
talk  with  John  Atkins  some  three  to  four  days  be- 
fore this  Monday  in  question— before  Monday,  the 
25th  of  Febniary,  I  believe  the  date  is-didn't' you 
talk  with  John  Atkins  concerning  Mr.  Tuttle? 

A.     No.   I   didn't   talk   with   him   until   after  I 

came  domi  that  [96]  Friday,  after  I  talked  with 

BeTt  Perkms-or  Bert  was  there  in  the  warehouse. 

Q.     That  IS  the  first  you  knew  that  you  would 

be  gomg  to  Wishon 

A.  I  didn't  know  whether  Mac  existed,  even 
then  or  not. 

Q.  And  then  that  Friday  Mr.  Tuttle's  visit  was 
a  surprise  to  you?  A.     That  is  right. 

Q.  And  after  you  talked  to  Bert  Perkins  that 
Saturday  morning,  then  ih^  next  morning  when 
you  went  back  to  work  up  at  the  warehouse 

A.     Right. 

Q.  You  talked  with  Atkins  about  Mr  Tuttle 
taking  your  place?  A.     Yes,  sir. 

Mr.  Yeates:     Are  you  through,  Mr.  Smith? 
Mr.  Smith:    Yes. 

Redirect  Examination 

Q.  (By  Mr.  Yeates)  :  You  stated  on  cross  exam- 
ination that  other  employees  had  been  transferred 
from  ^Aishon  to  Black  Rock.  Was  that  other  em- 
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ployees  that  were  employed  at  Wishon  that  were 

transferred  from  there  to  Black  Rock  project? 

A.  Well,  yes,  they  were,  some.  Well,  I  couldn't 
say  they  were  transferred,  but  they  were  working 
there,  the  boys  that  I  had  worked  with  throughout 
the  summer,  when  I  went  down  to  [97]  Black 
Rock  they  were  working  down  at  Black  Rock. 

Q.  On  the  matter  of  your  going  back  to  Wishon, 
had  they  told  you  that  they  were  discharging  you 
and  rehiring  you  for  that  job  or  did  they  tell  you 
they  were  transferring  you  to  Wishon? 

A.     That  I  couldn't  answer  without 

Q.    You  don't  know? 

A.     They  told  me  I  would  have  to  get  my  Engi- 
neer's card  in  order. 

Q.    Who    told    you    you    were    going    back    to 
Wishon?  A.    Bert  Perkins. 

Mr.  Yeates:    That  is  all. 
Trial  Examiner:    Anything  further? 
Mr.  Smith:    Nothing  further  here. 
Mr.  Yeates:    Mr.  Sharp  would  like  to  be  excused 
from  the  hearmg  room,  Mr.  Examiner. 

Trial  Examiner:     Will  you  desire  this  witness 
again,  Mr.  Smith? 

Mr.  Smith:     I  don't  think  so,  Mr.  Examiner. 
Trial  Examiner:    You  are  excused,  sir. 

(Witness  excused.) 
Mr.  Yeates:    Mr.  Maples,  please. 
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LEON  MAPLES 

a  witness  called  bj  and  on  behalf  of  the  General 
Counsel,  being  fet  duly  sworn,  was  examined  and 
testified  as  follows:   [98] 

Direct  Examination 

Q.     (By   Mr.   Yeates) :      State   your   full   name 
please.  A.     Leon  Maples. 

Q.     Where  is  your  residence? 
A.     1323  Harvard,  Fresno. 
Q.    What  is  your  present  employment? 
A.    Modern  Electric. 

Q.     That  is  by  a  company  not  concerned  in  this 
matter  ? 

A.     ]^o,  sir— or  yes,  sir,  that  is  right. 
Q.     Were  you  employed  at  the  Black  Rock  proj- 
ect for  Kings  River  Constructors? 
A.    Yes,  sir. 

Q.     What  was  the  date  of  your  employment^ 
A.     From  near  the  end  of  the  year  of  '56  until 
April  the  12th,  1957. 

Q.    Who  hired  you  for  that  job? 
A.    Mr.  Atkins. 

Q.     Mr.  Atkins,  at  the  Black  Rock  project? 
A.     Yes,  sir. 

Q.  What  was  your  duty  at  the  Black  Rock  proj- 
ect   your  job  there?  A.     Warehouseman. 

Q.     Who  did  you  work  under? 

A.     Mr.  Atkins. 

Q.  Were  you  present  at  the  warehouse  on  the 
date  m  February  when  Mr.  Tuttle  came  to  the 
project?   [99]  A.     Yes,  sir 
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Q     The  first  time?  A.    Yes,  sir. 

Q.    Will  you  tell  the  Trial  Examiner  what  you 

recall  of  that  incident '? 

A.    Well,  I  didn't  know  Mr.  Tuttle,  but  Jack 

introduced  me  to  him. 
Q.     That  is  Jack  Sharp? 

A  Yes,  sir.  Jack  Sharp,  Mr.  Sharp,  introduced 
me  to  him.  And  I  don't  remember  it,  but  we  must 
have  talked  a  few  minutes.  And  Jack  Sharp  knew 
that  he  was  leaving  Black  Rock  and  he  recom- 
mended Mr.  Tuttle  to  Mr.  Atkins.  I  think  his  words 
were  that  Mr.  Tuttle  was  a  good  warehouseman 
and  would  be  a  good  replacement  for  him. 

Q:     Mr.  Sharp  made  that  statement  to  Mr.  At- 
kins? A.    I  believe  so. 

Q.    Were  you  present  when  that  statement  was 
made?  A.    Yes,  sir. 

Q.    When  was  that  in  relation  to  the  time  that 
Mr.  Tuttle  appeared  at  the  job? 

A.    Well,  that  was  the  first  time  Mr.  Tuttle  ap- 
peared at  the  job. 

Q.    Right  at  that  time,  when  he  came? 

A      Y'es    sir. 

q'.  Where  did  Mr.  Tuttle  go  at  that  time?  [100] 
A.  Well,  as  I  recall,  Mr.  Tuttle  and  Mr.  Atkins 
stepped  off  into  another  part  of  the  warehouse, 
either  the  office  or  the  dock-I  was  on  the  mam 
area  of  the  warehouse  floor  — they  stepped  into 
either  the  office  or  out  on  the  dock,  I  can't  remem- 
ber which,  and  carried  on  a  private  conversation 
that  I  didn't  hear. 
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Q.  Did  you  see  where  Mr.  Tuttle  went  after  he 
left  the  warehouse? 

A.     I  don't  seem  to  be  able  to  remember  it. 

Q.  What  other  employees  did  yon  have  work- 
ing with  you  as  warehousemen  at  the  time  this 
date?  ' 

A.  There  was  a  little  fellow  by  the  name  of 
Weatherman  who  was  working  graveyard-you  are 
speakmg  around  the  last  of  February? 

Q.     Yes,  at  the  time  Mr.  Tuttle  came  in. 

A.  Well,  Jack  was,  Mr.  Sharp  was  on  day  shift 
and  I  was  on  swing  and  this  Weatherman  was  on 
graveyard.  I  believe  that's  the  way  it  was. 

Q.  Were  you  working  at  the  warehouse  on  the 
day  m  March  when  Mr.  Tuttle  came  to  the  ware- 
house? A.    Yes,  sir. 

Q.     Do  you  recall  what  date  that  was? 
A.     Well,  it  seemed  to  me  like  it  was  around  the 
middle  of  March,  right  close  to  i}i^^  15th,  somewhere 
m  there,  14th,  something  in  that  vicinity.  [101] 

Q.     And   did   Mr.   Tuttle   and   Mr.   Atkins  have 
any  conversation  at  that  time  that  vou  know  of? 
A.     Well,  yes. 

Q.     Were  you  present  in  the  warehouse  on  that 
date  when  Mr.  Tuttle  came  in? 

A.  Yes.  Yes,  I  was.  He  came  up  that  time  with 
a  fellow  by  the  name  of  "Irish"— Ben  Tracy  is  his 
name.  Let's  see,  now.  Yes,  he  asked  Mr.  Atkins 
what  happened  that  he  didn't  get  the  job  there  at 
iilack  Rock.  And  John,  or  rather  Mr.  Atkins,  said 
that  he  put  m  a  requisition  by  name  for  Mr.  Tut- 
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tie  and  the  responding  answer  was  that  Mr.  Tuttle 

was  not  available. 

Q.  Now,  Mr.  Atkins  made  that  statement  to— 
to  whom  did  he  make  that  statement? 

A  To  Mr.  Tuttle.  I  was  standing  right  nearby, 
within  a  couple  of  feet,  and  overheard  the  state- 
ment, the  conversation. 

Q.  Was  there  any  other  conversation  that  you 
recall  of  by  Mr.  Atkins  to  Mr.  Tuttle  at  that  time 
regarding  that  30b? 

A.  Well,  at  that  time  the  job  had  been  filled 
by  this  Myers,  if  I  remember  correctly. 

Q.    Well,  now,  are  you  speaking  about  the  March 

time  Mr.  Tuttle  was  there  or A.    Yes. 

Q.     (Continuing):     Or  the  February  time? 
A.    Yes,  sir.  [102] 

Q.    Mr.  Myers  was  working  with  you  the  sec- 
ond time  when  Mr.  Tuttle  came? 
A.    I  believe  so. 
Q.    How  long  did  Mr.  Myers  continue  to  work 

there? 

A.    He  only  worked  there  two  weeks. 

q'.     After  the  time  he  arrived  there  he  worked 

two  weeks? 

A.     Something  in  that  vicinity,  yes. 

Q.  And  the  conversation  that  you  spoke  of  be- 
tween Mr,  Tuttle  and  Mr.  Atkins,  that  was  in  the 
warehouse  ? 

A.  I  kind  of  think  it  was  in  the  warehouse 
office.  Of  course,  this  is  only  a  distance  of  15  to  20 
feet.  I  mean  the  office  and  the  warehouse  are  just 
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a  door  between  the  two  of  them,  is  the  only  dif- 
ference. 

Q.     Do  you   recall   what  statements  Mr.   Tuttle 
made  at  that  time,  if  any? 

A.     Well,  he  told  us  that  he  had  had  a  disagree- 
ment with  Mr.  Fudge  and  he  felt  sure  that  Mr 
Fudge  was  responsible  for  him  not  being  able  to 
obtain  a  clearance. 

Q.  Was  this  statements  to  you  and  to  Mr  At- 
kms?  A.     Yes,  sir. 

Q.  And  then  the  statement  by  Mr.  Atkins,  again, 
was  what? 

A.  "Well,"  he  said,  "I  put  in  a  requisition  for 
you,  that  IS  all  I  can  do.  I  am  not  the  labor  co- 
ordmator  and  I  have  no  responsibility  over  what 
happens  in  town." 

Q.  Was  there  any  replacement  hired  for  Mr. 
Myers  that  you  know  of?  [103] 

A.  Well,  yes.  Mr.  Ryan  was  hired  when  Myers 
left. 

Q.  Do  you  know  approximately  when  it  was  that 
Mr.  Kyan  came  to  work? 

A.  Well,  it  had  to  be  aroimd  the  15th  of  March 
m  that  area.  ' 

Q.     You  don't  know  the  exact  date^ 
A.     Oh,  no. 

Q.  What  were  the  circumstances  of  your  leaving 
the  Black  Rock  project? 

A.  Well,  I  was  getting  married  and  by  working 
as  an  hourly  personnel  there,  there  was  no  such 
thing  as  a  vacation  or  taking  a  few  days  off,  so  it 
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was  a  choice  of  quitting  or  not  having  those  days 

off.  .  . 

Q.    Had  you  given  them  notice  of  your  impend- 
ing termination?  ^ 

A.    I  am  sure  I  gave  them  at  least  two  months 

notice. 

Q.    Before  you  left?  A.    Yes,  sir. 

Q.  Your  termination  was  as  a  result  of  your 
own  choice,  then?  A.    Yes. 

Q.  At  any  time  after  this  did  you  ever  have 
any  conversation  with  Mr.  Fudge  concerning  Mr. 

Tuttle? 

A.     Oh,  Mr.  Fudge  came  up  to  the  warehouse 

one  day. 

Q.    When  was  that?  A.    I  don't  know. 

Q.    How   long   after   the   time   that  Mr.  Tuttle 
had  been  there?  [104] 

A.    After  Mr.  Tuttle  had  been  there,  probably 
a  week  or  maybe  10  days. 

Trial  Examiner:    Was  that  after  the  first  time 
Mr.  Tuttle  had  been  there? 

The  Witness:    The  second  time  after  Mr.  Tuttle 
had  been  there. 

Q.     (By  Mr.  Yeates)  :    March ? 

A.    Yes,    probably    around   the    7th    or    8th    of 

March;  right  in  the  first  15  days  of  Marcli  there. 

Q.    You  state  it  was  after  the  second  time  Mr. 

Tuttle  had  been  there,  about  a  week  after  that  that 

Mr.  Fudge  came  to  the  property?  A.    Yes. 

Q.     Tell  the  Trial  Examiner  what,  if  any,  con- 
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versation  you  had  with  him  at  that  time  concerning: 
Mr.  Tuttle. 

A.  Well,  I  asked  Mr.  Fudge  why  we  didn't  get 
Mr.  Tuttle  up  there  as  a  warehouseman  and  Mr. 
Fudge  said,  "Well,  that  boy  is  too  yoimg  to  be 
telling  me  how  to  run  my  union."  I  believe  that  is 
what  he  said,  or  the  implication. 

Q.     What  was  your  reason  for  asking  Mr.  Fudge 

this  question?  A.     Well,  I  was 

Mr.  Smith:     Just  a  minute.  Aren't  we  going  a 
little  far  afield? 

Mr.  Yeates:    Are  you  objecting? 
_  Mr.  Smith:     I  object  to  this.  I  think  it  is  out- 
side the  realm  of  the [105] 

Trial  Examiner:     All  right,  do  you  object? 
Mr.  Smith:    Yes. 

Trial  Examiner:     Sustained.   We  won't  go  into 
his  reasons.  We  mil  take  anything  he  said,  though 
to  Mr.  Fudge. 

Mr.  Yeates:    All  right. 

Q.  (By  Mr.  Yeates)  :  Can  you  recall  the  ques- 
tion you  asked  Mr.  Fudge  at  that  time  concerning 
Mr.  Tuttle? 

A.  I  believe  the  only  question  I  asked  Mr. 
Fudge  was  the  one  that  I  just  gave  you  a  minute 
ago. 

Q.     That  was  the  only  one?  A.     Yes   sir. 

Q.  All  right.  And  did  Mr.  Fudge  make  any 
reply  then  other  than  that  which  you  have  already 
given  to  us? 

A.     Not  on  this  subject  that  is  involved. 
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Q.  Were  you  ever  informed  from  the  company 
that  there  was  to  be  an  elimination  of  a  shift  at 
the  Black  Rock  project? 

A  Oh,  I  quit  on  the  12th  and  the  13th  the 
elimination  of  two  men  or  two  shifts,  which  would 
be  the  swing  and  the  graveyard,  was  to  develop- 
well,  I  think  we  found  out  about  it  maybe  Thurs- 
day'or  Friday.  It  wasn't  enough  notice  that  you 
could  say  it  was  a  notice. 

Q.    When  was  this  notice  in  relation  to  the  date 
you  terminated'? 

A.    It  was  the  day  after  I  terminated. 

Q.     The  day  after  you  terminated?  [106] 

A.     Yes,  sir. 

Q.  Had  there  been  any  prior  knowledge  or  in- 
formation to  that  regard  that  you  know  of,  of  a 
shift  elimination? 

A.    No,  sir.  No,  sir. 

Mr.  Yeates:    That  is  all. 

Cross  Examination 

Q'.  (By  Mr.  Smith) :  Mr.  Maples,  at  the  time 
Mr.  Tuttle  first  came  to  the  Black  Rock  project, 
it  was  in  the  latter  part  of  February,  we  have  es- 
tablished, I  believe,  on  Monday,  February  the  25th; 
what  time  in  the  afternoon,  or  morning,  was  that, 
as  you  recall? 

A.  Well,  I  was  trying  to  figure  out  awhile  ago 
what  I  was  doing  in  the  warehouse  at  that  time, 
and  I  believe  it  was  around  3  o'clock.  I  generally 
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showed  up  early  to  relieve  Mr.   Sharp.  I  was  on 
swmg  shift,  which  changed  at  4  o'clock. 
Q.     At  4  o'clock? 

A.  Yes.  So  I  would  just  guess  and  say  that  it 
was  about  3  o'clock. 

Q.  At  that  time  you  were  not  working  at  the 
warehouse  ?  A.    No. 

Q.  You  were  just  standing  there,  is  that  cor- 
rect? A.    More  or  less,  yes,  sir. 

Q.  And,  as  you  recall,  Mr.  Tuttle  came  first  to 
see  Mr.  Sharp?  A.    Yes. 

Q.     Did  you  see  him  come  into  the  building? 
A.     Yes,  I  believe  I  did.   [107] 

Q.  And  then  did  he  go  directly  to  Mr.  Sharp? 
Do  you  recall? 

A.  It's  kind  of  a  difficult  question,  it  is  kind 
of  difficult  to  answer  that  question.  There  at  the 
warehouse  there's  a  counter  separating  the  dock 
or  the  entrance  of  the  warehouse  from  the  interior 
of  the  warehouse  and,  unless  I  am  mistaken.  Jack 
and  I  were  standing  at  the  coimter  of  the  ware- 
house, and  I  believe  Mr.  Tuttle  walked  up  to  the 
counter  from  the  outside  of  the  dock. 

Q.     And  Mr.  Sharp  introduced  you  to  Mr    Tut- 
tue?  A.     Yes,  sir. 

Q.     Where  was  Mr.  Atkins  at  this  time? 
A.     Well,   I  believe  he  was  in  the  office.   That 
would  be  to  the  north,  say,  20  or  30  feet. 
Q.     Did  Mr.  Atkins  come  out  to  meet  Mr.  Tuttle? 
A.     I  think  so. 
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Q.     Or  did  Mr.  Sharp  go  in  to  Mr.  Atkuis'  of- 
fice and  ask  him  to  come  ouf? 

A.  Ho;  I  think  that  Mr.  Atkins  came  out  into 
the  interior  of  the  warehouse. 

Q  I  see.  And  then  I  believe  you  stated  that 
Mr.*  Atkins  and  Mr.  Tuttle  went  off  to  the  corner 
and  had  a  conversation;  is  that  corrects 

A  Mr  Sharp  introduced  Mr.  Tuttle  to  Mr.  At- 
kins', and  the  only  thing  I  heard  in  that  conversa- 
tion was  Jack's  recommendation  of  [108]  Mr.  Tut- 
tle to  Mr.  Atkins. 

Q.     And  that  is  all  you  heard"? 
A.    To  my  memory,  yes. 

Q.     That   is,    Jack    Sharp    recommended    Tuttle 
as  a  replacement  for  him  to  Mr.  Atkins? 

A.    Yes. 

Q.    Did  you  know  at  this  time  that  Jack  Sharp 
was  terminating  at  Black  Rock"?  A.    Yes. 

Q.     And  going  to  Wishon?  A.    Yes. 

Q.    Had  he  mentioned  it  previously  to  you? 
A.    Well,  I  can't  answer  that  question.  My  mem- 
ory is  not  that  good.     Jack,  I  am  sure,  told  me 
about  the  fact  that  he  was  going  to  Wishon  just 
as  soon  as  he  found  it  out. 

Q.    Did  you  see  Mr.  Perkins  the  previous  Sat- 
urday? A.    Me? 
Q.    Yes.  A.    No. 

Q.    You  didn't  see  Mr.  Perkins  come  into  the 
warehouse  and  talk  to  Mr.  Atkins? 
A.    "Well,  I  don't  remember  it. 
Q.     To  your  knowledge,  when  Mr.  Atkms  and 
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Mr.  Sharp  went  off  to  talk,  did  you  have  any  duties 
m  the  warehouse   or  were  you   attending  to   any 
work  at  all  at  that  time?  [109] 
A.     Well,  your  statement  there  was  when  Mr. 

Atkins  and  Mr.  Sharp  went  off.  I  don't  recall - 

Q.     Excuse  me.  Mr.  Atkins  and  Mr.  Tuttle,  when 
they  talked  privately  together. 

A.     Well,  I  don't  know  if  I  had  any  duties  to 
perform  at  that  time  or  not.  But  I  most  likely  felt 
that  it  wasn't  any  of  my  business. 
Q.     I  see. 

A.     So  I  made  myself  scarce. 

Q.     Then,  on  the  8th,  on  or  about  the  first  week 

m  March  or  the  middle  of  March,  that  is  the  only 

other  time  that  you  saw  Mr.  Tuttle,  is  that  correct? 

Mr.  Yeates:     Is  that  up  to  that  time,  you  are 

saying  ? 

Mr.  Smith:    Up  to  that  time. 

Q.     (By  Mr.  Smith) :     Did  you  see  Mr.  Tuttle 
after  you  first  met  him? 

A.     Yes.  Yes.  He  came  back  to  the  warehouse 
there  on  one  occasion. 

Q.     On  one  occasion?  A.     Yes   sir. 

Q.     But  you  didn't  talk  to  him  on  that  occasion? 
A.     Oh,  I  might  have  conversed  with  him  just  a 
short  while. 

Q.     To  say  hello  or  something  of  that  nature^ 
A.     Yes. 

Q.     I  see.  Other  than  that,  other  than  the  first 
tmie,  then,    [110]   you  never  talked  with  Mr.   At- 
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kins  or  with  Mr.  Sharp  regarding  Mr.  Tuttle?  Or 

did  you? 

The  Witness:  Well,  reword  your  question,  please. 
Mr.  Smith:     I  will  ask  the  reporter  to  read  it 

back. 

(Last  question  read.) 

A.  I  don't  remember  talking  with  Mr.  Sharp 
about  Mr.  Tuttle  at  all.  I  remember,  after  Mr. 
Myers  had  come  to  work,  that  I  talked  to  John- 
Mr.  Atkins— and  told  him  that  I  wished  we  had 
been  able  to  get  Tuttle  rather  than  this  Myers. 

Q.    You  didn't  like  Myers? 

A.    I  didn't  like— well,  yes,  that  is  the  statement, 

yes. 

Q.    But  you   didn't  know   Tuttle   really?     You 
didn't  know  whether 

A.    No,  sir.  I  had  no  idea  about  him. 

Q.    What  did  you  have  against  Mr.  Myers? 

A.  This  was  nothing  personal  at  all.  He  just, 
he  was  not  interested  in  his  work,  he  preferred  to 
goof  off  rather  than  do  the  work  that  was  left  out 
for  him  at  night,  which  would  result  in  my  doing 
it  the  next  day. 

Q.    In  other  words,  you  were  working  different 

shifts? 

A.  No,  sir.  He  was  working  the  swing  shift,  I 
was' working  the  daylight  shift,  and  I  would  leave 
work  for  him  to  do  that  afternoon  and  that  night, 
and  the  next  morning  I  would  have  to  come  back 
and  do  it  by  myself,  do  it  myself. 
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Q.  It  wasn't  a  matter  of  personal  clashes  be- 
tween you?  [Ill] 

A.     No,  sir.  Not  at  all. 

Q.  You  stated  that  you  talked  with  Mr.  Fud^e 
about  Mr.  Tuttle.  A.     Yes,  sir. 

Q.  And  just  to  refresh  my  memory,  would  you 
tell  me  again  what  you  said  to  Mr.  Fudge  and 
what  Mr.  Fudge  said  to  you? 

A.  Well,  I  just  asked  Mr.  Fudge  why  we  got— 
why  Mr.  Tuttle  wasn't  sent  up,  and  he  said,  in  a 
jokmg  manner  he  said,  "Well,  this  fellow  is  too 
young  to  tell  me  how  to  run  my  union."  And  that's 
all. 

Q.  You  never  asked  Mr.  Atkins  if  he  had  a  job 
for  Mr.  Tuttle,  did  you?  A.    No,  sir.  No,  sir. 

Q.  Did  you  personally  know  of  any  warehouse 
openmgs  that  were  available  for  Mr.  Tuttle? 

A.     I  knew  there  was  a  warehouse  openins- 

Q.     When? 

A.  When  Jack  Sharp  was  transferred. 

Q'.  When  was  he  transferred? 

A.  Around  the  1st  of  March. 

Q.  Around  the  1st  of  March? 

A.  Yes,  sir. 

Q.     Was  a  man  hired  to  replace  Mr.  Sharp? 
A.     Pardon  ? 

Q.     Was  a  man  hired  to  fill  Mr.  Sharp's  placed 
A.     Somebody  had  to  be  hired  to  replace  him. 
Q.     Didn't  you  have  enough  men  on  duty  at  that 
time  to  fill  all  three  shifts? 
A.    Not  until  this  Myers  was  hired. 
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Q.    When  was  lie  hired'? 

A     Around  the  1st  of  March. 

Q.  To  your  understanding,  did  Mr.  Myers  come 
to  work  before  Mr.  Sharp  leftl 

A.  I  don't  remember.  It  was  either  — no,  he 
didn't.  Or  did  he^  No,  sir. 

Q.  Then,  smce  this  first  day  that  you  met  Mr. 
Tuttle  you  did  not  again  see  Mr.  Tuttle  up  at  the 
Black  Rock  warehouse,  is  that  correct? 

A.     I  beg  your  pardon? 

Q.  After  the  first  day  that  you  met  Mr.  Tuttle 
on  Monday,  the  25th  of  February,  you  did  not  then 
again  see  Mr.  Tuttle  up  at  Black  Rock,  is  that 

correct? 

A.     I   stated  awhile  ago  that  Mr.   Tuttle   came 

up  there. 

Q.     Did  you  see  him?  A.    Yes. 

Q.    When? 

A.     It  was  around  the  15th  of  March. 
Q.     About  what  time? 

A.     I  would  have  to  guess,  but  I  would  say  it 

was  in  the  afternoon,  around  1  or  2  o'clock.  [113] 

Q.    What  were  you  doing  in  the  warehouse  at 

that  time? 

A.     I  was  working  the  day  shift  at  that  time. 

Q.     The  day  shift?  A.    Yes. 

Q.     Mr.  Sharp  was  working  the  day  shift? 

A.    Mr.  Sharp  had  been  transferred  to  Wishon. 

Q.     Already? 

A.    When  Myers  came,  or  a  day  or  two  before 
Myers  came,  Mr.  Sharp  was  transferred  to  Wishon. 
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That  was  around  the  1st  of  March.  Myers  came 
to  work  in  that  vicinity  there. 

Q.  You  hadn't  advised  Mr.  Tuttle  in  the  mean- 
time that  there  might  be  a  job  available  up  there 
when  you  terminated  to  get  married,  had  you? 

A.  Oh,  I  don't  know.  I  think  it  was  common 
knowledge  that  I  was  quitting  then. 

Q.  Had  you  mentioned  to  Mr.  Tuttle  that  there 
may  be  an  opening  when  you  quit? 

A.     I  couldn't  answer  that.  I  don't  know. 

Q.  Did  you  write  a  note  on  an  envelope  and 
send  it  down  to  him? 

A.  You  know,  I  was  thinking  about  that  awhile 
ago.  That  sounds  familiar,  but  I  can't  remember  it. 
If  I  could  see  the  envelope,  I  could  tell  if  it  was 
my  writing. 

Q.  You  could  have  put  it  on  there,  thinking 
that  he  could  come  up  there  and  talk  to  Atkins 
again,  is  that  right,  about  a  job?  [114] 

A.     I  very  likely  may  have. 

Q.  Did  you  recommend  to  Mr.  Atkins  that  Mr. 
Tuttle  be  hired? 

A.  I  didn't  Imow  Mr.  Tuttle.  I  couldn't  recom- 
mend him. 

Q.  Then,  when  Mr.  Tuttle  got  up  there  some- 
tnne  around  the  first  week  of  March,  he  spoke  to 
you  and  then  went  to  see  Mr.  Atkins,  is  that  cor- 
rect? 

A.     I  imagine  that  is  about  it,  yes. 

Q.  You  didn't  overhear  any  of  that  conversa- 
tion? 
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A.  Well,  now,  yes,  I  did.  I  was  in  the  office  at 
the  time,  and  that  is  the  conversation  where  Mr. 
Atkins  told  Tnttle  that  he  had  put  in  a  requisition 
for  him  by  name  at  the  time  that  Jack  was  leav- 
ing and  before  this  Myers  came  up  there. 

Q.  Did  Mr.  Tuttle  tell  Mr.  Atkins  that  he  had 
had  trouble  with  the  union'? 

A.     I  believe  so,  yes.  I  believe  so. 

Q.  What  did  Mr.  Atkins  say  to  any  remark 
like  that?  Do  you  recall? 

A.  Well,  if  there  was  any  remark,  it  was  an 
unimportant  one.  I  mean  I  can't  remember  it,  but 
I  am  sure  that  John  either  changed  the  subject  or 

Q.  In  your  conversation  with  Mr.  Fudge,  that 
was  purely  for  a  personal  interest,  is  that  right? 
A.  Well,  I  don't  know  how  to  answer  that. 
Q*  Well',  let  me  put  it  this  way:  Mr.  Fudge, 
according  to  [115]  your  testimony,  implied  that 
it  was  not  really  much  of  your  business,  isn't  that 
right?  A.     More  or  less,  yes. 

Q.  Why  did  you  consider  it  your  business? 
A.  Well,  look.  He  was  my  business  agent  and 
I  felt  like  I  ought  to  carry  on  a  conversation  with 
him,  and  I  guess  I  am  kind  of  popular  for  open- 
ing my  mouth  at  the  wrong  tune,  and  that  was 
one  of  those  times.  And  just  as  soon  as  Mr.  Fudge 
said  what  he  did,  well,  I  figured  well,  now  is  a 
good  time  for  me  to  shut  up.  I  mean,  it  was  a 
little  late,  but  I  did  shut  up  then. 

Q.    Well,  you  admit  that  you  were  not  repre- 
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senting  Kings  River  Constructors  or  any  job  man- 
agement in  asking  Mr.  Fudge  anything  about  Mr. 
Tuttle,  is  that  correct? 
A.     Very  much  so. 
Mr.  Smith:    I  have  nothing  further. 
Trial   Examiner:     You   have   testified  that  you 
overheard  Mr.  Atkins  say  to  Mr.   Tuttle  that  he 
had  made  a  requisition  for  him? 
The  Witness:    Yes,  sir. 

Trial  Examiner:    That  he  had  sent  in  his  name^ 
The  Witness:    Yes,  sir. 

Trial  Examiner:  Did  he  state  to  whom  he  had 
made  the  requisition,  to  whom  he  had  sent  the 
name?  Did  he  mention  "union,"  himself?   [116] 

The  Witness:  No,  sir.  He  never  mentioned  the 
word  Junion"  to  my  knowledge,  to  my  memory.  He 
said,  "I  made  a  requisition  for  you  by  name."  But 
I  don't  recall  him  saying  that  he  made  ih^  requisi- 
tion to  the  union  at  all.  And  I  am  inclined  to  say 
that  he  didn't  say  that. 

Redirect  Examination 

Q.  (By  Mr.  Yeates)  :  Did  he  identify  any  names 
other  than 

A.  Well,  it  is-Mr.  Atkins  did  have  a  phone  in 
the  warehouse  with  which  to  call  to  to.vn,  and  it 
wasn't  possible  for  him  to  call 

Q.     Well,  I  know.  The  question  I  asked  vou  is 
this:   At   the   time   he   mentioned,   in   conversation 
you   overheard,   when   he   was   mentioning   to   Mr 
iuttle  a  requisition  by  name,  I  believe  your  state- 
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ment  was  that  he  wasn't  available,  did  he  make 
any  statement  of  any  names,  name  any  names  other 
than  Mr.  Tuttle's  name? 

A.  He  said,  "I  put  in  a  requisition  for  you  by 
name  and  Mr.  Wolcott  said  you  weren't  available" 
—I  think  that's  right. 

Q.     Were  there  any  other  names  mentioned'? 

A.     Not  that  I   remember. 

Mr.  Yeates:    Nothing  further. 

Kecross  Examination 
Q.     (By  Mr.  Smith) :    You  are  not  firmly  sure 
of  any  of  the  content  of  these  conversations,  are 

A  This  has  been  a  year  and,  at  best,  1  dont 
have  a  good  memoiy.  [117]  And  this  was  all  at 
the  time  just  trivial  conversation  that  I  would  for- 
o-et  tomorrow.  So  I  couldn't  be  sure  of  what  ex- 
actly was  said  at  all.  But,  to  the  best  of  my  knowl- 
edge and  memory,  what  I  have  told  you  is  true. 

Q.    You  are  familiar  with  your  hiring  procedure 
at  Black  Rock,  aren't  you,  somewhat? 

A.    No,  I  wouldn't  say  I  am. 

Mr.  Smith:    That  is  all. 

Further  Redirect  Examination 
Q.     (By  Mr.  Yeates) :    Do  you  recall  whether  or 
not  there  were  any  conversations  between  Mr.  Tut- 
tle  and  Mr.  Atkins  concerning  Mr.  Tuttle's  trouble 

with  Mr.  Fudge? 

A.    Well,  I  don't  know  if  I  overheard  the  con- 
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versation  or  if  Mr.  Atkins  told  me  about  it  or  if 
Tuttle  told  me  and  then  I  told  Atkins,  but  we  got 
m  on  the,  we  were  more  or  less  informed  that  he 
had  had  a  disagreement  with  Mr.  Fudge. 

Q.  Bo  you  know  whether  that  was  said  by  Mr. 
Tuttle  to  Mr.  Atkins  or  by  Mr.  Atkins  to  you?  Do 
you   know? 

A.  I  am  sort  of  inclined  to  think  that  Mr.  Tut- 
tle told  me 

Q.     I  don't  want  what  you  are  inclined  to  think. 
Do  you  know? 
A.     Well,  I  don't  know. 
Mr.  Yeates:     Nothing  further. 
Trial  Examiner:    You  are  excused,  sir. 
(Witness  excused.)  [118] 

Trial  Examiner:  We  wiU  take  a  10-minute  recess. 

(Short  recess.) 
Trial  Examiner:     Are  you  ready  to  proceed? 
Mr.  Yeates:    General  Counsel  is  ready. 
Mr.  Smith:    Respondent  is  ready. 
Mr.  Yeates:    At  this  time  General  Counsel  rests. 

Trial  Examiner:  What  is  the  Respondent's 
pleasure  ? 

Mr.  Smith:  At  this  time  Respondent  wishes  to 
make  the  usual  motion  that  the  complaint  be  dis- 
missed. 

Trial  Examiner:  I  think  I  would  not  want  to 
grant  your  motion  without  having  studied  the  tran- 
script, what  has  been  said  thus  far.  Do  you  want 
to  argue  the  motion?  Is  it  your  contention  here 
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that  the  General  Counsel  has  not  made  a  prima 

facie  case*? 

Mr.  Smith:     It  is  our  contention  that  the  only 
evidence  in  the  record  that  Mr.  Tuttle  was  denied 
employment  by  Kings  Eiver  Constructors  because 
the  union  refused  to  clear  Mr.  Tuttle  is  some  testi- 
mony to  the  effect  that  Mr.  Bert  Perkins,  project 
manager  of  Morrison,  Walsh  and  Perini,  a  neigh- 
boring contractor,  suggested  to  Mr.  Tuttle  that  he 
apply  at  Black  Rock  warehouse   for   employment 
and  that  he  clear  with  the  union.  At  no  point  has 
the  General  Counsel  established  that  the  union  did, 
in  fact,  refuse  to  clear  Mr.  Tuttle  and,  as  a  matter 
of  fact,  at  no  point  has  it  been  established  that 
Kings  River  Constructors  had  requested  the  union 
to  clear  Mr.  Tuttle.   [119]  Nor  has  it  been  estab- 
lished that  there  was,  in  fact,  an  opening  in  the 
warehouse  for  which  a  warehouseman  was  needed. 
It  is  the  contention  of  the  Respondent  that  at  no 
time  did  it  offer  a  position  to  Mr.  Tuttle  nor  did 
it  at  any  time  have  a  position  for  which  Mr.  Tuttle 
could  have  been  employed. 

Trial  Examiner:  Do  you  want  to  be  heard,  Mr. 
Yeates'?  I  take  it,  first,  you  would  have  to  present 
proof  that  there  was  a  job  opening  to  which  Mr. 
Tuttle  would  have  been  appointed,  except  that  the 
union  refused  him  clearance;  you  would  have  to 
prove  that  to  have  a  case,  wouldn't  you? 

Mr.  Yeates:  Well,  General  Counsel  doesn't  say 
that  they  absolutely  have  to  show  that  there  was 
a  job  opened.  If  employer's  requirement  of  clear- 
ance by  the  union  would  have  necessitated  him  get- 
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ting  the  clearance,  then,  under  your   Swinnerton- 
Walburg    and    your    Utah    Construction    theories 
which   are   still   observed   by   the  Board,    there   is 
where  your  discrimination  starts. 

Trial  Examiner:  Well,  do  you  mean— yes,  I  re- 
call the  S^vinnerton-Walburg  case-you  mean  the 
applicant  goes  to  the  company  and  the  company 
says,  "You  can  only  be  employed  if  you  get  cleared 
through  the  union"? 

Mr.  Yeates:  If  they  require  the  clearance  as  a 
condition  of  employment. 

Trial  Examiner:    You  would  have  to  show  noth- 
ing further  under  Swinnerton-Walburg? 
Mr.  Yeates:    That  is  right.  [120] 
Trial  Examiner:    I  think  that  is  correct.  Whose 
testimony  do  you  claim  established  that  fact? 

Mr.   Yeates:     I   claim   that   Mr.   Perkins'   testi- 
mony, inasmuch  as  there  had  been 

Mr.  Smith:  Mr.  Perkins  has  not  testified. 
Mr.  Yeates:  I  meant,  rather,  the  testimony  of 
Mr.  Sharp  and  Mr.  Tuttle's  statements  by  Mr.  Per- 
kins and  ihQ  statements  made  by  Mr.  "^Atkins  to 
them  showed  that  the  clearance  was  a  condition 
for  employment. 

Trial  Examiner:  Well,  I  think  Mr.  Tuttle  testi- 
fied to  the  fact  that  Mr.  Perkins  said  that  he  should 
clear  with  the  union. 

Mr.  Yeates:     That  is  right. 

Trial  Examiner:  I  don't  know  that  he  testified 
that  Mr.  Perkins  says  you  can  only  be  employed 
It  you  clear  through  the  union,  Mi^  Yeates  If  I 
credit  Mr.  Tuttle's  testimony  in  toto,  there  is  some 
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testimony  to  the  effect  that  Mr.  Perkins  did  cer- 
tainly suggest • 

Mr.  Yeates:  He  said,  "Oo  get  cleared  with  the 
union  and  then  report  to  work." 

Trial  Examiner:  Something  to  that  effect.  I  be- 
lieve the  company  claims  that  Mr.  Perkins  was 
not  at  that  time  acting  in  a  representative  capacity. 
What  would  you  have  to  say  to  that? 

Mr.  Yeates:     Well,  Mr.  Perkins  has  identified 
himself  [121]  with  the  work  up  there,  on  the  trans- 
fer of  Sharp.  But  the  main  position  is  the  state- 
ment of  Mr.  Atkins  that  he  requisitioned  this  em- 
ployee and  because  of  the  failure  of  Mr.  Fudge  to 
clear  him  he  could  not  work  at  that  project. 
Trial  Examiner:    Who  testified  to  that? 
Mr.  Yeates:    Mr.  Tuttle.  And  Mr.  Maples  testi- 
fied to  it,  in  part. 

Trial  Examiner:    Well,  you  remember,  I  asked 
the  last  witness  some  pretty  pointed  questions  on 
that   requisition   statement   of   Atkins   and    all    he 
could  come  up  with  there  was  that  the  name  men- 
tioned was  Wolcott.  But  I  don't  think  he  contrib- 
uted a  great  deal  to  the  General  Counsel's  case  on 
that  point.  I  am  not  too  clear  on  what  Mr.  Tuttle 
testified  to  on  that  point.  But  possibly  Mr.  Tuttle's 
testimony  credited  with  respect  to   Atkins'   state- 
ment may  be  sufficient  from  your  point  of  view. 
Mr.  Yeates:    Yes. 

Trial  Examiner:  Well,  I  just  have  to  read  the 
transcript.  I  can't  grant  your  motion  at  this  time. 
I  can  reserve  ruling,  now,  for  purposes  of  going 
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ahead,   the   same   as   if  I   denied  it  at  this  time, 
without  prejudice  of  course. 

Mr.  Smith:  I  would  like  to  make  one  more 
cross-argument  here.  We  feel  that  to  have  the  ap- 
plication of  the  law  of  the  eases  cited  hj  counsel  for 
the  General  Counsel,  it  would  have  to  be  established 
that  it  was  the  general  or  usual  practice  [122]  for 
the  employer  to  demand  clearance  from  the  union 
prior  to  employment  of  an  individual  and  that  in  the 
event  clearance  was  refused  the  individual  would 
not  be  employed. 

Trial  Examiner:  That  was  pretty  well  estab- 
lished in  Swinnerton-Walburg.  I  recall  the  case 
because  I  heard  the  case.  That  is  my  recollection 
of  what  was  established  in  that  case. 

Mr.  Smith:  The  fact  in  this  case,  which  I  think 
the  General  Counsel  is  aware  of  through  their  in- 
vestigation, is  that  the  imion  did  not  at  any  time 
refuse  to  clear  Mr.  Tuttle,  because  the  union,  in 
accordance  with  the  well  accepted  and  established 
practice  of  the  company,  was  not  requested  to  clear 
Mr.  Tuttle. 

Trial  Examiner:  You  mean  was  not  requested 
by  the  company  to  clear  Mr.  Tuttle? 

Mr.  Smith:  By  the  company  or  any  authorized 
representative  of  the  company  through  which  the 
iinion  knew  that  they  were  to  deal.  I  think  that 
General  Counsel  has  the  unsupported  statement  of 
opmion  of  the  charging  party  as  to  why  he  did 
not  get  a  job  at  the  Black  Rock  project  shortly 
after  he  applied  for  the  same  with  Mr.   Perkins 
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and  with  Mr.  Atkins.  But  I  might  point  out  that 
there  has  been  nothing  to  show  here  and,  as  a  mat- 
ter of  fact,  the  facts  will  prove  to  the  contrary, 
that  Mr  Tuttle  would  even  have  knowledge  of  the 
hiring  process  in  that  respect  and  would  even  know 
whether  or  not  the  company  had  requested  them 
until  the  company  told  Mr.  Tuttle  [123]  that  they 
had  hired  him  for  that  position  and  that  they  had 
requested  his  clearance  by  the  union,  if  m  fact  the 
company  would  even  request  clearance  m  his  case. 
Mr.  Yeates:    The  testimony,  I  believe,  will  show 
that  Mr.  Tuttle  gave  the  statement  given  to  him 
by  Mr.  Atkins,  the  iimnediate  supervisor,  that  he 
had  requested,  or  requisitioned,  him  by  name  and 
that  Mr   Fudge  had  said  that  he  was  not  available. 
Now,  that  is  the  statement  that  Mr.  Tuttle  states 
was  made  to  him.  And,  in  addition  to  your  state- 
ment, vou  have  a  series  of  things  here  you  have  to 
consider,  and  I  don't  know  if  it  should  be  argued 
here  or  later,  but  the  fact  that  there  were  people 
commg  and  going  from  this  warehouse   and  that 
they  were  made  kno^m  of  Mr.  Tuttle's  availability 
and  that  he  was  there  and  that  at  the  time  he  was 
called  up   or   somebody  had   given  him  the   mes- 
sage to  go  to  the  Black  Rock  project,  there  was 
going  to  be  an  opening  in  the  work  there-there 
was  one  case.  Sharp  was  being  transferred;  m  an- 
other case,  Myers  left-and  on  these  types  of  thmgs 
where  you  have  these  arrangements,  you  don't  get 
it  printed  out.  There  are  a  lot  of  these  things  you 
read  from  just  the  way  that  the  facts  fall  mto  hue 
rather  than  from  a  guided  path  with  pomters. 
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Trial  Examiner:    Of  course,  the  Trial  Examiner 
likes  to  have  as  many  pointers  as  possible. 

Mr.  Yeates:    Well,  General  Counsel  likes  to  have 
pointers,  too.   [124] 

Mr.  Smith:    I  submit  that  the  counsel  for  Gen- 
eral Counsel  has  not  established  by  any  testimony 
any  arrangement  or  usual  practice.  He  has  confined 
his  case  strictly  to  Mr.  M.  E.   Tuttle  and  to  ihQ 
one  statement  of  Mr.  John  Atkins,  the  warehouse 
supervisor.  Admitting,  or  assuming  for  the  purposes 
of  this  motion  only,  this  argument  that  Mr.  Atkins 
had,  in  fact,  made  that  statement,  I  submit  that 
the  statement,  itself,  does  not  constitute  an  unfair 
labor  practice  under  the  Act,  in  that  Mr.  Atkins' 
statement,  as  set  forth  by  counsel  in  his  argmnent 
is  to  the  effect  that  Mr.  Tuttle— he  had  talked  with 
Mr.   Fudge,   he   had   requisitioned   Mr.    Tuttle   by 
name.  He  does  not  say  to  whom  he  directed  a  requi- 
sition nor  does  he  say  that  a  requisition  was  ulti- 
mately directed  to  the  union. 

Mr.  Yeates:  Are  you  saying  as  to  Mr.  Maples 
or  as  to  Mr.  Tuttle? 

Mr.  Smith:  As  to  Mr.  Tuttle's  statement  that 
you  just  described.  And  there  is  a  vital  link  miss- 
ing, you  see,  that  when  Mr.  Fudge  replied  that  he 
was  not  available  for  work,  it  does  not  say  that 
Mr.  Fudge  refused  to  clear  Mr.  Tuttle  upon  the 
request  of  Kings  River  Constructors.  And  that 
must  be  the  basis  of  any  unfair  labor  practice 
charges. 

Trial  Examiner:    Well,  I  will  just  have  to  read 
the  testimony.  I  at  this  time  am  by  no  means  cer- 
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tain  essentially  what  Mr.  Tiittle's  testimony  was 
on  that  point.  Besides,  you  have  the  matter  of 
credibility.  [125] 

Did  you  want  to  present  a  witness^  Did  you  want 
to  proceed  now  or  did  you  want  to  have  a  recess? 

Mr.  Smith:    I  think  we  are  ready  to  proceed. 

Trial  Examiner:    Very  well. 

Mr.  Smith:  I  would  like  to  call  Mr.  Bert-  Perkms. 

BERTRAM  LUCIAN  PERKINS 

a  witness  called  by  and  on  behalf  of  the  Respond- 
ent, being  first  duly  sworn,  was  examined  and  testi- 
fied as  follows: 

Direct  Examination 

Q.     (By  Mr.  Smith)  :     Will  you  state  your  full 
name?  A.     Bertram  Lucian  Perkins. 

Q.     And  your  address  ? 
A.     4846  Libbit,  Encino,  California. 
Q.     During  the  period  February  1  to  April  15, 
1957,  what  was  your  occupation? 

A.     I  was  project  manager  for  Morrison,  Walsh 
&  Perini  on  the  Wishon  Dam. 

Q.     As  project  manager  for  Morrison,  Walsh  & 
Perini   on   the   Wishon   Dam,    did   you   have    any 
authority  or  any  connection  with  any  other  con- 
struction projects  in  the  area? 
A.    None  whatsoever. 

Q.    Do  you  know  the  charging  party  in  this  case, 
Mr.  M.  E.  Tuttle?  A.    Yes,  I  do. 

Q.    When  did  you  first  meet  Mr.  Tuttle?  [126] 
A.    Beardsley  Dam. 
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Q.     I  believe  you  were  present  this  morning  when 
Mr.  Tuttle  testified,  and  that  is  the  same  Beardsley 
Dam  on  which  he  was  employed? 
A.     That  is  coiTect. 
Q.     By  Tri-Dam  Constructors? 
A.     That  is  right. 

Q.     "What  was  your  position  with  Tri-Dam  Con- 
structors? A.     General  superintendent. 
Q.     Who  did  you  work  for? 
A.     I  worked  for  Tri-Dam  Constructors. 
Q.     Who  was  your  immediate  superior? 
A.     My  immediate  superior  was  O.  H.  Tucker, 
who  was  the  project  manager. 

Q.     Did  you  have  any  basis  on  which  to  judge 
Mr.  Tuttle's  work  abilities? 

A.     Yes.   He   didn't   work   directly   for  me.   He 
worked  indirectly.  But  I  observed  his  activities. 
Q.     When  did  you  leave  Tri-Dam  Constructors? 
A.     About  a  year  ago   in   September. 
Q.     That  would  be  September  of  1956? 
A.     '56,  yes. 
Q.    And  where  did  you  go  at  that  time? 

A.     I  went  to  Wishon  Dam,  Morrison,  Walsh  & 
Perini. 

Q.  You  were  project  manager?  [127] 

A.  I  went  in  there  as  general  superintendent. 

Q.  When   did  you  become  project  manager? 

A.  Project  manager  in  November. 

Q.  1956?  A.     Of  the  same  year. 

Q.  1956?  A.     Yes. 
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Q.    Do  you  recall  meeting  Mr.  Tuttle  in  Fresno, 

California?  A.    Yes,   I   do. 

Q.    Will  you  state  where  and  when  this  meeting 

occurred '? 

A.    Yes.  It  was  in  the  Fresno  Hotel  Coffee  Shop. 

He  came  in  with  Jack  Sharp  and 

Q.     And  were  there  other  persons  with  him? 
A.    Yes.  I  believe  Ward  was  there,  and  Billings, 
and  that  is  all  I  remember  at  the  moment. 

Q.    Do  you  recall  the  purpose  of  Mr.   Sharp's 
and  Mr.  Tuttle's  visit  to  you  at  the  coffee  shop? 

A.  Yes.  Sharp  knew  that  he  was  going  to  be 
released  from  that  job  eventually  to  go  back  to 
work  for  me  up  on  the  canyon  and  the  time  was 
getting  when  we  were  about  to  open  up  Wishon 
Dam,  and  he  came  down  to  see  if  I  had  obtained 
a  clearance  from  Jack  DeLay  who  would  have  to 
release  him  in  order  for  me  to  hire  him. 
Q.    Who  is  Mr.  DeLay? 

A.    Project  manager  for  Kings  River  Construc- 
tors. [128] 

Q.     And  Mr.  DeLay,  as  such,  was  Mr.  Sharps 
employer  at  that  time?  A.     That  is  right. 

Q.    What  promises,  if  any,  had  you  made  to  Mr. 
Sharp  concerning  employment  at  Wishon  Dam? 

A.    I  told  Mr.  Sharp  if  Jack  DeLay  would  re- 
lease him  there  I  would  put  him  to  work  at  Wishon 

Dam. 

Q.    When   did  you   tell  Mr.   Sharp   this? 

A.    I  can't  say. 

Q.    Had  you  spoken  to  Mr.  DeLay  prior  to  your 
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meeting  with  Mr.  Sharp?  A.     Oh,  yes. 

Q.     You  came  to  speak  to  Mr.  DeLay  about  Mr. 
Sharp  ? 

A.  Yes,  I  had  to  talk  him  into  turning  him  loose, 
or  I  could  not  have  gotten  him. 

Q.  Had  you  spoken  to  Mr.  Atkins  about  Mr. 
Sharp  being  released  to  work  at  Wishon? 

A.  To  the  best  of  my  knowledge,  I  didn't.  Now, 
I  may  have  because,  I  mean,  that  wouldn't  be  nor- 
mal procedure,  I  mean  I  would  go  to  the  project 
manager,  who,  in  turn,  would  take  care  of  that. 

Q.     You  did  not 

A.  But  I  may  have.  I  wouldn't  say. 
Q.  Do  you  remember,  do  you  recall  the  state- 
ment of  Mr.  Sharp  that  you  had  visited  John  At- 
kms  on  Friday,  the  day  before  [129]  your  meeting 
with  Mr.  Sharp  and  Mr.  Tuttle  at  the  Fresno  Hotel 
to  discuss  Mr.  Sharp's  release? 

A.  No.  That  isn't  why  I  was  there.  I  was  down 
there  occasionally  because  my  boss  and  Jack's  boss 
the  district  manager,  used  to  fly  into  Wishon  and 
then  we  went  down  over  on  the  other  projects, 
he  went  over  to  my  projects  there,  and  when  he 
covered  the  other  projects  he  would  ride  with  me 
I  would  be  his  chauffeur.  So  I  was  down  there 
occasionally. 

Q.     Who  is  your  boss?  A.     Jim  Wells. 

Q.     The  district  manager? 
A.     Of  Morrison-Knudsen  Company. 
Q.     What   interest   did  Morrison-Knudsen   have 
m  your  job  and  Mr.  DeLay's  job? 
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A.  Morrison-Knudsen  Company  were  the  spon- 
soring partner. 

Q.    Were  the  sponsoring  partner  of  whaf? 

A.  Of  Morrison- Walsh -Perini  joint  venture. 
And  they  also  were  of  the  Kings  River  Construc- 
tors. 

Q.    But  were  these  joint  ventures  of  the  same 

companies  or  were  they  different  groups'? 

A.  No;  they  were  different  companies.  They 
were  separate  entities  completely,  different  part- 
ners and  different  jobs  completely. 

Q.  So  between  you  and  Mr.  BeLay  there  was 
no  connection  except  that  you  worked  for  a 

A.     Parallel  job,  I  mean.  He  ran  one  job  and  I 

ran  another. 

Q.  Would  you  relate  what  was  said  at  this 
meeting  held  in  the  Fresno  Hotel  coffee  shop  the 
morning  of  Saturday,  February  23rd  ^ 

A.  Jack  Sharp  was  trying  to  promote  Tuttle  for 
the  job  that  he  would  be  vacating.  I  told  him  at 
that  time  that  I  had  succeeded  in  getting  Jack 
BeLay  to  release  him  so  that  he  Avould  be  ter- 
minated there  and  be  available  for  hire  by  me.  I 
also  told  him  that  he  could  pick  up  his  union  re- 
ferral, and  there  was  not  anything  contingent,  as 
to  his  employiuent,  on  that— I  mean  it's  just  pro- 
cedure. 

Q.     Sharp's  or  Tuttle's  employment? 
A.     Sharp's.   That  he   go   pick   up  his   referral 
from  the  union  and  be  there  at  whatever  time  he 
would  be  released. 
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Mr.  Yeates:    Is  that  what  you  told  him? 

I  am  going  to  limit  this  witness  to  the  answer. 

Mr.  Yeates:    Is  this  what  you  told  him? 

The  Witness:     Yes. 

Mr.  Yeates:  All  of  these  remarks  that  you  said 
it  was  not  in  any  way  contingent  as  to  his  employ- 
ment  ? 

The  Witness:  No.  I  was  just  trying  to  clarify 
the  point  that  I  brought  out  there  earlier. 

Mr.  Yeates:  You  were  doing  that  on  your  own, 
you  mean? 

The  Witness:    Yes. 

Mr.  Yeates:     Just  so  I  understand  it.   [131] 

Q.  (By  Mr.  Smith)  :  Trying  to  limit  this  con- 
versation to  what  you  said  and  what  Mr.  Sharp 
said  and  what  Mr.  Tuttle  said  on  this  occasion,  will 
you  please 

A.     Well,  I  told  him,  Mr.  Shai^^,  that  I  had  ob- 
tained his  release  from  Mr.   DeLay  and   that  as 
soon  as  he  could  replace  him  he  would  be  available 
for  termination  there  and  for  me  to  hire  him.  And 
I  didn't  give  him  an  exact  date  because  I  didn't 
know  the  exact  date,  but  it  would  be  somewhere 
in  ihQ  near  future  from  there.  He  asked  me  about 
Tuttle,  saying,  "You  know  Tuttle,"  and  "He  could 
fill  that  job."  And  I  don't  know  the  exact  words, 
but  I  told  him  something  to  the  effect  that  I  had 
nothing    to    do    with    that   project,    but    we    hired 
through  Jim  Wolcott  and  that  he  should  see  them. 

Q.     Did  you  tell  him  to  see  the  union? 

A.     I  probably  did.  I  probably  told  him  to  see 


178  Morrison-Knudsen,  Inc.,  et  al,  vs. 

(Testimony  of  Bertram  Liician  Perkins.) 

the  union,   and  I   probably  told  Mm  to   see  Jmi 

Wolcott.  That  would  be  the  normal  procedure. 

Q.    You  promised  him  a  job  at  Kings  River  Con- 
structors ? 

A.     I  didn't  promise  him  any  job. 

Q*     Did  you  have  authority  to  promise  him  a 

job  there? 

A.     I  didn't  have  the  authority  to  promise  hrni 

a  job  there. 

Q.    Were  you  hiring  the  warehousemen  at  Wi- 

shon  at  that  time*? 

A.    If  we  weren't  at  the  time,  it  was  very  shortly 

right  thereafter. 

Q.  Would  you  have  authority  to  promise  a  man 
a  job  at  Wishon'?  A.     Yes,  I  would. 

Q.    Did  you  promise  Mr.  Tuttle  a  job  at  Wishon  ^ 

A.    I  did  not  promise  him  a  job  at  Wishon,  no. 

Q.  If  you  were  promising  jobs  for  any  em- 
ployer, would  you  likely  be  promising  them  for 

Wishon? 

A.     That  would  be  the  only  person  that  I  could 

promise  a  job  with. 

Q.  Was  that  the  only  concern  that  you  could 
promise  a  job  with?  A.    Absolutely. 

Q.  If  Mr.  Tuttle  had  asked  you  for  a  position 
at  Wishon,  would  you  have  hired  him? 

Mr.  Yeates:  Wait  a  minute.  I  think  we  are 
getting  pretty  conjectural  here. 

Trial  Examiner:    I  agree. 

Mr.  Yeates:    I  am  going  to  object  to  that. 

Trial  Examiner:    I  don't  think  that  would  make 
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any  particular  difference,  whether  he  would  have 

had  him   at  Wishon. 

Q.     (By  Mr.   Smith) :     Did  you  see  Mr.   Tuttle 
after  that  date  ? 

A.     I  can^t  say  that  I  did  or  that  I  didn't. 

Q.     You  were  sitting  here  in  the  room  this  morn- 
ing,  weren't  you,   Mr.   Perkins,   when   Mr.    Tuttle 
testified  that  you  met  him  at  the  door  of  the  Mor- 
rison-Walsh-Perini   office   and   took  him  into   Mr 
Wolcott's  office?  [133] 

A.    Yes,  I  was. 

Q.     Do  you  recall  that?  A.    No. 

Q'.     You  don't  recall  that  you  did  that? 

A.  No.  It  is  perfectly  possible  that  I  did,  be- 
cause that  is  where  the  people  fill  out  applications 
for  jobs.  But  I  never  mentioned  Mr.  Tuttle  to  Mr. 
Wolcott,  never  took  him  in. 

Mr.  Smith:    That  is  all. 

Cross  Examination 

Q.  (By  Mr.  Yeates) :  The  Morrison-Knudsen 
Company  is  the  sponsoring  company  for  Morrison- 
Walsh-Perini,  is  that  right? 

A.     Morrison-Walsh-Perini,  that  is  correct. 

Q.     And  also  for  the  Kings  River  Constructors? 

A.     Yes,  they  are. 

Q.  By  "sponsoring,"  you  mean  the  one  who  takes 
charge  of  doing  the  work? 

A.  Not  exactly.  The  projects  are  autonomous. 
However,  if  you  have  a  problem  that  goes  beyond 
what  you  can  handle  in  the  field,  as  project  man- 
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ager  on  a  project,  you  have  to  have  somebody  to 
go  to,  and  of  course  you  can't  go  to  all  three  or 
four  or  five  sponsors,  I  mean  companies,  so  they 
designate  one  of  the  companies  in  the  partnership 
to  take  your  higher-level  problems  to. 

Q.     That  Morrison  -  Knudsen  traditionally   does 
that   type   of   thing   in   this   work,   they   take   the 

sponsoring [134] 

A.     Not   necessarily,   no.      Some   they   take   and 
some  thev  don't.     They  just  sort  of  split  it  up. 

Q.     In  the  case  of  Kings  River  and  this  case, 
the  other  one  you  referred  to  for  Wishon,  it  was 
a  case  of  Morrison  doing  it  for  both? 
A.     That  is  right. 
Q.     Mr.  Wolcott,  who  was  labor  coordinator,  was 

working  on  both  projects'? 

A.  That  is  right.  Mr.  Wolcott  was  labor  coordi- 
nator for  everything  in  Kings  River  Canyon. 

Q.  And  that  would  include  Wishon  and  Black 
Rock?  A.     That  is  right. 

Q.  How  long  have  you  been  employed  by  Mor- 
rison-Knudsen?  A.    Eleven  years. 

Q.     What  is  your  present  position  and  by  whom 

are  you  employed? 

A.  I  am  employed  by  Morrison  -  Knudsen  & 
Company.  I  am  district  superintendent,  from  Los 

Angeles. 

Q.     The    other   project   manager   was    Mr.    De- 

laney?  A.    Mr.  DeLay. 

Q.    Mr.  DeLay?  A.    Right. 

Q.     On  your  anvmgement  before  Sharp  went  to 
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Wishon,  had  you  talked  that  over  before  with  Mr. 
DeLay?  A.     Oh,  yes. 

Q.  And  he  wanted  a  warehouseman,  is  that  the 
reason?  [135] 

A.  No.  No.  He  said  that  he  would  release  him. 
Of  course,  he  wouldn't  release  him  until  we  got 
a ■ 

Q.  (Interrupting):  No;  this  was  before,  when 
he  was  at  Wishon  ?  A.     Yes. 

Q.  I  understand,  Mr.  Sharp  was  at  Wishon 
first?  A.     Yes. 

Q.     And  then  went  to  Black  Rock.  A.     Yes. 

Q.  Was  that  by  an  arrangement  between  you 
and  DeLay?  A.     That  is  correct. 

Q.  And  then  when  Wishon  felt  they  had  a  need 
for  him,  you  went  to  Mr.  DeLay  to  release  him  to 
send  him  over  to  you?  A.     Right. 

Q.     Was  this  done  through  Mr.  Wolcott? 

A.     Oh,  yes. 

Q.     From  both  of  you?  A,     Right. 

Q.  Do  you  recall  an  interview  by  a  representa- 
tive of  the  National  Labor  Relations  Board  investi- 
gating this  case? 

A.  Yes;  a  Mr.  Schneider  called  me  up  there  on 
the  phone. 

Q.     Did  he  see  you  in  person  or  by  telephone? 
A.     By  telephone. 

Q.     And  at  that  time  did  you  make  a  statement 
to  him  regarding  this  matter  over  the  telephone? 
A.     We  discussed  it,  yes. 
Q.     Was  there  any  mention  made  to  you  at  that 
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time  regarding  Mr.  Tuttle's  seeking  the  job  at  Black 

Rock  project?  A.    Yes. 

Q.     As  I  understand,  you  did  not  sign  any  state- 
ment in  this  regard?  A.    No. 

Q.  At  this  time  did  you,  in  conversation  you 
had  with  Mr.  Schneider,  ever  make  a  statement  to 
Mr.  Schneider,  in  reply  to  Sharp's  mention  of 
Tuttle  being  available  for  the  job:  "I  informed  Mr. 
Tuttle  the  job  was  open  but  that  he  would  have 
to  clear  with  the  Teamsters  Union  at  Fresno  with 
respect  to  it"? 

A.     That  is  incorrectly  stated. 
Q.     That  is  not  the  statement  you  made  at  that 
time?  A.    No,   sir. 

Q.     What  is  the  statement  you  made  at  that  time  ? 
A.     The  statement  I  made  at  that  time  was  that 
I   told  him,   I  undoubtedly   did   say   the   job   was 
open— I  mean,  it  was  rather  obvious  to  me  that  it 
was— at  the  same  time,  it  could  have  been  filled  by 
him,  too,  I  don't  know,  but  what  I  told  him  was 
that  I  didn't  do  the  hiring  for  the  job,  that  I  didn't 
have  anything  to  do  with  the  job  personally,  but 
that  the  two  things  that  I  recommended  that  he 
do,  one  was  to  see  Wolcott  to  get,  make  an  appli- 
cation; and  the  other  thing,   [137]   very  often  we 
ask,  we  call  a  union  for  men  when  we  need  men, 
and  I  suggested  that  he  get  his  card  in  there  where 
he  would  be  on  their  list. 

Q.  But  at  this  time  you  state  you  never  did  say 
to  him  that  he  would  have  to  clear  with  the  Team- 
sters IJnion  at  Fresno  with  respect  to  it? 
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A.     I  did  not  say  that  he  would  have  to  do  any- 
thing, no. 

Q.     And  you   are  positive   now  that  you  never 
made  that  statement  to  the  examiner? 

A.     Yes,  to  the  best  of  my  memory. 

Q.     Well,  this  statement  was  made— do  you  re- 
call the  date  that  this  statement  was  made? 

A.     No,  I  don't. 

Q.     Would  it  have  been  in  May  of  1957? 

A.     It  could  have  been. 

Q.     That  could  have  been  the  day? 

A.     It  could  have  been. 

Q.  And  the  matter  we  are  referring  to  hap- 
pened around  February  of  1957,  is  that  right,  in 
connection  with  Mr.    Tuttle?  A.     Yes. 

Q.  And  the  statement  you  gave,  whether  it  was 
this  or  whatever  you  gave  to  Mr.  Schneider,  was 
closer  reference  to  the  date  of  this  occurrence  than 
now,  is  that  right?  A.     That  is  correct.  [138] 

Q.  Now,  after  your  conversation  with  Mr.  Tuttle 
did  you  have  conversation  with  Mr.  Wolcott  or 
with  Mr.  Atkins  concerning  your  conversation  with 
Mr.  Tuttle? 

A.  No,  I  didn't.  I  never  recommended  him  or 
mentioned  him. 

Q.  Did  you  have  any  conversation  prior  to  giv- 
ing this  statement  with  Mr.  Wolcott  about  the  state- 
ment you  had  given  to  the  representative  of  the 
Board  ?  A.     No. 

Trial  Examiner:    Read  that,  Mr.  Reporter. 
(Last  question  read.) 
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Mr.  Yeates:     Strike  everything  out  on  that  one. 
Trial  Examiner:     Strike  it. 

Q.  (By  Mr.  Yeates)  :  Bid  you  have  any  con- 
versation with  Mr.  Wolcott  or  Mr.  Smith,  attorney 
for  the  company,  concerning  this  matter  of  Tuttle 
prior  to  the  date  you  gave  this  statement  to  Mr. 

Schneider? 

Mr  Smith:  I  will  object  here  on  one  little  pomt, 
that  it  has  not  ])een  established  that  Mr.  Perkins 
gave  a  statement  to  Mr.  Schneider.  He  had  a  tele- 
phone conversation  with  Mr.  Schneider.  Somehow 
that  was  reduced,  or  a  statement  evolved  from  it;  I 
presume  Mr.  Schneider  typed  it  up.  I  am  not  sure 
that  Mr.  Wolcott  even  saw  the  statement. 

Trial  Examiner:    You  object  to  the  form  of  the 

question  % 

Mr.  Smith:     I  certainly  do. 

Trial  Examiner:    May]>e  you  had  better  reframe 
it   since  [139]  it  was  a  telephone  conversation.       - 
Mr.  Yeates:    All  right,  I  will  state  it  this  way: 
Q.     (By  Mr.  Yeates):     From  the   date   of  the 
incident   concerning   yourself    and   Mr.    Tuttle    at 
Fresno  to  the  time  that  you  had  the  telephone  con- 
versation with  Mr.  Schneider  concerning  this  mat- 
ter had  you  discussed  the  incident  with  Mr.  Smith 
or  Mr.  Wolcott  for  the  company^ 
A.     Not  to  my  knowledge. 

Q  You  stated  in  your  earlier  testimony  that 
you  might  have  talked  with  Atkins  about  the  trans- 
fer or  the  replacement  of  Sharp,  who  was  going  to 
Wishon.  Could  the  statement  that  was  made  by 
Mr.  Sharp  have  been  correct? 
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A.  I  wouldn't  say  it  could  or  couldn't.  I  had  no 
dealings  mth  Mr.  Atkins  at  the  time  actually  at 
all,  except  just  as  a  point  of  information,  if  I  did 
happen  to  mention  it. 

Q.     But  it  could  have  taken  place  as  he  stated? 

A.     That  is  possible. 

Mr.  Yeates:    That  is  all. 

Mr.  Smith:    Nothing  further. 

Trial  Examiner:    You  are  excused,  Mr.  Perkins. 
Thank  you. 

(Witness  excused.) 

Mr.  Smith:    I  would  like  to  call  John  Atkins. 

JOHN  E.  ATKINS 

a  witness  called  by  and  on  ])ehalf  of  the  Respond- 
ent, being  first  duly  sworn,  was  examined  and  testi- 
fied as  follows:  [140] 

Direct  Examination 

Q.  (By  Mr.  Smith)  :  Will  you  state  your  full 
name?  A.     John  E.  Atkins. 

Q.     And  your  address? 

A.  Post  OfQee  Box  O,  North  Fork,  Madera 
County,  California. 

Q.  Mr.  Atkins,  are  you  the  same  John  Atkins 
who  was  a  warehouse  manager  for  Kings  River 
Constructors'  Black  Rock  project  from  February 
1  through  April  15?  A.     I  am. 

Q.  When  were  you  employed  in  this  position 
at  Black  Rock?  A.     November  of  1956. 

Q.     November  of  1956? 
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A.     That  could  be  October. 

Q  Mr.  Atkins,  are  yon  acquainted  with  the 
charging  party  in  this  case,  Mr.  M.  E.  Tuttle? 

A.     I  have  met  him  twice. 

Q.  When  was  the  first  time  that  you  had  occa- 
sion to  meet  Mr.  Tuttle? 

A.    When  he  came  up  to  Black  Rock  seekmg 

employment. 

Q.     When  was  that? 

A.     Approximately  February  the  25th,  I  believe. 

It  was  on  a  Monday. 

Q.    AYhere  did  you  see  Mr.  Tuttle? 

A.     I  was  in  the  office  and 

Q.     Warehouse  office?  [141] 
A.     The  warehouse   office  up   at  Black  Rock- 
when  Mr.  Jack  Sharp  called  me  out  and  said  that 
he  had  a  party  there  that  he  would  like  for  me 
to  meet.    And  it  was  Mr.  Tuttle. 

Q.  And  had  Mr.  Sharp  mentioned  Mr.  Tuttle 
to  you  prior  to  the  time  you  met  Mr.  Tuttle? 

A  About,  oh,  I  would  say  four  days  before  he 
h?d  mentioned  that  Mr.  Tuttle  was  available  for 
work  and  that  he  was  a  good  warehouseman  and 
that  he  would  like  to  have  me  put  him  on. 

Q.     At  that  time   did  you  have   an  opemng  m 

the  warehouse? 

A.    At  the   time   that  he   suggested   that  there 

was  an  opening  coming  up,  yes. 

Q.     There  was  an  opening  coming  up? 

A.    Yes. 

Q.     At  the  time  that  you  had  this  conversation, 


National  Labor  Relations  Board  187 

(Testimony  of  Jolin  E.  Atkins.) 

or  that  you  first  met  Mr.  Tuttle,  was  there  a  ware- 
house opening? 

A.  No.  I  understand  that  Mr.  Sharp  tried  to 
contact  Mr.  Tuttle  but  there  was  a  delay  for  some 
reason  and  by  the  time  Mr.  Tuttle  arrived  at  the 
job   the   position  had  been  filled.     So   there   was 


no- 


Q.     On  that  Monday?  A.     That  is  right. 

Q.  Now,  were  you  aware  at  that  time  that  Mr. 
Sharp  intended  to  terminate  at  Black  Rock  and 
go  to  work  for  Morrison- Walsh-Perini  ? 

A.  At  that  time  I  believe  he  informed  me  that 
at  sometime  [142]  he  would  be  asked  to  go  back 
to  Wishon. 

Q.  Do  you  recall  a  visit  from  Mr.  Bert  Perkins 
on  Friday  or  Saturday  preceding  this  Monday  in 
question,  during  which  time  Mr.  Perkins  informed 
you  that  the  way  had  been  cleared  for  Mr.  Sharp 
to  go  to  work  for  Morrison-Walsh-Perini  ? 

A.     Ko,  I  do  not. 

Q.     You  recall  no  such  conversation? 
A.     No,  I  do  not. 

Q.  What  were  the  circumstances  of  your  first 
meeting  with  Mr.  Tuttle? 

A.  Well,  I  believe  it  was  in  response  to  my  tell- 
ing Jack  to  have  Mr.  Tuttle  get  in  touch  with  me 
at  the  tune  that  this  opening,  the  first  opening,  ap- 
peared. But  in  the  delay  the  position  was  filled 
because  Mr.  Tuttle  did  not  arrive  there  in  time  for 
it. 
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Q  I  believe  you  stated  that  you  ^Yere  m  the 
warehouse  office.  A.     That  is  right. 

Q.  Did  Mr.  Tuttle  come  in  and  mtroduce  hmi- 
self  to  you  or  what  were  the  circumstances?    Who 

was  there?  -r  i   v 

A.  I  was  in  the  office  on  the  phone,  I  believe, 
either  that  or  with  some  salesman,  and  was  busy 
at  the  time,  and  Mr.  Sharp  came  to  the  office  door 
and  informed  me  that  he  had  a  party  out  there 
that  he  would  like  me  to  meet. 

Q.     And  then  what  did  you  do? 

A.    I  went  out  after  the  telephone  call  and  Mr. 
Sharp  introduced  [143]  me  to  Mr.  Tuttle. 

Q.  Would  you  recall  the  conversation  that  you 
had  with  Mr.  Tuttle? 

A.  I  believe  I  told  Mr.  Tuttle  that  right  at  that 
time  there  was  no  position  open,  the  position  had 
been  'filled  because  of  the  delay  of  him  getting  m 

there. 

Q.     Did  you  suggest  to  Mr.  Tuttle  that  he  leave 
his  name  and  address  or  anything  of  that  sort? 
A.     I  don't  believe  I  did,  no. 
Q.     Do  you  recall  any  statement  that  Mr.  Tuttle 
made  at  the  time?        A.    No,  I  don't,  at  that  time. 
Q.     Did  you  make  any  effort  after  that  date  to 
contact  Mr.  Tuttle? 

A.     Sometime  after  that,  yes.     There  was  to  be 

a  position  open  and 

Q.    Did  you  make  an  effort  to  contact  Mr.  Tuttle 

personally  ? 

A.     Nothing;  no,  sir,  I  did  not. 
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Q.     Did  you  contact  liim  personally? 
A.     No,  sir. 

Q.     When  was  the  next  time  you  saAv  Mr.  Tuttle? 
A.     He  came  up  there  the  first  week  of  March 
sometime. 

Q.     Did  you  ask  Mr.  Tuttle  to  come  up  ? 
A.     No,  I  did  not. 

Q.     And  see  you?  [144]  A.     No,  I  did  not. 

Q.  Did  you  ask  anybody  to  have  Mr.  Tuttle  come 
up  and  see  you?  A.     No,  I  didn't. 

Q.  Can  you  tell  us  the  circumstances  of  that 
meeting,  where  you  were? 

A.  I  was  in  the  warehouse.  And  Mr.  Tuttle 
said  that  he  was  looking  for  work  and  I  informed 
him  that  there  were  no  positions  open  at  that  time, 
they  had  been  filled. 

Q.     In  short,  you  more  or  less  reiterated  what 
you  had  said  on  the  previous  occasion,  is  that  right? 
A.     That  is  right. 

Q.  Did  you  make  any  statements  or  were  any 
statements  made  concerning  the  union? 

A.  Mr.  Tuttle  informed  me  that  he  was  having 
trouble  with  the  union. 

Q.  Did  he  advise  you  what  the  nature  of  the 
trouble  was? 

A.  He  didn't  specify.  He  just  said  he  was  hav- 
ing trouble  with  the  union. 

Q.  Did  you  make  any  statement  regarding  the 
union?  A.     No,  sir. 

Q.  Did  you  make  any  statement  regarding  Mr. 
Tuttle's  troubles?  A.     No,  sir. 
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Q.     Did  you  at  any  time  offer  Mr.  Tuttle  em- 
ployment 1 

A.    I  couldn't.     There  was  nothing  open  at  the 

time  he  [145]  contacted  me. 

Q.     Did  you  at  any  time  make  a  name  requisi- 
tion for  Mr.  Tuttle? 

A.    I  believe  first  time  that  I  called  I  asked  for 

Mr.  Tuttle. 

Q.     Asked  who? 

A.     Asked  Mr.  DeLay— or  Mr.  Weatherman,  our 

office  manager. 

Q.    Did  you  ever  call  Mr.  Al  Fudge  of  the  Team- 
sters Union  concerning  Mr.  Tuttle? 
A.    No,  sir. 

Q.     Have  you  ever  had  a  conversation  with  Mr. 
Al  Fudge  concerning  Mr.   Tuttle? 
A.     I  did  not. 

Q.    You  state  you  asked  Mr.  Weatherman. 
A.     That  is  right. 

Q.    For  Mr.  Tuttle?  A.    Yes,  sir. 

Q.     When  was  this? 

A.     That  was  the,  about  the,  18th  or  19th  of  Feb- 
ruary. 

Q.     Do  you  mean  February  or  March? 
A.     That  would  be   February.     That  would  be 
before  the  first  time  that  he  came  in  to  see  me  on 

the  25th. 

Q.  Before  the  first  time  that  he  came  in  to  see 
you?  A.     That  is  right. 

Q.  And  at  that  time  you  were  going  to  have  an 
opening,  is  that  correct?  [146] 
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A.     That  is  right. 

Q.     This  was  after  Mr.  Sharp  talked  with  you 
about  Mr.  Tuttle?  A.     That  is  right. 

Q.     Had  you  kno^\^  Mr.  Tuttle  or  heard  of  Mr. 
Tuttle  prior  to  Mr.  Sharp's  mentioning  him  to  you? 
A.     The  name  was  familiar.    He  had  worked  at 
Lomolo  Falls  in  Oregon. 
Q.    I  see. 

A.  And  he  had  passed  through  Klamath  Falls 
where  I  was  stationed  at  that  time.  But  to  rec- 
ognize the  man,  because  we  had  hundreds  go  through 
there,  I  wouldn't  know  him,  no. 

Q.  What  was  the  reason  for  this  job  opening 
aromid  the  latter  part  of  February  ?  Do  you  recall  ? 
A.  That  was,  I  had  been  informed  that  Mr. 
Sharp  was  being  transferred,  or  not  transferred, 
but  they  wanted  him  to  go  up  to  Wishon  and  he' 
was  gomg  into  the  Operating  Engineers. 

Q.     You  state  that  you  asked  Mr.  Weatherman 
to  secure  Mr.  Tuttle  for  you.  A.     That  is  right. 

Q.     Did  you  fill   out  any  form  or  anything  of 
that  nature?  A.     No.     It  was  verbal. 

Q.     By  the  term  "requisition,"  are  you  familiar 
with  that  term?  A.     Well,  yes. 

Q.     Do  you  use  requisitions?   [147] 
A.     No ;  not  for  requisitioning  men,  no. 
Q.     I  see.     But  when  you  need  a  man  for  the 
warehouse,  what  is  the  process? 

A.     I   would   call   Mr.    Weatherman    or   contact 

him  personally  and  tell  him  that  I  needed  a  man. 

Q.     You  needed  a  man?  A.     That  is  right. 
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Q.  And  around  tlie  latter  part  of  February  you 
told  Mr.  Weatherman  that  you  needed  a  man  in 
the  warehouse,  is  that  correct,  and  asked  for  Mr. 

Tuttle  by  name? 

A.  That  wasn't— well,  the  latter  part  of  Febru- 
ary, yes. 

Q.     The  latter  part  of  February? 

A.     Yes,  sir. 

Q.     What  did  Mr.  Weatherman  advise  you? 

A.     At  that  time  he  didn't  advise  me. 

Q  Were  you  imder  the  impression  that  the  proc- 
ess was  started  to  secure  Mr.  Tuttle  or  some  other 
man  for  this  opening? 

A.     That  is  right. 

Q.  I  see.  Now,  are  you  aware  of  what  this 
process  is  in  finding  a  man? 

A.  Well,  my  main  responsilulity  would  be  to 
ask  Mr.  Weatherman  for  help  that  I  needed. 

O     I  see. 

A.  And  then  he,  in  turn,  I  understand,  would 
go  through  Mr.  DeLay,  the  project  manager.  [148] 

Q.  And  if  Mr.  DeLay  said  to  hire  a  man,  do  you 
know  what  would  happen  in  that  case? 

A.  Well,  I  imagine  it  would  be  referred  to  the 
labor  coordinator,  Mr.  Wolcott. 

Q  Do  you  have  occasion  to  contact  the  union 
or  to  contact  an  individual  directly  in  comiection 
with  employment?  A.    No,  sir. 

Q.     At  no  time?  A.     The 

Q.  Let  me  put  it  this  way:  If  you  had  a  good 
friend  or  a  man  who  had  worked  for  you  for  a 
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period  of  10  years  or  more— for  example,  we  will 
say,  a  man  hj  the  name  of  Mike  Ryan— and  with 
whom  you  were  on  very  friendly  terms,  would  you 
call  Mr.  Ryan  directly  or  would  you  go  through 
this  same  process  to  get  Mr.  Ryan  as  you  would 
any  other  man? 

A.  I  believe  in  the  case  of  Mr.  Ryan  I  con- 
tacted the  district  office,  Mr.  Marv  Muller. 

Q.     You  contacted  them  direct? 

A.  That  is  right.  And  I  asked  if  Mr.  Ryan  was 
available,  that  I  would  like  to  procure  him.  And 
at  that  time  I  was  informed  that  he  was  not  avail- 
able. 

Q.     I  see.     And  then  what  was  your  procedure? 

A.  Then  I  put  a  request  in  for  a  man  and  about 
four  hours  later  I  received  a  call  from  Los  Angeles, 
from  Mr.  Muller,  that  Mr.  Ryan  would  be  available.' 
And  I  asked  to  have  him  come  in.  [149] 

Mr.  Yeates:    Has  this  date  been  identitied? 

Mr.   Smith:     What? 

Mr.  Yeates :    Has  the  date  been  identified  on  this  ? 

Mr.  Smith:  No,  the  dates  have  not  been  identi- 
fied. 

Mr.  Yeates:    On  this  particular  one? 
Mr.  Smith:     I  am  seeking  to  establish  this  hir- 
ing procedure. 

Q.  (By  Mr.  Smith)  :  When  you  found  out  Ryan 
was  available  did  you  call  Mr.  Ryan  directly  your- 
self ?  A.     No,  sir. 

Q.     What  did  you  do? 

A.     I  informed  Mr.  Weatherman  that  Mr.  Ryan 
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was  available  and  that  I  would  like  to  have  him 

because  he  had  worked  for  me  off  and  on  for  the 

last  ten  years. 

Q.     Did  Mr.  Ryan  come  to  work  for  you'? 

A.     Yes,  he  did. 

Q.     Did  Mr.  AVolcott  bring  him  up? 

A.     No,  sir. 

Q.  Did  Mr.  Ryan  come  in  and  sign  up  directly 
with  you  or  did  he  sign  up  with  some  other  de- 
partment ? 

A.  He  would  have  to  sign  up  with  the  ofBce 
and   come   down   with   a   clearance   slip   from   the 

office  to  me. 

Q.  And  that  clearance  slip  from  the  office  to 
you,  did  that  authorize  you  then  to 

A.     To  put  him  to  work. 

Q.     To  put  him  to  work?   [150] 

A.     Yes,  sir. 

Q.  Mr.  Atkins,  you  stated,  I  believe,  previously 
that  you  had  called  or  had  asked  Mr.  Weatherman 
to  get  you  a  warehouseman  and  had  mentioned  it 
to  him  that  Mr.  Tuttle  was  available. 

A.     That  is  right. 

Q,  As  Mr.  Sharp  had  told  you  several  days  prior 
to  bringing  Tuttle  in?  A.     That  is  right. 

Q.     Now,  on  the  day  that  Tuttle  came  to  see  you, 
you  said  that  the  job  had  already  been  filled? 
A.     That  is  right. 
Q.     When  were  you  ad^dsed  the   job  had  been 

filled? 

A.    I  believe  on  a  Saturday  evening  Mr.  Weath- 
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erman  had  informed  me  that  they  had  filled  the 
position. 

Q.     And  who  did  fill  that  position? 

A.     I  believe  that  was  Mr.  Myers. 

Q.  Mr.  Myers.  You  stated  that— or  it  was  stated 
while  you  were  sitting  in  this  room— that  the  next 
time  you  saw  Mr.  Tuttle  was  in  March,  the  early 
part  of  March.  A.     That  is  right. 

Q.     Can  you  recall  the  date? 

A.  Not  exactly.  It  was  the  first  week  of  March, 
I  would  think. 

Q.     And  I  believe  you  stated  also  you  had  no 
job  opening  at  that  time.  [151] 
A.     That  is  right. 

Q.  When  was  the  next  warehouse  opening,  after 
March  8th?   Do  you  recall? 

A.  I  believe   in  April.     I   am  not  positive   on 

that.  Or  the  middle  of  March. 

Q.  Do  you  recall  when  Mike  Ryan  was  hired? 

A.  Yes,  sir. 

Q.  When  was  that? 

A.  I  don't  believe  I  could  give  you  a  specific 
date. 

Q.  Was  the  next  job  opening  after  the  8th  of 
March,  though,  filled  by  Mr.  Ryan? 

A.  Yes.  That  was  the  last  job  opening  that 
we  actually  filled. 

Q.     Yes? 

A.  There  was  another  opening  to  come  up  when 
Mr.  Maples  was  to  be  married.  And  I  put  a  call 
in  for  Mr.  Tuttle  at  that  time  also. 
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Q.  You  put  a  call  in  for  Mr.  Tuttle  at  that 
time?  A.     That  is   right. 

Q.     Who  did  you  call^ 

A.  I  called  Mr.  Weatherman  and  asked  him  to 
get  Mr.  Tuttle,  that  we  had  another  openmg  com- 
ing up. 

Q.     The  opening  opened  about 

A.     Let  me  see. 

Q.  Excuse  me.  When  did  Mr.  Maples,  or  when 
was  it  expected  [152]  that  he  would,  leave? 

A.  Well,  he  said  sometime  the  early  part  of 
April.    I  think  it  was  the  12th  or  somewhere  close 

to  that. 

Q.     I  see.    Anddidyougetaholdof  Mr.  Tuttle? 

A.  I  did  not  directly,  no,  sir.  I  just  put  the 
call  in  to  Mr.  Weatherman  and  the  procedure  went 
on  from  there. 

Q.  What  happened  to  that  job  opening? 
A.  Well,  before  Mr.  Maples  or  at  the  time  that 
Mr.  Maples  quit  to  get  married  Mr.  Jim  Wells, 
the  district  manager,  appeared  and  informed  me 
that  they  were  shutting  of^  both  the  graveyard  and 
the  swmg  shift  and,  therefore,  there  would  be  no 
opening  for  anyone. 

Q.  When  the  decision  was  made  to  reduce,  to 
eliminate  three  shifts  and  go  back  to  one  shift- 
is  that  correct? 

A.     That  is  correct,  that  is  right. 

Q.     (Continuing)    did  that  put  you   in   the 

position  of  having  to  reduce  forces  at  the  ware- 
house? A.     That  is  right. 
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Q.     And  did  you  reduce  forces? 

A.  I  did.  I  reduced— Mr.  Maples  quit  on  the 
12th  and  on  the  13th  I  terminated  Mr.  Weather- 
man. 

Q.     You  terminated  Mr.  Weatherman? 

A.     Yes.     That  is  the  nephew  of  the  office  man. 

Q.  So  instead  of  one  job  opening  being  avail- 
able, as  a  matter  of  fact,  two  jobs  went  out  of 
existence?  [153] 

A.     Two  terminations,  yes,  that  is  right. 
Mr.   Smith:     Your  witness. 

Cross  Examination 

Q.  (By  Mr.  Yeates) :  This  District  Manager 
Wells  you  speak  of,  is  that  for  the  Kings  River 
Constructors?  A.     That  is  right. 

Q.     Was  that  also  for  the  Wishon  project? 

A.  He  has  the  authority  over  all  of  the  projects 
in  the  southern  California  district. 

Q.  And  Mr.  Perkins  would  have  worked  under 
him,  Mr.  Wells? 

A.     On  the  Wishon  project,  yes,  sir. 

Q.  And  it  was  Mr.  Wells  who  made  the  decision 
to  terminate  the  shift  on  the  Black  Rock  project? 

A.     That  is  right. 

Q.  You  have  worked  with  Morrison-Knudsen 
how  long?  A.     Seventeen  years. 

Q.  And  at  your  present  job,  are  you  still  under 
the  employment  of  Morrison-Knudsen? 

A.  Under  a  joint  venture,  Macco-Morrison- 
Knudsen. 
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Q.    Is  that  the  Kings  River  Constructors  or  is 
that  a  different  one'? 

A.     No,  sir;  that  is  a  different  one. 
Q.     Is  Morrison  the  sponsoring  company  in  that 
one,  Morrison-Knudsen? 
A.     No,  sir;  Macco.   [154] 

Q.     But   you   are   still   employed   by   Morrison- 
Knudsen  there? 

A.     I  am  employed  by  the  joint  venture. 
Q.     I  see.    Have  you  in  the  past  been  employed 
by  the  joint  venture  and  then  gone  back  to  Morri- 
son-Knudsen? A.     That  is  right,   sir. 

Q.     And  that  was  true  of  the  Beardsley  or  what- 
ever that  project  was,  too? 

A.     I  was  not  on  that  project. 
Q.     Then,  the  Lomolo,  the  one  where  you  were 
employed,  Mr.   Atkins,  when  you  first  knew  Mr. 

A.  As  far  as  knowing  Mr.  Tuttle,  the  only  time 

that  I  actually  met  Mr.  Tuttle • 

Q.  I  was  just  giving  you  that  to  identify  the 
job.  A.     At  Lomolo? 

Q.  At  Lomolo,  in  Oregon. 

A.  In  Oregon,  yes. 

Q.  At  that  time  you  were  employed  by  a  jomt 

venture  ? 

A.    No.    That  was  a  straight  Morrison-Knudsen 

job. 

Q.  The  supervisors,  such  as  project  managers, 
who  have  worked  at  these  jobs  on  the  joint  ven- 
tures,  are   they   very   often   the   same   in   each   of 
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the  joint  ventures  as  far  as  Morrison  &  Knudsen 

personnel  go?  A.     No. 

Q.     Have  you  worked  with  Mr.  Perkins  on  any 
joint  ventures  before?   [155] 

A.     No,  I  haven't. 

Q.     Have  you  with  Mr.  Wolcott? 

A.     No,  sir. 

Q.     Have  you  with  Mr.  Wells? 

A.     Yes,  sir. 

Q.  You  stated  that  you  do  not  hire  people  di- 
rectly. A.     Not  directly. 

Q.     You  go  through  Mr.  Weatherman? 
A.     I 

Q.  Who,  in  turn,  goes  through  another  gentle- 
man, who  in  turn  goes  through  another  gentleman? 

A.  Different  projects  are  set  up  differently. 
Sometimes  you  are  under  the  jurisdiction  of  the 
master  mechanic  when  you  are  in  the  warehouse. 

Q.     The  particular  job  at  Kings  River? 

A.  Kings  River,  I  was  imder  Mr.  Weatherman 
there,  the  office  manager. 

Q.     So  you  would  go  through  Mr.  Weatherman? 

A.     That  is  right. 

Q.  And  Mr.  Weatherman  would  go  through 
someone  else?  A.     Mr.  Jack  DeLay. 

Q.  And  Mr.  DeLay  would  go  through  Mr  Wol- 
cott? 

A.     In  ihQ  case  of  hiring,  I  imagine  so,  yes,  sir. 
Q.     Now,  that  was  true  with  respect  to  all  people 
you  hired  at  your  Black  Rock  project?  [156] 
A.     That  is  right. 
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Q.     That  was  true  of  Mr.  Maples^ 

A.    Yes,  sir. 

Q.    You  did  not  hire  Mr.  Maples  directly? 

A.  I  couldn't  hire  him  directly.  It  would  have 
to  go  through  the  office. 

Q.  Were  you  present  in  the  courtroom  earlier 
when  Mr.  Maples  said  that  you  hired  him  for  the 

job? 

A.  Well,  that  is  literally  speaking.  I  recom- 
mended Mr.  Weatherman  to  hire  IMr.  Maples. 

Q.     Did  you  interview  Mr.  Maples? 

A.    Yes. 

Q.    Who  told  Mr.  Maples  he  was  hired? 
A.     I  imagine  the   office. 

Q.     You  were  not  the  one  to  tell  him  that  he 
was  hired?  A.     No,   sir. 

Q.     On  the  matter  of  this  procedure,  is  this  pro- 
cedure set  up  so  that  a  clearance  from  the  union 
can  be  obtained  by  the  company? 
A.     It  could  be,  you  say? 
Q.    Yes,  for  employees  for  the  job. 
A.     Would  you  rephrase  that  once  more? 
Q.     Is  this  procedure   set  up   on  the  hiring  so 
that   the    employees    can    be    cleared   through    the 

union  ? 

A.     Well,  that  would  be  through  Mr.  Wolcott. 

I  wouldn't  knoAV  [157]  the 

Q.  Is  it  your  understanding  with  respect  to  the 
employees  hired  for  this  project  that  they  are 
cleared  through  the  imion  before  they  are  put  to 
work? 
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A.     Well,  I  was  under  the  impression 

Q.     That  was  your  imderstanding  ? 

A.     That  was  my  impression. 

Q.     Well,  that  was  your  understanding- 


Trial  Examiner:    Did  you  get  an  answer  to  that? 
Mr.  Yeates:    That  was  my  question. 

Q.     (By  Mr.  Yeates,  continuing) :  was  that 

your  understanding  of  the  procedure  followed  at 
Kings  Eiver  Constructors? 

A.  I  stated  that  was  my  impression  of  Avhat 
the  procedure  was.  I  went  to  Mr.  Weatherman. 
He,  in  turn,  went  to  Mr.  DeLay,  and  from  there 
on  I  miderstood  that  things  went  through  Mr. 
Wolcott.    He  is  the  labor  coordinator. 

Q.  And  that  Mr.  Wolcott  cleared  the  employees 
through  the  imion? 

Mr.  Smith:  I  will  object  on  the  ground  that  I 
think  the  direct  examination  brought  out,  and  was 
limited  in  that  sense,  that  Mr.  Atkins  had  no 
dealings  directly  with  the  union  and  didn't  know 
and  had  no  occasion  to  know  it. 

Trial  Examiner:    I  believe  all  he  is  being  asked 
for  is  what  his  understanding  of  the  procedure  was. 
And  what  weight  that  would  have  I  don't  know. 
Mr.  Yeates:    May  he  answer  the  question? 
Trial  Examiner:     Yes. 
The  Witness:    Would  you  repeat  it? 

(Last  two  questions  and  intervening  answer 
on  previous  page  read.) 
Mr.  Yeates:     May  he  answer  the  question? 
Trial  Examiner:     Yes. 
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The  Witness:    "Would  you  repeat  if? 

(Last  two  questions  and  intervening  answer 

re-read.) 
Trial  Examiner:     The  question  was:    Was  that 
your  understanding,  that  Mr.  Wolcott  would  clear 
through  the  union  before  hiring  an  employee? 

A.  I  would  have  to  say  again,  that  was  my  im- 
pression. 

Q.  (By  Mr.  Yeates)  :  Were  you  interviewed  by 
a  field  examiner  for  the  National  Labor  Relations 
Board?  A.    Yes,  sir. 

Q.     And  at  that  interview 

Mr.  Smith  (interrupting):  I  am  objecting  to 
this  because  I  don't  think  the  direct  examination 
covered  these  Board  interviews,  as  such,  and  they 
are  not  even  in  the  time  that  is  in  question. 

Trial  Examiner:  I  think  on  cross-examination, 
obviously,  he  is  directing  this  question  to  the  wit- 
ness'  credibility. 

Mr.  Smith:     If  this  is  to  be  impeachment,  let's 

get  at  it. 

Trial  Examiner:  He  hasn't  stated  his  purpose, 
but  I  [159]  haven't  seen  anything  improper  in 
his  questions  yet.  He  may  be  refreshing  his  recol- 
lection, for  all  I  know. 

So  proceed,  Mr.  Yeates. 

Q.  (By  Mr.  Yeates)  :  Did  you  have  an  inter- 
view with  Mr.  Schneider  from  the  Labor  Board 
on  or  about  May  of  1957?  A.    I  did. 

Q.     And  Avhere  did  that  take  place? 

A.     At  Black  Rock  Camp. 
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Q.     And  did  yon  read  this  statement  that  you 
gave  to  Mr.   Schneider? 

A.     I  believe  he  read  it  to  me. 

Q.     Yon  signed  the  statement? 

A.    Yes,  I  did. 

Q.     Under  oath?  A.     That  is  right. 

Q.  Now,  do  you  recall  at  that  time  whether  or 
not  you  stated  to  Mr.  Schneider  this  statement: 
"I  know  that  F.  Myers  was  cleared  by  the  union, 
but  it  was  a  requirement  between  the  company  and 
the  union  that  a  man  be  cleared  before  he  goes 
on  the  payroll.  We  cannot  hire  a  man  except  that 
he  goes  through  the  union.  And  I  was  instructed 
to  always  contact  Mr.  Wolcott  for  any  man  I  might 
need.  Wolcott  would  take  care  of  clearing  the  man 
through  the  union".   Do  you  recall  that  statement? 

A.     I  believe  so. 

Q.  Did  you  make  that  statement  to  Mr.  Schnei- 
der at  that  time?  [160] 

A.     I  believe  I  did. 

Q.  And  at  the  time  you  made  that  statement, 
wasn't  it  your  belief  and  did  you  not  feel  that  this 
was  a  requirement  and  the  procedure  followed? 

A.     That  was  my  impression  at  the  time. 

Q.  In  this  statement  you  don't  say  that  is  your 
impression  is  that  correct?  A.     That  is  right. 

Q.  You  state:  "But  it  is  required  between  the 
company"— that  they  clear  through  the  union.  Now, 
at  thQ  time  you  gave  that  statement  you  didn't  limit 
that  to  an  impression.  Isn't  it  true  that  this  is  the 
procedure  that  is  followed? 
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A.     I  wouldn't  know. 

Q.  This  is  the  procedure  that  is  followed  with 
the  men  who  have  worked  there  as  far  as  you  know, 

is  it  not^ 

A.  I  wouldn't  know.  I  wouldn't  have  the  knowl- 
edge there. 

Q.  You  gave  this  statement  based  on  your  expe- 
rience working  with  Morrison-Knudsen  and  your 
experience  with  the  company  on  this  job,  did  you 

not  ? 

A.     I  gave  the  statement  assuming  that  that  was 

the  procedure. 

Q.  Because  this  is  the  procedure  followed  by  the 
Kings  River  Constructors'? 

A.     I  wouldn't  know  that. 

Q.  That  is,  you  have  worked  with  the  Morrison- 
Knudsen  Company  on  these  types  of  jobs  and  that 
is  the  procedure  followed  [161]  by  them  on  the 
hiring  of  their  employees? 

A.     I  wouldn't  know. 

Q.  You  discussed  with  Mr.  Wolcott  the  fact  that 
the  men  vrere  cleared  through  the  union  ? 

Mr.  Smith:    I  object  to  that.  He  has  not  testified 

to  that. 

Trial  Examiner:    Well,  it  is  a  question 

Mr.  Yeates :    I  am  asking  a  question. 

Q.     (By  Mr.  Yeates)  :    Is  that  not  correct? 

A.  I  have  discussed  with  Mr.  Wolcott  the  hiring 
of  men,  if  I  needed  them. 

Trial  Examiner:  That  does  not  answer  the  ques- 
tion exactly. 


National  Labor  Relations  Board  205 

(Testimony  of  John  E.  Atkins.) 

Do  you  want  to  get  your  question  answered,  Mr. 
Yeates  ? 

Mr.  Yeates :    The  question  I  asked  was  : 
Q.     (By  Mr.    Yeates):     And,   Mr.    Atkins,    this 
might  not  be  the  exact  question  because  I  can't  re- 
member—the procedure  followed  in  this,  to  your 
understanding,  it  was  followed  in  this  way  with  re- 
spect to  clearance  for  the  employees? 
A.     I  said  I  wouldn't  know  that. 
Q.     But  at  the  time  you  gave  this  statement  that 
was  your  understanding. 

A.     That  was  my  impression,  yes. 
Q.     Is  it  still  your  understanding  that  that  was 
the  procedure  followed? 

Trial  Examiner:  He  has  never  testified  as  to  his 
understanding,  Mr.  Yeates.  He  has  held  steadfastly 
to  the  word  [162]  "impression." 

Q.  (By  Mr.  Yeates)  :  Well,  you  state  this  as 
your  impression?  A.     That  is  right. 

Q.  And  this  impression  was  derived  from  in- 
structions to  you?  A.     No   sir. 

Q.     Was   it   derived   from   your   previous   work 
there  and  the  manner  that  w^as  used? 
A.     Just  general  conversation  on  the  job. 
Q.     Between  you  and  Mr.  Wolcott? 
A.     No,  sir.   Between  anyone  that  happened  to 
come  into  the  warehouse. 

Q.     You  just  generally  discussed  this  with  them? 
A.     Not    generally    discussed,     but    if    it    was 
brought  up. 

Q.     And  from  them  you  got  the  impression  that 
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this  was  the  manner  follo^Yed.  Who  are  these  people 

you  say  generally  you  discussed  this  with? 

A.    Well,  there  was  hundreds  of  men  that  worked 
on  the  job. 

Q.     They  told  you  that  they  had  to  be  cleared  be- 
fore they  came? 

A.     Not  that  they  had  to,  no. 
Q.     But  that  was  the  procedure  followed? 
A.     I  wouldn't  say  that  it  was  the  procedure  that 
they  told  me  was  followed,  no. 

Q.  Where  did  you  get  this  impression  from? 
You  got  it  from  talking  with  men  who  stated  that 
they  had  followed,  or  this  is  [163]  the  way  they  had 
cleared  through  the  union? 

A.     From  talking  with  men,  that  they  were  union 

members. 

Q.  And  your  statement,  "But  it  is  a  requirement 
between  the  company  and  the  union,"  now,  you  got 
that  from  talking  with  the  men  who  came  to  work, 
that  the  company  required  that? 

A.  Well,  that  was  the  impression  I  had  from 
these  conversations. 

Q.  But  you  were  never  told  by  anyone  from  the 
company  that  that  was  a  requirement? 

A.     No,  sir. 

Q.  This  impression  came  from  the  air  that  was 
present  in  these  discussions  with  these  other  people? 

A.     That  is  right. 

Q.     Nothing  had  ever  been  told  you  in  any  way? 

A.    No,  sir. 
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Q.  What  is  your  present  position  with  Morrison- 
Knudsen?  A.     Warehouse  manager. 

Mr.  Smith:  I  object  on  the  basis  of  that  he  has 
testified  to  that,  and  it  wasn't  that;  he  isn't  working 
for  Morrison-Knudsen. 

Mr.  Yeates:     He  said  he  was  working  for  Mor- 


rison 


The  Witness:  I  am  working  for  Macco-Morrison- 
Knudsen. 

Mr.  Yeates:  If  I  understood  his  testimony,  he 
said  he  was  on  the  Morrison-Knudsen  payroll. 

The  Witness:  I  am  on  the  joint  venture's  pay- 
roll. [164] 

Q'.  (By  Mr.  Yeates)  :  How  long  is  this  joint 
venture  that  you  are  on,  whose  payroll  vou  are  on, 
to  last?  A.     I  don't  know. 

Q.  At  the  end  of  its  time  will  you  be  again  on 
Morrison-Knudsen 's  payroll? 

A.     I  would  imagine.  I  would  not  be  sure. 

Q.     What  is  your  age?  A.     Sixty-four. 

Q.  Does  Morrison-Knudsen  have  a  retirement 
policy?  A.     Yes,  sir. 

Q.     For  employees?  A.     Yes. 

Q.     At  what  age  do  they  retire  them"? 

A.    At  68. 

Q.     At  68?  A.     Yes,  sir. 

Q.  As  far  as  you  know  at  this  time,  are  you 
entitled  to  retirement? 

Mr.  Smith:    We  will 

Trial  Examiner:    Are  you  objecting? 

Mr.   Smith:     Yes.   We   are  not   inquiring  about 
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Morrison-Knudsen.   We   are   talking   about   Kings 
River  Constructors,  aren't  we? 

Mr.  Yeates:    This  joint  venture  is  not  a  corpora- 
tion. It  is  a  joint  venture,  is  it  not?  [165] 
Mr.  Smith:    It  is  a  separate  entity. 
Mr.  Yeates :    It  is  a  corporate  entity?  Is  it  a  joint 
venture  or  a  corporate  entity? 

Mr.  Smith:    Off  the  record,  please. 
Trial  Examiner:    Off  the  record. 

(Discussion  off  the  record.) 
Trial  Examiner:    On  the  record. 
Mr.  Yeates:    Strike  the  last  question.  I  will  ask 
the  question  this  way: 

Q.  (By  Mr.  Yeates)  :  In  the  event  you  should 
be  entitled  to  retirement,  to  the  best  of  your  knowl- 
edge, Avhat   company   is   it   that   would   pay   your 

retirement? 

A.     I  would  imagine  Morrison  &  Knudsen  Com- 

panv. 

Q^.  Do  you  know  whether  or  not  the  retirement 
policy  for  Morrison-Knudsen  would  depend  upon 
continued  employment  mth  them  until  your  retire- 
ment age? 

A.     I  believe  it  is,  or  in  case  of  sickness. 

O,  The  first  time  you  asked  for  Tuttle  by  name 
was  when  you  realized  that  Mr.  Sharp  was  to  be 
transferred  to  Wishon?  A.    Yes,  sir. 

Q.  And  you  at  that  time  requested  him  by  name 
to  Mr.  Weatherman? 

A.  That  is  right.  I  believe  that  I  asked  Mr. 
Sharp  to  have  Mr.   Tuttle  get  in  touch  with  me. 
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And  then  I  told  Mr.  Weatherman  that  if  Mr.  Tuttle 

was  available  I  wonld  like  to  have  him.  [166] 

Q.     And  that  was  late  in  February,  if  I  recall? 

A.  That  wonld  be  around,  oh,  the  19th  or  20th, 
somewhere  around  in  there. 

Q.  According  to  your  understanding;  of  proce- 
dures from  that  time  on,  why,  Mr.  Weatherman 
would  request  the  project  supervisor  to  get  Mr. 
Tuttle?  A.     That  is  right. 

Q.  And  then  it  would  ultimately  go  through  Mr. 
Wolcott?  A.     I  would  imagine  so. 

Trial  Examiner:  Well,  you  have  more  than 
imagination  on  that,  don't  you,  Mr.  Atkins?  You 
know  that  it  would  go  through  Mr.  Wolcott,  don't 
you? 

The  Witness:     Yes;  he  is  the  labor  coordinator. 
Q.     (By  Mr.  Yeates)  :    And  that  is  the  procedure 
followed  on  employees  coming  in  to  your  job? 
A.     That  is  right. 

Q.  On  Mr.  Myers,  was  iha  procedure  followed 
with  him?  A.     Yes,  sir. 

Q.  And  was  he  cleared  by  the  union  prior  to  his 
coming  to  work  for  you? 

A.  I  wouldn't  know.  That  would  have  to  come 
through  Mr.  Weatherman. 

Q.  I  will  again  refer  to  your  affidavit  that  you 
gave  to  Mr,  Schneider.  In  that  affidavit  you  state: 
"I  know  that  Myers  was  cleared  by  the  union" 
Kow [167] 

A.  Well,  from  Mr.  Myers'  conversation— he  said 
he  had  been  cleared. 
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Q.     Was  this  your  impression  or  a  statement  that 
Mr.  Myers  gave  to  you"? 

A.    Mr.  Myers  told  me  that  he  had  been  cleared 
through  the  union. 

Q.    When  Mr.  Myers  left,  that  was  before  the 
time  that  Mr.  Maples  was  terminated? 

A.     That  is  right. 

Q.    You  again  asked  for  another  warehouseman 
to  fill  that  position  ?  A.     That  is  right. 

Q.     And  that  was  whom?  A.     Mr.  Ryan. 

Q.     Did  you  request  him  by  name? 

A.     I  did. 

Q.     And  to  whom  did  you  request  him? 
A.     The  first  request  had  been  put  through  the 
district  office,  to  see  if  he  was  available. 
Q.     And  that  was  in  Los  Angeles? 
A.     That  is  right. 

Trial  Examiner:     This  is  Myers  we  are  talking 
about  now? 

The  Witness:    No.  This  is  Mr.  Ryan. 
Mr.  Yeates :    Ryan. 

Trial  Examiner:    Did  you  request  Myers?  [168] 
The  Witness:    No,  I  did  not  request  him.  I  just 
requested  a  man. 

Trial  Examiner:    Well,  you  requested  Mr.  Tuttle, 

didn't  you? 

The  Witness :    At  one  time,  yes,  sir. 

Trial  Examiner:   Well,  at  the  time  you  got  Myers 
you  had  requested  Tuttle,  is  that  right  or  not? 
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The  Witness:     No.  Not  at  the  time  I  got  Mr. 

Myers. 

Q.     (By  Mr.  Yeates) :    Prior  to  the  time  you  got 
Mr.  Myers? 

A.     I  had  requested,  along  in  February,  Febru- 
ary 19th  or  20th,  I  had  requested  Mr.  Tuttle. 

Q.  Was  Mr.  Ryan  cleared  through  the  union 
too?  ' 

A.     I  would  imagine,  yes,  I  would  imagine  so. 
Q.     That   w^ould   be    your    impression,    or   there 
again  had  you 

A.     He  has  always  carried  a  union  card. 

Q.  But  the  clearance  you  were  speaking  of  with 
Myers  was  through  Local  431,  is  that  correct, 
through  Mr,  Fudge  ? 

A.  The  information  from  Mr.  Myers  was  that 
he  had  been  cleared  through  the  union. 

Q.     Through  Local  431  ? 

A.     I  don't  know  the  number. 

Q.  What  was  the  union  you  were  dealing  with 
in  that  area? 

A.  Well,  for  warehousemen,  the  Teamsters 
Union. 

Q.     That  was  Mr.  Fudge,  Local  431  ? 

A.     That  is  right.  [169] 

Q.  You  heard  the  testimony  of  Mr.  Sharp  that 
Mr.  Perkins  had  told  you  that  you  were  to  release 
Sharp,  that  he  was  going  back  to  the  Wishon  job. 
Do  you  recall  that  conversation? 

A.     No,  sir,  I  do  not. 

Q.     That  conversation  never  took  place? 
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A.     Not  that  I  can  remember,  no,  sir. 

Q.     CoukI  it  have  taken  place? 

A.     I  don't  believe  so. 

Q.  Did  Mr.  Perkins  ever  come  to  the  warehouse, 
the  Black  Rock  project  warehouse? 

A.  He  has  been  down  in  the  district,  but  actu- 
ally to  come  to  the  warehouse  for  something,  no. 

Q.     He  has  never  ])een  there  ? 

A.  I  wouldn't  say  he  has  never  been  there. 
I  think  that  he  came  through  there  and  looked  the 
warehouse  over. 

Q.  The  determination  to  eliminate  the  shift  was 
made  when  Mr.  Wells  came  in  as  district  manager? 

A.     That  is  right. 

Q.  And  that,  as  I  recall,  was  about  the  same 
time  that  Maples  left? 

A.  That  is  right.  The  next  day  after  Mr.  Maples 
left. 

Q.  Up  until  that  time,  as  far  as  you  knew,  you 
were  going  to  operate  on  the  three  shifts? 

A.     That  is  right.  [170] 

Mr.  Yeates :    That  is  all. 

Trial  Examiner:  Mr.  Atkins,  who  took  Mr. 
Sharp's  place? 

The  Witness:    Mr.  Sharp's  place  when  he  left? 

Trial  Examiner:    Yes. 

The  Witness:  Mr.  Maples  stepped  up  and  took 
his  place. 

Trial  Examiner :  Just  when  did  Myers  come  into 
the  picture?  We  have  been  over  this,  but  I  am  still 
not  too  clear. 
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The  Witness :  Mr.  Myers  came  in  about  the  time 
that  Mr.  Sharp  left. 

Mr.  Yeates:  Mr.  Maples  took  Mr.  Sharp's  place 
and  Mr.  Myers  took  the  place  that  Mr.  Maples  had 
had? 

The  Witness:  That  is  right.  And  Weatherman 
was  on  swing  shift,  or  I  mean  graveyard. 

Trial  Examiner:  I  believe  you  testified  that 
when  Tuttle  actually  showed  up  for  the  job  this 
first  time  the  job  had  been  filled? 

The  Witness :    That  is  right,  yes. 

Trial  Examiner:    That  was  your  testimony? 

The  Witness :    That  is  right. 

Trial  Examiner:    It  had  been  filled  by  whom? 

The  Witness :    Mr.  Myers. 

Trial  Examiner:  Had  you  made  any  request  for 
Mr.  Myers? 

The  Witness :    N"ot  by  name,  no,  sir. 

Trial  Examiner:    Well,  had  you  made  any ? 

The  Witness :  I  had  made  a  request  for  a  ware- 
houseman, yes. 

Trial  Examiner:    Without  naming  anybody? 

The  Witness :    At  that  time. 

Trial  Examiner:  You  hadn't  named  Tuttle  at  the 
time  Myers  was  hired? 

The  Witness:  This  was  in  the  first  part,  or  the 
middle  part,  of  February? 

Trial  Examiner :    This  is  the  first 

The  Witness:  The  first  contact,  I  had  asked  for 
Mr.  Tuttle,  had  asked  Mr.  Sharp  to  contact  Mr. 
Tuttle. 
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Trial  Examiner:    Had  you  sent  Tuttle's  name  in? 

The  Witness :    Just  to  Mr.  Weatherman. 

Trial  Examiner :  Was  this  before  Myers  or  after 
Myers  had  been  hired? 

The  Witness:  I  believe  that  it  was  at  the  time. 
The  office  also  knew  that  Mr.  Sharp  was  leaving, 
and  before  Mr.  Tuttle  arrived  at  the  job  to  see  me, 
because  I  had  asked  Mr.  Sharp  to  have  him  contact 
me,  I  had  been  informed  that  Mr.  Myers  was  hired 
for  the  job. 

Trial  Examiner :  You  actually  had  nothing  to  do 
with  Mr.  Myers'  hiring? 

The  Witness :    No,  sir. 

Trial  Examiner:  Do  you  have  anything  further, 
Mr.  Smith? 

Mr.  Smith:    Yes,  we  do.  [172] 

Redirect  Examination 

Q.  (By  Mr.  Smith)  :  How  long  have  you  been 
carrying  a  imion  card,  Mr.  Atkins  ? 

A.     I  do  not  carry  a  union  card. 

Q.     Have  you  ever  been  a  member  of  the  union? 

A.     No,  sir. 

Q.  When  the  investigator  for  the  Board,  Mr. 
Schneider,  visited  you  and  talked  with  you  concern- 
ing Mr.  Tuttle,  did  you  dictate  this  statement? 

A.  No.  I  was  talking  to  him  and  he  was  writing 
it  down. 

Q.  I  see.  And  you  stated  that  you  didn't  read  it 
over,  you  believed  he  read  it  to  you  ? 

A.     He  read  it  to  me. 
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Q.  Did  you  want  to  sign  tliat  statement?  Did 
you  voluntarily  sign  it? 

A.  I  did  not.  I  informed  him,  I  —  he  said, 
"Would  you  swear  to  and  sign  this?"  and  I  said' 
"I  would  rather  not  sign  it"  And  he  said,  "Well,' 
you  are  eventually  going  to  have  to  sign  one." 

Q.     He  said  that  to  you  ?  A.     Yes   sir. 

Q.  He  said,  "You  are  eventually  going  to  have 
to  sign"?  A.     Words  to  that  effect. 

Q.  Did  he  make  you  raise  your  hand  and  swear 
you  to  an  oath  ? 

A.  I  believe  he  did,  yes,  sir,  after  he  had  in- 
formed me  that [173] 

Q.     Do  you  know  what  an  affidavit  is? 

A.  Well,  an  affida^dt,  my  impression  of  it  would 
be  that  it  was  the  swearing  to  the  truth  of  your 
impressions  or  your  thoughts. 

Q.  I  see.  Did  you  make  these  statements  there— 
I  think  you  have  testified  that  they  are  statements 
of  impressions,  not  especially  statements  of  fact? 

A.     That  is  right. 

Q.  Are  you  in  any  position  to  know  the  state- 
ment of  fact  on  these  various  items  ? 

A.     No,  sir,  I  have  no  contact 

^  Q.     Have  you  ever  entered  into  bargaining  ses- 
sions with  any  union?  A.     No,  sir. 

Q.  Have  you  signed  a  union  agreement  on  be- 
half of  the  Kings  River  Constructors? 

A.     No,  sir. 

Q.     Or  any  other  employer? 

A.     I  would  have  no  authority  to  do  that. 
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Q.     Have  you  ever  seen  a  union  agreement? 

A.     No,  sir. 

Q.  Do  you  know  what  requirements  exist  be- 
tween the  company  and  the  union? 

A.     I  do  not. 

Q.  You  don't  know  what  agreements  exist  be- 
tween the  company  [174]  and  the  union? 

A.  No,  sir.  Nor  between  the  company  and  the 
people  they  are  working  for. 

Q.  •  Do  warehouse  managers  generally  see  such 
things?  A.     No,  sir. 

Q.     Are  you  concerned  with  such  things? 

A.     No,  sir. 

Mr.  Smith :    That  is  all. 

Trial  Examiner:  Mr.  Atkins,  did  you  tell  Mr. 
Tuttle  he  would  have  to  clear  with  the  union? 

The  Witness:    No,  sir. 

Trial  Examiner:  Did  you  tell  hmi  anything  like 
that,  make  any  statement  to  him  along  that  line? 

The  Witness:  I  don't  believe  I  did,  no,  sir,  be- 
cause there  was  no  position  open  at  the  time,  at 
either  time  that  he  came  in. 

Trial  Examiner :    I  meant  either  time. 

The  Witness:  No.  There  was  no  position  open 
either  time  he  contacted  me. 

Trial  Examiner:  I  think  he  has  testified  to  the 
effect  that  the  second  time  he  met  with  you  you 
made  some  statement  to  the  effect  that  he  would 
have  to  clear  mth  the  imion  or  should  clear  with 
the  union.  Would  you  say  you  did  or  didn't  ? 

The  Witness:    No,  sir.  I  think  that  he  informed 


National  Labor  Relations  Board  217 

(Testimony  of  John  E.  Atkins.) 

me  then  that  he  was  having  trouble  with  the  union. 

Trial  Examiner:  What  did  you  say?  That  is 
what  I  am  particularly  interested  in  now. 

Trial  Examiner:  I  believe  I  informed  him  that 
I  had  no  jurisdiction  past  putting  in  for  his  em- 
ployment. 

Trial  Examiner:  Do  you  have  anything  further, 
Mr.  Yeates? 

Recross  Examination 

Q.  (By  Mr.  Yeates) :  At  the  time  you  talked 
with  Mr.  Tuttle  it  was  your  impression  that  ware- 
housemen had  to  clear  through  the  union,  though? 
And  I  am  using  your  term,  "impression." 

A.     That  was  my  impression. 

Q.  And  if  you  would  have  made  a  statement  to 
him  in  that  regard,  it  would  have  been  in  line  with 
your  impression,  as  a  requirement  for  clearance? 

A.     I  don't  think  the  occasion  arose 

Mr.  Smith:  I  object  to  that  question.  Counsel 
states  if  he  would  have.  Conjecture. 

Trial  Examiner:    I  will  sustain  the  objection. 

Q.  (By  Mr.  Yeates)  :  At  the  time  you  talked  to 
Mr.  Tuttle  this  was  your  impression  of  the  proce- 
dure followed,  which  was  stated  in  your  affidavit 
that  you  gave  to  Mr.  Schneider? 

A.     That  would  be  my  impression,  yes. 

Q.  And  at  the  time  you  gave  this  statement,  do 
you  recall  whether  or  not  you  were  asked  to  initial 
each  page  ?  A.     I  could  have  been. 

Q.  And  to  initial  any  corrections  that  appeared 
in  the  body  [176]  of  the  affidavit? 
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A.     Just  offhand,  I  couldn't  say. 

Q.  If  I  were  to  show  you  the  statement  that  you 
gave  Mr.  Schneider 

Mr.  Smith  (interrupting;) :  Are  you  going  to 
admit  this  in  evidence  now? 

Mr.  Yeates:  If  you  want  it  in  evidence,  I  will 
put  it  in  evidence. 

Mr.  Smith :    I  don't  want  it  in  evidence. 

Mr.  Yeates :  If  you  want,  we  will  have  it  marked 
for  identification  and  have  it  put  in  evidence.  I  am 
going  to  ask  him  a  question 

Mr.  Smith:    All  right. 

Q.  (By  Mr.  Yeates)  :  Is  this  your  initial  ap- 
pearing on  the  affidavit?  A.     That  is  right. 

Q.  And  on  each  page,  at  the  hottom  there,  can 
you  state  whether  or  not  that  is  your  initial  on  the 
bottom  of  each  page?  A.     I  believe  it  is. 

Q.     And  that  is  your  signature  on  the  last  page? 

A.     That  is  right. 

Q.  Have  you  ever  taken  an  oath  before,  Mr. 
Atkins?  A.     Yes,  sir. 

Q.     And  you  imderstand  the  nature  of  an  oath? 

A.     I  do. 

Mr.  Yeates :    That  is  all. 

Trial  Examiner:  Mr.  Atkins,  in  the  position  you 
held  at  that  time  on  this  project,  just  exactly  what 
was  your  authority  with  respect  to  hiring  ware- 
house personnel? 

The  Witness :  I  put  in  a  request  to  the  office,  be- 
cause I  was  working  under  the  office  manager,  for 
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different  men  that  I  would  like  to  have  working 

for  me  in  my  warehouse. 

Trial  Examiner:  You  could  do  it,  and  was  it 
your  custom  to  do  it? 

The  Witness:    Yes,  it  was. 

Trial  Examiner:  And  what  was  your  custom,  to 
request  a  man  to  fill  a  job  or  to  request  John  Doe, 
so  to  speak,  to  fill  the  job? 

The  Witness:  Well,  if  I  knew  of  some  man  that 
had  worked  for  me,  I  most  generally  requested  him 
by  name  if  I  possibly  could,  if  he  was  available. 

Trial  Examiner:  What  was  the  practice  with 
respect  to  your  recommendations?  In  other  words, 
were  your  recommendations  normally  honored  or 
were  they  normally  not  honored? 

The  Witness:  I  would  say  it  was  about  fifty- 
fifty. 

Trial  Examiner:  You  didn't  have  your  way  all 
the  time? 

The  Witness:  No,  sir.  After  all,  I  have  men 
above  me  yet. 

Trial  Examiner:    Do  you  have  anything  further? 

Mr.  Smith :    I  have  one  question. 

Trial  Examiner:  I  am  not  entirely  certain  that 
we  have  developed  his  capacity  for  knowledge  with 
respect  to  these  things  as  much  as  it  should  be. 
Whether  you  want  to  ask  any  more  questions  or 
not 

Mr.  Smith:  He  doesn't  know  the  whole  hiring 
procedure. 
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Mr.  Yeates:  Would  the  Trial  Examiner  like  me 
to  go  more  into  his  supervisory  status? 

Trial  Examiner:  I  think  you  have  gone  into  su- 
pervisory, but  actually  what  extent  he  comes  into 
contact  with  actual  hiring  practices,  it  is  possible 
that  might  be  developed  a  little  further.  I  don't 
know.  Maybe  you  have  done  all  you  can  on  that. 

Further  Redirect  Examination 

Q.  (By  Mr.  Smith):  Mr.  Atkins,  did  you  re- 
quest Mr.  Weatherman,  the  office  manager,  to  em- 
ploy Mr.  C.  L.  Weatherman,  the  warehouseman'? 

A.     No,  sir,  I  did  not. 

Q.  As  a  matter  of  fact,  did  you  want  Mr.  C.  L. 
Weatherman  on  your  job?  A.     I  did  not. 

Q.    You  got  him?  A.     That  is  right. 

Further  Recross  Examination 

Q.  (By  Mr.  Yeates)  :  Is  he  not  a  relative  of  one 
of  your  [179]  supervisors? 

A.     He  was  a  relative  of  the  office  manager. 

Mr.  Yeates:  Enough  said.  We  are  talking  about 
ordinary  supervisory  authority. 

Trial  Examiner :  I  think  perhaps  the  matter  has 
been  gone  into  pretty  thoroughly  now,  unless  you 
have  something  further. 

Is  there  anything  further? 

Mr.  Smith :    I  think  that  is  about  it. 

Trial  Examiner:  You  are  excused,  Mr.  Atkins. 
Thank  you. 

(Witness  excused.) 
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Trial  Examiner:    Off  the  record. 

(Discussion  off  the  record.) 
Trial  Examiner:     On  the  record. 
We   will   recess   until   tomorrow  morning   at   10 
o'clock. 

(Whereupon,  at  5:05  o'clock,  p.m.,  Monday, 
February  24,  1958,  the  hearing  in  the  above- 
entitled  matter  was  recessed,  to  be  reconvened 
tomorrow,  Tuesday,  February  25,  1958,  at  10:00 
o'clock,  a.m.)  [180] 

Proceedings 
Trial  Examiner :    We  will  be  in  order. 
Mr.    Smith:     I   would   like   to    call   Mr.    James 
Wolcott. 

JAMES  THOMAS  WOLCOTT 

a  witness  called  by  and  on  behalf  of  the  Respond- 
ent, being  first  duly  sworn,  was  examined  and  testi- 
fied as  follows: 

Direct  Examination 
Q.     (By   Mr.    Smith):     Would   you    state    your 
name  and  address? 

A.  James  Thomas  Wolcott,  208  Louisa,  Boise, 
Idaho. 

Q.  Will  you  give  us  your  present  occupation, 
Mr.  Wolcott?  A.     Labor  coordinator. 

Q.     For  what  employer? 

A.     Morrison-Knudsen  Company. 

Q.  Would  you  describe  your  past  experience  and 
educational  background  ? 

A.     I  graduated  from  high   school  in   1942.   In 
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August   1942    I    was   hired   by   Morrison-Knudsen 
Company  for  the  PNAB  project  at  Red  Hill  in 
Honolulu,    Hawaii.    I   worked    over    there    for    14 
months  in  various  jobs  as  a  laborer,  crusher  man, 
patch  plant  operator,  mechanic  and  shift  mechanic. 
I  returned  to  Boise  October  1943  and  then  after 
getting  out  of  the  service  April  '46  I  went  to  work 
at   the   terminal  ice   plant   in   Nampa,   Idaho,   for 
Morrison-Knudsen,    worked    until    September,    at 
which  time  I  quit — I  worked  there  on  that  job  as  a 
carpenter  helper  — and  then  I  quit  in  September 
and  went  to  the  College  of  Idaho,  [184]  graduated 
there  with  a  BA  degree  in  economics  in  August 
1949.    I  worked  all  of  these  summers  while  I  was  at 
the    College    of    Idaho,    I    worked    for    Morrison- 
Knudsen   Company  in   the   paving   division   as   an 
oiler  and  crusher  man.  In   September  1951  I  en- 
rolled at  Stanford  University  Craduate  School  of 
Business,  graduated  from  there  with  a  master's  de- 
gree in  April  1951.  I  was  then  hired  by  Morrison- 
Knudsen  Company  in  Boise  as  an  accountant,  later 
worked  as  special  assistant  to  the  controller  ana- 
lyst,  was   then   hired   as   a  labor   coordinator   for 
Morrison- Walsh-Perini  in  August  1955,  and  I  have 
been  in  and  out  of  Boise  since  then,  and  back  here 
for  Kings  River  Constructors  and  Morrison-Walsh- 
Perini  in  November  1956. 

Q.  During  the  time  in  question,  of  this  case, 
from  approximately  January  1957  through  April 
1957,  what  position  did  you  hold  ? 
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A.  I  was  labor  coordinator  for  Kings  River 
Constructors  and  Morrison- Walsh-Perini. 

Q.  Did  you  in  your  educational  experience 
major  or  put  special  emphasis  on  any  particular 
field  in  business? 

A.  My  BA  degree  was  in  economics,  but  the  sub- 
jects were,  as  much  as  I  could  get,  at  least,  of  labor 
relations.  At  Stanford  they  won't  let  you  major  in 
any  one  particular  field  as  far  as  getting  a  degree 
m  that  field,  but  you  do  take  elective  courses,  of 
which  I  selected  primarily  industrial  relations,  in- 
dustrial management,  personnel,  related  subjects. 

Q.  In  connection  with  your  duties  as  labor  coor- 
dinator for  Kings  River  Constructors  and  Morrison- 
Walsh-Perini  during  the  period  January  1957  to 
April  1957,  or  during  the  whole,  entire  period  you 
were  employed  in  this  position,  which  of  those  con- 
cerns or  what  concern  were  you  on  the  payroll  of? 

A.     Which  assignment  do  you  mean,  now? 

Q.  Well,  I  mean  in  this  position  as  labor  coordi- 
nator for  Morrison- Walsh-Perini  and  Kings  River 
Constructors,  from  which  joint  venture  or  which 
company  did  you  receive  your  pay  check? 

A.  I  was  paid  by  Morrison-Walsh-Perini,  on 
their  paycheck. 

Q.     On  their  paycheck?  A.     Yes. 

Q.     Did  you  receive — ^you  received  no  paychecks 
from  Kings  River  Constructors  at  that  time? 
A.    No. 

Q.     Are  you  acquainted  with  the  procedure  for 
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the  payment  of  your  services  between  the  two  joint 

ventures  ^ 

A.  There  was  an  invoicing  —  Morrison-Walsh- 
Perini  would  invoice  Kings  River  Constructors  for 
a  portion  of  my  salary. 

Q.  What  were  your  duties  in  connection  v/ith 
your  position  as  labor  coordinator'? 

A.  Well,  as  the  title  implies,  I  would  coordinate 
the  work  forces,  the  hiring,  assist  the  job  manage- 
ment in  lining  out  their  crews  and  men  according  to 
the  classifications  that  they  wanted  when  they 
wanted  them  and  tried  to  select  people,  [186]  spe- 
cific people  to  fill  specific  jobs,  interviewed  job  ap- 
plicants, got  their  qualifications,  background  and  so 
forth.  I  handled  grievances,  any  grievances  on  the 
job,  assisted  job  management  in  the  settlement  of 
any  jurisdictional  disputes,  helped  interpret  labor 
agreements  to  employees  and  to  job  management, 
interviewed  many  of  the  new  men  on  the  job,  as 
they  came  and  left  the  job,  and  general  labor  rela- 
tions. 

Q.  Mr.  Wolcott,  would  you  describe  the  employ- 
ment process  of  Kings  River  Constructors  during 
this  period? 

A.  Well,  we  obtained  men  both  locally  and  from 
all  over  the  country.  Some  of  these  people  we  knew 
beforehand  and  made  arrangements  beforehand  to 
be  employed,  in  which  case  I  may  or  may  not  have 
interviewed  them  before  they  went  to  work.  I  had 
an  office  in  Fresno  at  1825  Merced  Street  at  which 
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I  interviewed  any  job  applicants,  got  their  qualifi- 
cations, and  so  forth. 

On  hiring  a  man,  I  dealt  directly  with  project 
management.  We  worked  out  the  needs  together. 
I  was  responsible  to  project  management.  We 
worked  out  the  needs  and  I  procured  the  men  for 
them. 

Q.  Did  you  process  for  employment  all  appli- 
cants or  all  employees  with  Kings  River  Construc- 
tors ? 

A.  I  referred  them  to  the  job.  They  would  be  in- 
terviewed by  me  and  I  referred  them  to  the  job. 
The  hiring  and  the  placing  on  the  payroll  was  done 
there.  Other  men  were  obtained  [187]  through  the 
various  local  unions  as  we  needed  them,  depending 
upon  the  skills  that  were  needed  and  the  qualifica- 
tions and  the  particular  problem  at  the  particular 
time. 

Q.  If,  for  example,  the  project  manager  at 
Kings  River  Constructors  had  need  of  two  ware- 
housemen, five  cat  operators,  would  he  advise  you 
directly?  A.     He  would. 

Q.     Or  would A.     He  would  advise  me. 

Q.     And  you  would  seek  to  fill  those  positions? 

A.     That  is  correct. 

Q.  Would  you  on  your  own  at  any  time  refer 
men  to  the  project  if  you  personally  knew  of  job 
openings  or  if  you  knew  of  no  job  openings? 

A.  I  certainly  wouldn't  send  a  man  to  the  job 
if  we  had  no  job  opening.  If  we  had  job  openings, 
yes. 
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Q.     How  would  you  be  advised  of  job  openings? 

A.  By  the  project  manager.  He  would  phone  me 
at  Fresno.  We  kept  an  office  at  Fresno  for  the  rea- 
son we  were  remote — I  mean  the  job  itself  was  re- 
mote, back  in  the  mountains — and  we  had  to  have 
some  central  place  where  people  could  come  and 
apply  for  jobs,  and  the  labor  relations. 

Q.     Just  how  remote  was  the  job  from  Fresno? 

A.     Which  job? 

Q.     Well,  Kings  River  Constructors.  [188] 

A.  The  power  house  job  was  approximately,  oh, 
60  miles  northeast  of  Fresno,  on  the  north  fork 
of  the  Kings  River.  It's  about  a  two-and-a-half 
hour  drive  from  Fresno. 

Q.  Wliy  did  you  choose  to  have  your  employ- 
ment office  in  Fresno? 

A.  Well,  it  gave  us  more  opportimity  to  inter- 
view and  talk  with  people  that  wanted  to  apply  for 
jobs.  And  also,  of  course,  I  had  a  large  mmiber 
of  dealings  with  the  various  union  representatives. 
Some  of  that  was  accomplished  in  Fresno,  some 
of  it  on  the  job. 

Q.     Is  Fresno  the  closest  city  of  any  size ? 

A.     Oh,  yes. 

Q.     Or  labor  market?  A.     Yes,  definitely. 

Q.  Mr.  Woleott,  in  the  course  of  your  duties  as 
labor  coordinator  did  jow  become  acquainted  with 
or  do  you  know  Mr.  M.  E.  Tuttle,  the  charging 
party  ? 

A.    Yes,  I  know  Mr.  Tuttle.    I  have  met  him. 
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Q.  Would  you  state  when  and  imder  what  cir- 
cumstances you  first  met  Mr.  Tuttle  ? 

A.  He  came  into  my  office  on  February  26th. 
But  prior 

Q.     In  what  year? 

A.  1957.  Prior  to  that  time  my  secretary  had 
left  a  note  saying  that  Mr.  Tuttle  had  come  into 
the  office,  had  told  her  that  Bert  Perkins  would 
tell  me  that  Mr.  Tuttle  was  to  be  [189]  hired  at 
the  Haas  power  house. 

Q.     When  prior  to  the  26th  of  February? 

A.     Day  before,  the  25th. 

Q.     Do  you  recall — — 

A.  She  said  that  he  had  been  in  there  the  day 
before. 

Q.     Do  you  recall 


A.  I  didn't  talk  to  him  the  day  before.  I  talked 
to  him  on  the  26th. 

Q.     Do  you  recall  which  day  that  was? 

A.     I  think  that  was  on  a  Tuesday. 

Q.     That  you  talked  to  him? 

A.     Talked  to  Mr.  Tuttle? 

Q.     Yes.  A.     Yes. 

Q.  Would  you  descri])e  that  meeting  and  con- 
versation with  Mr.  Tuttle  and  what  took  place? 

A.  Mr.  Tuttle  came  in  and  said  that  he  had 
come  from  Tri-Dam,  that  he  wanted  to  go  to  work, 
and  that  he  wanted  to  go  to  work  right  now.  I 
told  Mr.  Tuttle  that  I  had  no  orders  for  men  right 
then.  He  answered  that  by  saying  that,  something 
to  the  effect  that  "Now,  you  know  I  am  having 
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trouble  with  the  miion  here."  Aiid  I  told  him,  I 
said,  "Mr.  Tiittle,  that  makes  no  difference  to  me. 
Any  dealings  between  you  and  your  union,  if  any, 
is  just  that.  And  if  at  such  time  we  have  a  job 
for  you,  we  will  contact  you  about  that  job.  I  am 
not  concerned  [190]  about  any  relationshix)s  you 
may  have  outside.    My  job  is  to  get  qualified  men." 

Q.  Did  you  have  a  job  opening  in  the  ware- 
house at  that  time?  A.     No,  I  didn't. 

Q.  Would  you  have  known  if  there  was  a  job 
opening  in  the  warehouse? 

A.  I  would  have  been  contacted  by  project  man- 
agement if  there  was  a  job  opening. 

Q.  Did  you  have  other  people  come  in  and  see 
you,  claiming  that  they  had  been  promised  employ- 
ment ? 

A.  Yes.  It  was  very  common.  I  have  had 
people  referred  to  me  by,  or  claim  that  they  were 
referred  to  me  hy,  various  executives  of  the  com- 
pany. I  have  had  people  tell  me  that  I  had  better 
hire  them  or  they  would  contact  certain  representa- 
tives of  the  company  and  that  I  would  be  on  the 
spot.  There  are  all  sorts  of  implications.  I  have 
had  quite  a  number  of  iDeople  come  in  that  way. 

Q.     How  do  3^ou  handle  these  cases? 

A.  My  reaction  was  that  I  could  not  fill  a  jolj 
that  I  did  not  have.  I  don't  send  project  man- 
agement any  certain  number  of  men.  They  request 
a  certain  number  of  men  of  me  in  certain  cate- 
gories. And  part  of  my  job  is  to  see  that  we  do 
not   become    overstaffed,    that    we    have    only    the 
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people  that  the  job  wants.    If  they  say,  "Get  eight 
men  in  a  certain  category",  I  get  them  eight.     I 
don't  get  them  seven  or  ten.     That  was  a  major 
portion  [191]  of  my  job. 

Q.  If  a  man  were  seeking  a  position  such  as  Mr. 
Tuttle  was  seeking,  would  you,  or  did  you  in  Mr. 
Tuttle's  case,  advise  him  that  no  job  was  available 
but  for  him  to  go  up  to  the  job  and  maybe  he 
could  get  a  job,  land  a  position? 

A.  I  told  him  that  there  was  nothing  available. 
I  didn't  tell  him  to  go  to  the  job  or  anywhere  else. 
I  told  him  I  had  nothing  for  him  at  the  time.  I 
asked  him  to  leave  his  phone  number  and  address, 
which  he  did.  I  told  him  I  would  contact  him  if 
and  when  we  had  a  job  for  him. 

Q.  In  such  cases  do  you  ask  or  suggest  that 
where  you  have  no  order  for  men  they  inquire  at 
the  project  site? 

A.     No.    My  job  was  to  interview  the  men. 

Q.  After  the  26th  of  February  when  did  you 
next  see  or  talk  to  Mr.  Tuttle? 

A.  Mr.  Tuttle  was  in  two  or  three  times  in 
March.  He  was  in,  I  would  say,  about  the  middle 
of  March  and  late  in  March. 

Q.     This  is  in  1957,  is  that  correct? 

A.     In  1957. 

Q.     Where  did  these  conversations  take  place? 

A.     In   the   Fresno   office   again. 

Q.     In  the  Fresno  office?  A.     Yes. 

Q.  Would  you  describe  those  meetings  and  con- 
versations ? 
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A.  Mr.  Tiittle  came  in  again,  saying  that  he 
was  having  some  [192]  union  difficulty.  I  told  him 
again  that  I  had  no  interest  in  that,  that  if  we 
had  a  job  for  him,  if  he  was  still  looking  for  work 
and  still  available,  why,  we  still  had  his  phone 
number  and  his  address  on  file,  he  would  be  con- 
tacted at  such  time  as  an  opening  developed  for 
him. 

Q.  Then  did  you  see  or  talk  to  Mr.  Tuttle  on  any 
occasion  after  that"? 

A.  I  called  Mr.  Tuttle  on  my  mobile  telephone 
on  April  the  4th,  the  evening  of  April  the  4th. 

Q.  You  say  your  mobile  telephone.  Would  you 
state  where  you  were  at  the  time  you  made  the 
call?  A.     I  was  up  at  Black  Rock. 

Q.     And  this  mobile  phone,  where  is  it  located? 

A.     It  is  in  the  car  that  I  have. 

Q.     Where  did  you  call  Mr.  Tuttle? 

A.  I  believe  I  placed  the  call  first  to  Friant, 
California,  at  a  number  he  had  left.  He  was  not 
there,  as  I  recall.  They  gave  me  a  phone  number 
in  Fresno,  a  Clinton  phone  number,  and  I  phoned 
him  there  the  night  of  the  4th. 

Q.  And  you  told  him  at  that  time — would  you 
describe  your  conversation  again  with  Mr.  Tuttle 
at  that  time? 

A.  I  told  him  that  a  man  by  the  name  of  Maples 
was  apparently  going  to  quit  at  the  power  house, 
that  he  had  said  he  was  getting  married  and  was 
leaving.  I  tokl  Mr.  Tuttle  that  there  was  an  open- 
ing coming  up  there  for  which  we  had  him  in  mind 
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[193]  and  that  I  would  call  him  again  and  let 
him  know  exactly  what  day.  I  told  him  it  would 
be  the  12th  or  the  13th  and  he  would  be  contacted 
and  told  when  to  report.  I  called  him  again  on 
the  same  subject  the  next  morning.  I  Avasn't  sure 
whether  he  could  hear  too  well.  I  wasn't  in  too 
good  a  place  to  telephone  from.  You  have  to  be 
in  certain  locations  to  get  clear  reception  on  those 
mobile  telephones. 

Q.     The   next  morning   did  you   call  him   from 
the  mobile  telephone? 

A.     ^0.    I  called  him  from  Fresno  the  next  morn- 
ing, the  5th. 

Q.     At  the  Fresno  number? 
A.     Yes,  I  believe  it  was  the  Fresno  number. 
Q.     And  what  did  you  tell  him  at  that  time  ? 
A.     I   told  him  again,   I   repeated  what   I   told 
him   the   night  before.     And  he   mentioned   again 
the  imion,   or   some   problem  that  he  was  having 
mth  the  union.     I  told  him  again  that  when  Mr. 
Maples  left,  I  again  did  not  care  about  any  con- 
nection he  might  or  might  not  have  with  the  union, 
my  only  interest  was  this  job,  and  that  he  would 
be  contacted,  we  needed  him  the  12th  or  the  13th. 

Q.  When  you  say  you  didn't  care  what  troubles 
he  was  ha^dng  with  the  union,  had  the  job  been 
opened  and  you  had  offered  it  to  Mr.  Tuttle  and 
the  miion  refused  to  clear  him,  what  would  you 
have  done? 

A.  I  never  asked  the  union  for  him,  but  I 
would  have  put  him  [194]  to  work  anyway. 
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Q.  Did  you  at  any  time  advise  Mr.  Tuttle  that 
it  would  be  necessary  for  him  to  clear  with  the 
union?  A.    I  did  not. 

Q.  Or  obtain  clearance  from  the  union  in  order 
to   work   as   a   warehouseman'? 

A.     I  did  not,  no. 

Q.  Mr.  Wolcott,  did  you  at  any  time  participate 
in  any  meetings  with  the  representatives  of  Team- 
sters Local  No.  431? 

A.  Yes.  I  participated  in  several  meetings  with 
them. 

Q.     Would  you  state  your  recollection  of  these 

meetings  ? 

A.  Well,  the  first  meeting  that  I  recall  at  which 
Teamsters  431  was  represented  was  our  pre- job 
conference  for  Kings  River  Constructors,  just  after 
the  work  had  started  on  that  project. 

Q.     When  was  that? 

A.  The  meeting  was  held  the  first  or  second  day 
of  November  1956,  November  2nd,  1956. 

Q.     Where  was  this  meeting  held? 

A.     In  Fresno,  the  Fresno  Hotel. 

Q.  Would  you  state  as  best  you  remember  who 
was  present  or  who  was  represented  there? 

A.     Teamster   representatives? 

Q.  Well,  let  me  put  it  this  way:  Would  you 
state  what  unions,  if  any,  were  represented  and 
what  representatives  of  Kings  River  Constructors 
were  at  that  meeting?   [195] 

A.  Well,  there  were  several  craft  unions  repre- 
sented, the  Laborers,  the  Teamsters,  the  Operating 
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Engineers,   the   Electricians,   Plumbers   and   Pipe- 
fitters.    I  believe  that  is  the  basic  ones. 

Q.     Do  you  recall  who  were  the  Teamster  repre- 
sentatives at  the  meeting? 

A.     Al  Fudge  was  there.     I  believe  that  Walt 
Biggers  was.    I  know  Al  was. 

Q.     And  what  was  the  purpose  of  this  pre- job 
conference— was  that  what  you  called  it? 

A.     Yes. 

Q.     What  was  the  purpose  of  it? 

A.  The  purpose  of  that  is  to  discuss  with  union 
officials  the  ways  in  which  we  would  be  employing 
our  men,  ways  in  vv^hich  we  expected  to  work  with 
them  in  employing  men,  the  qualifications  of  people 
we  might  be  needing,  the  various  numbers,  to  give 
them  an  idea  of  what  we  expected  to  bring  in  in 
the  Avay  of  a  number  of  people  from  outside  sources, 
what  Ave  might  be  needing  from  them,  to  discuss 
the  hours  of  work  on  the  project,  the  living  condi- 
tions, the  meal  charges,  to  give  them  an  oppor- 
tunity to  present  jurisdictional  problems  if  they 
wished,  to  review  particularly  any  questions  that 
might  have  to  do  with  that  project,  which  we  out- 
lined to  them,  what  we  expected  to  do,  hov/  long 
it  would  take,  and  so  forth. 

Q.  Was  your  status  or  position  discussed  at  this 
meeting?  [196] 

A.  Yes;  Mr.  Knack  introduced  me  as  the  resi- 
dent labor  coordinator  for  this  work  and  said 
that  I  would  be  handling  labor  relations  in  con- 
junction with  project  management. 
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Q.  Mr.  Wolcott,  was  there  in  effect  any  agree- 
ment, understanding  or  arrangement  with  the 
Teamsters  Union  wherein  it  was  required  that  any- 
one be  cleared  by  the  union  or  referred  by  the 
union  l^efore  being  hired  by  the  Kings  River  Con- 
structors ?  A.  No. 
Mr.  Smith:    Your  witness. 

Cross  Examination 

Q.  (By  Mr.  Yeates) :  Repeat  your  conversa- 
tion, Mr.  Wolcott,  with  Mr.  Tuttle  on  your  first 
contact. 

A.  My  first  contact  with  Mr.  Tuttle  was  when 
he  came  into  the  office,  told  me  that  he  had  come 
down  from  Tri-Dam,  wanted  to  go  to  work  as  a 
warehouseman. 

Q.     And  what  was  your  reply? 

A.  I  told  him  that  at  that  time  I  had  nothing 
for  him,  that  I  would  like  to  get  his  name  and 
address.  I  asked  him  a  little  bit,  as  I  recall,  about 
his  work,  where  he  had  worked  and  how  long. 

Q.  What  other  conversation  did  you  have  at  that 
time,  if  anyl  A.     With  whom? 

Q.     Mr.  Tuttle. 

A.  He  told  me  al)out  having  some  trouble  with 
the  union  in  [197]  Fresno. 

Q.     What  did  you  say  to  him? 

A.  I  told  him  that  I  was  not  interested  in  union 
problems,  that  that  was  between  him  and  the  union. 

Q.  And  that  concluded  your  conversation  with 
him? 
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A.  That's  all  that  I  recall  of  it.  It  was  very 
brief. 

Q.  You  remember  those  words  that  you  state, 
though;  you  remember  that  part  of  the  conversa- 
tion? A.     Which  part? 

Q.  The  part  that  you  have  restated  here. 

A.  Yes. 

Q.  This  was  at  your  office? 

A.  Yes,   my  office  in   Fresno. 

Q.  This  was  your  first  contact  with  Mr.  Tuttle  ^ 

A.  Yes. 

Q.  In  fact,  wasn't  your  first  contact  mth  Mr. 
Tuttle  at  the  project  when  you  saw  him  by  the 
automobile  ? 

A.  I  have  absolutely  no  recollection  of  meeting 
hun  at  the  project  at  any  time. 

Q.  On  the  day  in  question  when  Mr.  Tuttle  was 
up  seeing  Mr.  Atkins,  which  would  be  on  or  about 
February  27th,  you  did  not  see  Mr.  Tuttle  on  that 
day? 

A.  I  do  not  recall  at  all  seeing  Mr.  Tuttle  on 
the  project.  The  first  recollection  I  have  of  seeing 
Mr.  Tuttle  is  in  the  Fresno  office.   [198] 

Q.  Could  it  be  possible  that  you  did  see  him  at 
the  project  on  that  day? 

A.  I  can  say  that  I  have  no  recollection  of  it. 
And  I  am  quite  sure  that  I  did  not.  I  state  it  as 
emphatically  as  I  can  that  I  have  absolutely  no 
recollection  of  ever  meeting  him  on  the  project. 

Q.     Now,  as  a  labor  coordinator,  would  you,  Mr 
Wolcott 
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A.     (Interrupting)     Would   you    state    the    day 
again,  please? 

Q.     It  ^Y0uld  be  on  or  about  February  27th. 
A.     No. 

Q.  Were  you  up  at  the  project  on  that  day? 
A.  No,  I  don't  think  that  I  was.  I  believe  that 
I  was  in  Fresno— it's  awfully  hard  to  remember, 
I  have  been  back  and  forth  a  lot,  but  I  believe 
that  I  was  in  Fresno  up  until  about  Wednesday 
of  that  week,  which,  I  think,  would  have  been  the 
27th,  somewhere  in  there. 

Q.     As  labor  coordinator,  one  of  your  jol^s  is  to 
keep  and  promote  harmonious  relations  with  the 
miions  you   are   dealing  with? 
A.     That  is  correct. 

Q.  And  you  were,  of  course,  concerned  with 
the  elimination  of  work  stoppages  or  anything  else 
which  might  foul  up  the  job?  A.     Certainly. 

Q.  And  that  is  one  reason  for  a  pre- job  con- 
ference? [199] 

A.  That  is  correct.  Some  things  can  be  ironed 
out  ahead  of  time. 

Q.  Now,  on  your  pre- job  conference  were  ar- 
rangements made  with  Mr.  Fudge  for  you  to  be 
the  party  designated  for  hiring  employees  from,  or 
concerned  with.  Local  431? 

A.  Yes.  People  we  obtained  from  his  local, 
he  was  the  man  we  would  deal  with. 

Q.  So  the  relationship  would  be  with  Mr.  Fudge 
and  yourself?  A.     Primarily. 
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Q.  So  that  there  would  be  no  other  of  the  com- 
pany supervisors  who  would ? 

A.  We  have  dealt  with  other  people  in  his 
local,  but  primarily  with  Al  Fudge. 

Q.  And  in  this  pre- job  conference  was  the  mat- 
ter of  clearances  discussed? 

A.  The  matter  of  men  was.  Our  manpower 
needs  and  that  sort  of  thing. 

Q.  Was  the  matter  of  clearances  discussed?  An- 
swer yes  or  no. 

A.  One  craft  made  the  statement  that  they  would 
like  to  have  their 

Q.     This  was  from  Mr.  Fudge,  now? 

A.  There  was  no  discussion  with  Mr.  Fudge, 
no— you  are  talking  about  the  November  2nd  pre- 
job  conference? 

Q.    Yes. 

A.  There  was  no  discussion  with  him  whatever 
on  that.    Are  you  talking  procedure  or  men  ?  [200] 

Q.     I  am  talking  about  clearance  of  men. 

A.     No. 

Q.  And  an  oral  arrangement  with  Mr.  Fudge 
w^as  never  made  at  this  pre- job  conference  in  that 
regard  ? 

A.  I  told  him,  it  was  said,  at  the  meeting  we 
would  contact  him,  we  would  try  to  deal  with  him 
for  the  men  that  we  wanted  him  to  obtain  for  us, 
that  we  didn't  want  men  in  excess  of  what  we 
required  and  that  sort  of  thing,  and  that  I  would 
be  the  man  who  would  be  requesting  the  men. 

Trial  Examiner:     Was  there  any  understanding 
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reached  between  you  and  Mr.  Fudge  that  you  would 
hire  no  men  in  the  capacities  over  which  he  had 
jurisdiction  without  calling  him. 

The  Witness:  No.  There  was  no  such  discus- 
sion with  Mr.  Fudge. 

Trial  Examiner:  You  had  no  exclusive  hiring 
arrangement  with  him? 

The  Witness:    No,  we  did  not. 
Q.     (By  Mr.  Yeates)  :    And  if  a  man  were  hired 
without  clearance  from  Fudge,  did  you  then  report 
it  to  Fudge  for  clearance  on  that  gentleman? 

A.  There  were  men  hired  on  the  job  by  project 
managers.  Now,  he  would  later,  on  occasion,  con- 
tact some  of  those  people  on  the  job. 

Q.  But  the  question  I  asked  you,  if  a  person  was 
hired  who  had  not  been  cleared  through  the  union, 
was  the  union  then  [201]  contacted  and  informed 
of  this  man  being  hired  and  a  clearance  obtained 
for  him? 

A.  They  were  sometimes  informed  that  a  cer- 
tain man  had  been  hired  or  they  would  contact  him 
on  the  job. 

Q.     Do  you  recall  whether  Mr.  Myers 

A.  (Interrupting)  But  I  don't  know  whether 
such  individuals  were  later  cleared  by  Mr.  Fudge 
or  not. 

Q.  Was  Mr.  Myers  cleared  by  the  union  before 
coming  to  work? 

A.  Mr.  Myers  was  furnished  us  in  response  to 
a  requisition  from  the  Fresno  local. 
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Q.     Well,  was  he  cleared  by  the  local  before  he 
came  to  work  for  you? 

A.     I  didn't  see  his  clearance.     I  don't  know. 
He  was  hired. 

Q.     Was  Mr.  Ryan  cleared  by  the  union  before 
he  reported  to  your  job? 

A.  I  believe  Mr.  Ryan's  circumstances,  as  I  re- 
call it,  were  this:  I  was  contacted  by  the  job  that 
he  was  on  the  way,  was  coming  down  to  go  to 
work.  I  advised  Mr.  Fudge  of  that,  told  him  that 
if  he  showed  up  down  there  at  the  hall  to  go  on 
to  the  job,  but  first  to  stop  and  see  me  so  I  could 
direct  him  to  the  job,  but  that  he  would  then  go 
onto  the  job.  In  other  words,  I  told  Fudge  that 
he  was  a  man  whom  either  project  management  or 
district  management  had  already  made  arrange- 
ments on  and  he  was  ready  to  go  to  work.  [202] 

Q.     Was  Mr.  Ryan  cleared  to  go  to  the  job? 

Trial  Examiner:    You  mean  cleared  by  Fudge? 

Q.     (By  Mr.  Yeates)  :     Cleared  by  the  union. 

A.     I  don't  know.     I  don't  know  that. 

Q.     Was  Mr.  Myers  cleared  by  the  union  before 
he  reported  for  work? 

A.     I  would  assmne   definitely  that  Mr.   Myers 
was.     I  had  requested 

Q.     I  am  asking  you  yes  or  no. 

A.     I  do  not  know.     I  have  not  seen  his  clear- 
ance, if  there  is  one. 

Q.     Is  your  answer  "I  don't  know"? 

A.     My  answer  has  to  be  I  don't  know. 
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Q.  That  is  what  I  \Yanted,  yes  or  no,  I  don't 
know. 

Were  you  on  or  about  the  17th  of  May  inter- 
viewed hy  a  representative  of  the  National  Labor 
Relations  Board?  A.    Yes,  I  was. 

Q.     Do  you  recall  who  that  man  was? 

A.     Mr.  Albert  Schneider. 

Q.     Where  did  this  interview  take  place? 

A.     At  my  office  in  Fresno. 

Q.  Did  Mr.  Schneider  transcribe  matters  you 
gave  to  him  in  that  interview? 

A.     He  took  notes. 

Q.  And  did  you  after  these  notes  were  taken 
have  occasion  to  [203]  look  over  the  written  state- 
ment? A.     He  showed  it  to  me. 

Q.     Did  you  read  it  over? 

A.     I  read  it,  yes. 

Q.  And  at  the  time  you  gave  that  statement  was 
it  correct,  as  far  as  you  knew? 

A.  I  told  Mr.  Schneider  there  were  some  things 
in  there  that  I  did  not  agree  with.  He  told  me  that 
if  anytime  I  wanted  to  make  corrections,  why,  that 
would  be  fijie. 

Q.  Now,  in  this  statement  you  made  to  Mr. 
Schneider,  there  are  corrections  appearing  in  here. 
Were  these  corrections  not  made  at  your  request? 

Mr.  Smith:  Again  I  object  to  the  question,  on 
the  basis  that  Mr.  Wolcott  has  not  testified  that  he 
made  a  statement  to  Mr.  Schneider. 

Mr.  Yeates:     I  believe  the  testimonv  shows  that 
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he  read  over  the  transcribed  notes  of  Mr.  Schnei- 
der. 

The  "Witness :  Are  you  referring  to  my  unsigned 
statement  ? 

Mr.  Yeates:    Yes. 

Trial  Examiner:  As  I  imderstand  the  witness, 
I  presume  he  was  asked  certain  questions  and  the 
field  examiner  took  certain  notes  in  writing. 

The  Witness:    That  is  correct. 

Trial  Examiner:  And  you  were  shovm  these 
notes  ? 

The  Witness:    I  was  showm  those  notes.  [204] 

Trial  Examiner:     What  is  the  question? 

Q.  (By  Mr.  Yeates):  The  question  was:  On 
the  transcribed  notes  by  the  field  examiner,  were 
there  not  places  where  the  corrections  were  made  at 
your  request? 

A.  I  crossed  off  a  few  words  and  said,  "Well, 
this  is  incorrect."  And  he  said,  "Well,  if  you  have 
more  corrections  later,  I  will  type  this  up  and  send 
it  to  you.    If  you  want  to  correct  it  then,  why" 

Q.  But  there  are  parts  of  this  statement,  sen- 
tences, crossed  out  at  your  request,  or  additions 
made?  A.     There  may  be. 

Q.  And  on  this  statement  you  gave  to  Mr. 
Schneider,  do  you  recall  whether  or  not  you  made 
pencilled  checks  on  the  border  of  the  statement? 

A.  As  I  recall,  as  I  went  through  that  there 
were  certain,  there  were  several  things  that  I  dis- 
agreed with,  two  or  three  of  which  I  discussed,  and 
he  interrupted  there  once  to  say,  "Well,  I  will  type 
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this  up  and  send  it  back."    I  told  him  that  I  wanted 
to  check  some  facts  some  more,  to  review  my  files 
and  to  get  some  of  this  straight  in  my  mind. 

Q.  And  you  told  him  that  you  would  prefer  to 
have  the  matter  seen  by  the  company  attorney  be- 
fore you  signed  it? 

A.  I  told  him  that  I  wanted  to  discuss  it  with 
our  company  people,  that  there  were  certainly  some 
things  in  there  that  I  wanted  to  re^dew  some  more. 

Q.     Before  you  signed  it? 

A.     I  didn't  tell  him  I  would  sign  it. 

Q.     Under  oath? 

A.     I  didn't  tell  him  that  I  would  sign  it. 

Q.  You  wanted  to  review  these  things  before 
you  signed  it  under  oath? 

A.     I  wanted  to  review. 

Q.     Well,  answer  "yes"  or  "no." 

A.    Yes. 

Q.  In  this  statement  you  gave,  I  will  read  you 
a 

Mr.  Smith:  I  object  to  the  referral  of  these 
notes  as  Mr.  Wolcott's  statement. 

Mr.  Yeates:  How  would  you  like  them  to  be 
designated?  How  would  you  like  me  to  call  them, 
Mr.  Smith?  How  would  you  like  me  to  refer  to 
them  ? 

Mr.  Smith:  I  would  say,  at  the  most,  "the  notes 
that  the  field  examiner  took." 

Mr.  Yeates:    Very  well. 

Q.  (By  Mr.  Yeates):  On  the  notes  the  field 
examiner  took  of  the  conversation  which  you  looked 
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over,  made  the  pencilled  notes  on  the  border,  now, 

do  you  recall  in  that  statement 

A.     Pencilled  notes  on  the  border,  I  don't  recall. 

Q.     Pencilled  checks? 

A.  Yes,  I  think  there  were  some  checks  on  the 
border. 

Q.  Do  you  recall  whether  these  were  put  here 
by  you?  [206] 

A.     I  think  I  put  one  or  two  in  there. 

Q.  Now,  on  these  notes  of  the  field  examiner, 
do  you  recall  a  statement  made :  "In  fact,  Mr.  My- 
ers on  February  28th,  1957,  reported  for  work  as 
tvareJiouse.  He  was  cleared  through  the  Team- 
sters Union  at  Fresno"? 

Mr.  Smith:  I  am  going  to  object  to  the  reading 
from  these  notes  as  hearsay.  I  think  Mr.  Wolcott 
has  not  been  presented  these  notes  for  personal 
inspection.  He  has  not  signed  them.  They  do  not 
constitute  a  signed  statement.  Mr.  Schneider  has 
not  been  called  here  as  a  witness  to  relate  his  con- 
versation.    I  think  it  is  hearsay. 

Trial  Examiner:  Well,  he  is  not  offering  the 
notes.  As  I  understand,  he  is  using  them  as  a 
method  of  refreshing  the  witness'  recollection. 

Mr.  Smith :  May  I  ask  that  the  witness  be  per- 
mitted to  examine  the  notes? 

Trial  Examiner:  I  don't  suppose  Mr.  Yeates 
would  have  any  ol^jection  to  the  witness  examining 
them. 

Mr.  Yeates:    I  have  no  objection;  if  Mr.  Smith 
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wishes,    I   will   have   them   identified   and   put   in 

evidence. 

Q.  (By  Mr.  Yeates)  I  will  point  to  the  second 
page  of  the  notes  from  the  field  examiner  and  ask 
you  to  read  that  and  see 

A.     Starting  with  "In  fact"? 

Q.     Starting  with  "In  fact."   [207] 

A.     "In  fact,  Mr.  F.  Myers" 

Q.  You  don't  have  to  read  them  out  loud.  Just 
read  them  and  see  if  they  were  not  in  the  notes  at 
the  time  you  looked  them  over. 

A.  Yes,  I  believe  that  was  in  the  statement  at 
the  time. 

Q.     Ajid  this  statement  was  given 

A.     Those  are  not  my  words,  however. 

Q.  Did  you  read  the  statement  over,  the  notes 
over  ?  A.     Yes. 

Q.     And  that  was  on  or  about  the  17th  of  May? 

A.    Yes. 

Q.  Is  it  your  testimony  now  that  this  statement 
here  is  incorrect? 

A.  Well,  I  have  said  that  I  assumed  that  Mr. 
Myers,  if  that  is  what  you  are  referring  to,  had 
been  cleared  through  the  Fresno  local  since  I  called 
for  a  man  from  the  Fresno  local. 

Mr.  Yeates:    Did  you  have  an  objection? 

Mr.  Smith:     No. 

Q.  Is  that  your  recollection  now,  at  the  present 
time,  of  Avhat  the  matter  was?  A.    Yes. 

Q.     And ? 
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A.    You  mean  as  to  what  occurred  or  what  is 
in  there? 

Q.     As  what  occurred? 

A.     Yes,  that  is  my  recollection  as  to  what  oc- 
curred. [208] 

Q.     And  not  what  is  in  the  statement? 
A.     Right. 

Q.     Have  you  discussed  the  statement  with  Mr. 
Smith  or  the  other  representatives  of  the  company? 
A.     Yes. 

Q.     Have  they  seen  a  copy  of  this  statement? 

A.  Mr.  Sclmeider  furnished  a  copy.  I  haven't 
discussed  that  specific  statement.  I  have  discussed 
the  affidavit. 

Trial  Examiner:    Did  you  give  an  affidavit? 

The  Witness:  Well,  or  the  thing  that  was  sent  to 
us  as  an  affidavit,  but  which  is  unsigned. 

Trial  Examiner:    Well,  it  is  not  an  affidavit,  then. 

Mr.  Yeates:    No. 

The  Witness:  To  answer  your  question  fur- 
ther  • 

Trial  Examiner:  I  just  wanted  to  ascertain 
whether  you  had  actually  given  an  affidavit. 

Mr.  Yeates:  Your  attorney  can  bring  that  out 
when  he  is  questioning  you. 

The  Witness :    All  right. 

Q.  (By  Mr.  Yeates):  Referring  to  the  same 
statement,  or  notes,  made  by  Mr.  Schneider— 
I  think  it  will  probably  be  easier  if  I  hand  this  over 
to  you— I  will  call  your  attention  to  a  pencilled  no- 
tation in  this  first  full  paragraph  of  the  third  page 


248         Mo7Tison-Knudsen,  Inc.,  et  al.,  vs. 

(Testimony  of  James  Thomas  Wolcott.) 

what  are  the  others,  that  don't  refer  to  incorrect 

things?  What  are  they  for? 

A.  Things  that  I  wanted  to  review  for  myself. 
I  didn't  know  whether  he  was  going  to  leave  this 
statement  with  me  or  what  he  was  going  to  do  with 
it  at  the  time  he  handed  it  to  me.  He  told  me  it  was 
normal  procedure  to  sign  an  affidavit.  I  told  him  I 
would  not  sign  it,  because  there  were  several  refer- 
rals in  there  to  other  people,  there  were  things  in 
there  that  I  didn't  agree  with.  And  he  said,  "Well, 
I  will  have  this  typed  up  and  send  you  back  a  copy 
and  if  at  any  time  you  want  to  correct  this,  rewrite 
it,  do  anything  with  it,"  he  said.  "That  is  fine,  he 
said."  On  that  basis,  I  did  not  review  it  thoroughly. 
I  made  some  of  the  checks,  and  so  forth,  that  you 
see  there. 

Trial  Examiner:  Did  he  type  it  up  and  send  it 
back  to  you? 

The  Witness :    Yes,  he  did. 

Q.  (By  Mr.  Yeates) :  Now,  the  checkmarks, 
then,  you  stated  you  made  here  to  the  parts  where 
you  felt  were  incorrectly  stated? 

A.  Some  of  them.  Or  things  that  I  wanted  to 
review  in  my  mind  and  to  look  over  thoroughly. 

Q.  A  checkmark  appears  on  the  statement  on 
page  4.  "On  [212]  April  5,  1957,  I  again  telephoned 
Mr.  Tuttle  and  talked  to  him  ahont  the  job,  but  he 
did  not  seem  too  interested."  Was  that  checkmark 
put  there  because  you  Avere  not  sure  that  was  a  cor- 
rect statement  ? 

A.     That  was  anotlier  thing  I  wanted  to  check. 
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One  of  the  things  I  could  have  added  in  there  was 
a  little  ])it  more  specificity  as  to  what  he  meant  or 
what  I  meant  when  I  said  he  was  not  too  interested 
in  the  job. 

Q.  And  on  the  first  page  of  the  statement  there 
is  a  checkmark  on  the  phrase:  "The  incident  involv- 
ing Mr.  Tuttle  has  reference  to  a  warehouse  job  at 
Black  Rock."  Was  that  put  there  because  you  were 
not  certain  of  that? 

A.  I  did  not  agree  at  all  with  that  statement. 
I  did  not  say  what  the  incident  was.  I  did  tell  Mr. 
Schneider  that  we  had  Mr.  Tuttle  in  mind  for  a 
job  at  Black  Rock  relative  to  this  April  the  4th 
telephone  call.  That  is  not  my  statement.  That  state- 
ment is  not  mine. 

Q.  "The  incident  involving  Mr.  Tuttle  has  ref- 
erence to  a  warehouse  job  at  Black  Rock"? 

A.  I  did  not  mention  the  incident.  That  was  on 
the  piece  of  paper  when  it  came  back,  that  Mr. 
Schneider  handed  to  me  and  said,  "Look  it  over." 

Q.  At  that  time  it  was  in  your  mind  that  this 
did  not  refer  to  Black  Rock? 

A.  I  did  not  state  what  the  incident  was.  [213] 
In  fact,  I  specifically  asked  him. 

Q.     Just  answer  "yes"  or  "no." 

A.     I  am  trying  to  answer. 

Q.     Just  answer  "yes"  or  "no." 

Trial  Examiner:  Do  you  understand  the  ques- 
tion he  is  asking  you?  \ 

The  Witness:    Well,  I  have  lost  it  now. 
Mr.  Yeates:     All  right. 
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Q.  (By  Mr.  Yeates) :  At  the  time  of  this  state- 
ment was  it  your  understanding  or  did  you  feel 
that  this  did  not  refer  to  the  Black  Rock  project, 
concerning  Mr.  Tuttle  ^ 

A.     Repeat  that  once  more,  please. 
Q.     Did  you  feel,  or  did  you  have  a  doubt  that 
the  matter  we  were  concerned  with  referred  to  the 
Black  Rock  project? 

A.     Yes,  I  did  have  a  doubt.  I  didn't  know  what 
matter  he  was  concerned  with. 

Q.     Did  you  feel  that  it 

A.  I  asked  him  and  tried  to  find  out. 
Q.  Did  you  feel  it  went  to  the  Wishon  project? 
A.  The  only  reason  Black  Rock  got  in  there,  so 
far  as  I  know,  is  my  own  reference  to  the  April 
4tli— I  did  not  start  off  and  tell  him  what  incident 
he  was  talking  about.  I  was  trying  to  find  out 
what  the  charges  were  and  why,  and  he  would  not 
tell  me.  He  gave  me  the  general  statement  of  what 
was  in  the  complaint,  but  he  would  not  pin  it  do^vn 
to  a  specific  [214]  situation,  specific  jobs  or  specific 
times. 

Q.     So  you  feel  that  the  statement:  "The  inci- 
dent involving  Mr.  Tuttle  has  reference  to  a  ware- 
house job  at  Black  Rock"  was  incorrect? 
A.     As  it  is  used  there.  Wliich  page  are  you  on? 
Q.     I  am  on  the  first  page.  Now,  what  would  you 

say ? 

A.     Those  were  not  my  words  and 

Q.     Will  you  tell  the  Trial  Exannner  what  would 

be  your  words  on  that  matter? 
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A.  This  whole  thing  wonlcl  not  be  my  words.  I 
mean,  this  was  written  by  another  man,  as  a  result 
of  a  conversation  I  had  with  him. 

Q.     Which  you  read  over? 

A.  And  one  of  the  reasons  I  refused  to  sign  it, 
and  told  him,  that  those  were  not  my  words. 

Q.  Did  you  ask  for  the  paper  to  be  returned 
to  you? 

A.  He  said  he  would  type  it  up  and  return  it. 
He  said,  "I  will  have  to  keep  this  one." 

Q.     But  the  paper 

A.     He  said  he  would  have  to  keep  this  one. 

Q.  You  were  informed  by  Mr.  Schneider  that 
this  was  in  reference  to  an  investigation  when  you 
made  this  statement? 

A.     He  told  me  that  he  was  making 

Q.     Answer  my  question  "yes"  or  no." 

A.     Making  a  pre [215] 

Q.     Answer  "yes"  or  "no." 

A.     Ask  the  question  again,  please. 

Q.  You  were  told  by  Mr.  Schneider  that  this 
statement  was  being  taken  in  conjunction  with  an 
investigation  by  the  National  LalDor  Relations 
Board?  A.     Yes. 

Q.  On  the  bottom  of  page  3  there  is  a  state- 
ment which  has  been  inked  out,  continuing  over  to 
the  first  word  on  page  4.  I  will  ask  you  to  read  that 
inked-out  portion  there,  just  to  yourself.  Wasn't 
that  inked  out  at  your  request  by  Mr.  Schneider? 

A.  Let  me  read  the  statement  again.  Yes,  I  be- 
lieve it  was. 


252         Morrison-Knudsen,  Inc.,  et  al,  vs. 

(Testimony  of  James  Thomas  Wolcott.) 

Q.  So  that  the  statement  which  appears  there: 
"No  man  is  put  to  work  unless  he  obtains  a  clear- 
ance from  the  union,"  at  your  request,  Mr.  Schnei- 
der inked  ouf? 

A.  I  believe  he  either  read  that  to  me— I  be- 
lieve, as  I  recall,  he  started  to  read  portions  of  this 

statement  to  me 

Q.     You  are  not   answering  my  question. 
A.     (Continuing):     and   said,   "Is   this   cor- 
rects And  presumably  he  crossed  it  out  then. 
Q.     You  saw  him  ink  it  out? 
A.     I  can't  say  that  I  saw  him  ink  it  out. 
Q.     Is  this  the  check  mark,  yours,  along  the  side? 
A.     He   was   writing   this,   he   was   sitting   at   a 
table  away  from  me.  I  could  not  see  what  he  had 
in  front  of  him.   [216] 

Q.  This  statement  here,  did  he  ink  this  out  of 
his  own  volition  or  is  this  a  statement  which  you 
told  him  you  did  not  feel  was  correct  and  you 
wanted   it   inked   out? 

A.  I  told  him  it  was  not  correct.  What  he  did 
with  it  after  that,  you  had  better  ask  him.  He 
gave  me  that  orally,  as  I  recall  it.  I  don't  remem- 
ber seeing  that  in  the 

Q.     Is  this 

A.  I  don't  remember  seeing  that  not  crossed  out. 
I  will  put  it  that  way. 

Q.     Is   a   checkmark   appearing  by   that  phrase 
which  has  been  inked  out  on  page  3?  Do  you  recall 
putting  that  checkmark  in  there? 
A.     I  think  that  is  probably  mine. 


National  Lahor  Relations  Board  253 

(Testimony  of  James  Thomas  Wolcott.) 

Q.  Did  Mr.  Schneider  refuse  to  ink  out  any 
portions  of  this  statement? 

A.     We  didn't  go  over 

Q.     Answer  me  "yes"  or  "no." 

A.  I  can't  recall  any  specifically  that  he  refused 
to  ink  out. 

Q.  Did  you  feel  that  if  you  asked  him  to  ink 
any  of  these  out  he  would  have  refused,  if  you  had 
asked  him? 

A.  I  don't  know,  I  didn't  know  whether  he 
would  or  not. 

Q.  But  the  statements  that  are  appearing  there 
in  reference  to  Mr.  Ryan,  Mr.  Myers  and  the  last 
one  I  read  to  you  concerning  the  normal  procedure 
on  employing  are  incorrect?  [217] 

A.  You  would  have  to  review  those  as  individ- 
ual questions  if  you  want  me  to  give  as  complete 
an  answer  as  I  know  how^  to  give. 

Q.  The  first  one,  in  paragraph  two,  page  2, 
"Myers  was  cleared  through  the  Teamsters  Union 
of  Fresno,"  is  it  your  statement  that  that  is  now 
incorrect?  Answer  "yes"  or  "no." 

A.  I  believe  he  was  cleared  through  the  Fresno 
local. 

Q.     Well,  will  you  answer  "yes"  or  "no"? 

A.  Can  I  answer,  when  I  have  never  seen  the 
reference  slip  that  he  would  have—? 

Q.  I  ask  you  whether  this  statement  you  have 
in  the  notes 

A.  That  statement  was  in  the  statement  that 
he  showed  me. 
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Q;     Is  the  statement  incorrect  as  it  appears  in 
the  notes,  to  your  recollection  now? 
A.     I  don't  understand  your  question. 
Q.     I    am   asking   you,    is    the    statement:   "He, 
Myers,  was  cleared  through  the  Teamsters  Union 
of  Fresno"— and  that  is  what  appears  in  the  notes 
taken  by  the  field  examiner— is  it  your  testimony 
now  that  that  is  an  incorrect  statement? 
Trial  Examiner:    Of  what  he  said? 
Mr.  Yeates :    Of  what  he  said. 
Q'.     (By  Mr.  Yeates)  :    Of  what  you  said  to  Mr. 
Schneider. 

A.     That  he  had  been ? 

Q.     "He,  Myers,  was  cleared  through  the  Team- 
sters Union  of  Fresno."   [218] 
A.     Those  are  not  my  words. 
Q.     Well,  then,  Mr.  Wolcott,  answer  me  "yes"  or 
"no."  To  your  recollection  of  it  now,  is  that  the 
statement  you  gave  to  Mr.  Schneider. 
A.     That  is  the  thought,  yes. 
Q.     That  is  the  thought? 
A.     That  is  the  thought. 
Q.     Is  the  statement,  itself,  incorrect? 
A.     As  to  what  I  told  him  at  the  time? 
Q.    Yes. 

A.     I  don't  say  that  is  incorrect,  no. 
Q.     Could  it  be  correct?  A.     It  could  be. 

Q.  All  right.  Now,  on  page  3,  paragraph  1: 
"This  man,  Ryan,  was  cleared  through  the  Team- 
sters Union  of  Fresno."  Is  it  vour  testimony  at  this 
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time  that  that  is  an  incorrect  notation  of  the  state- 
ment you  gave  to  Mr.  Schneider? 

A.     There  again,  I  believe  that  is  the  thought. 

Q.     Well,  could  it  be  correct,  then  ? 

A.  You  are  talking  strictly  from  what  happened 
at  the  time  this  was  prepared,  I  assume.  Am  I 
correct  ? 

Q.  I  am  stating:  The  statement  as  represented 
in  the  notes  of  Mr.  Schneider,  in  reference  to  that 
matter,  could  that  then  be  correct? 

A.     That  could  be  correct.  [219] 

Q.  All  right.  And  on  paragraph  3  of  page  3, 
which  you  looked  over:  "In  some  cases  employees 
are  put  to  work  before  clearance.  I  then  arrange 
for  clearance  with  the  union  local  at  Fresno.  Usu- 
ally, before  an  employee  reports  to  work,  he  first 
goes  to  the  union  and  obtains  a  clearance  slip." 
N'ow,  the  same  question  as  to  the  other  two,  I  again 
ask  you  with  reference  to  this  statement. 

Trial  Examiner:  In  other  words,  is  that  what  he 
told  the  field  examiner. 

Q.  (By  Mr.  Yeates)  :  Is  that  statement  appear- 
ing in  those  notes,  is  it  your  testimony  at  this  time 
that  that  is  incorrect ? 

A.     May  I  ask  you  one  general  question? 

Q.     First,  let  me  ask  you  this  question 

Mr.  Smith:  Let  me  interject  at  this  juncture. 
I  think  it  is  getting  somewhat  argumentative,  even 
for  impeachment  purposes.  The  witness  has  testi- 
fied to  each  of  these  questions  and  to  each  of  the 
statements  that— I  should  say  he  has  testified  as 
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to   the   siil)ject  matter   of   each   of   the   statements 
that  Mr.  Yeates  is  referring  to.  Now,  Mr.  Yeates 
is  referring  to   statements  which  are  not  in  e\a- 

dence  here.  And 

Mr.  Yeates:  Mr.  Trial  Examiner,  if  Mr.  Smith 
likes,  we  will  put  these  in  evidence,  if  that  is  his 
objection  to   the   matter? 

Trial  Examiner:    Had  you  finished,  Mr.  Smith? 
Mr.  Smith:     I  want  to  point  out  that  they  are 
not  in  evidence.  Mr.  Wolcott  is  being  cross  exam- 
ined, so  to  speak,  as  to  matters  that  are  not  in, 
that  were  not  asked  him  on  his  direct  certainly. 

Trial  Examiner:  Well,  I  think  the  line  of  in- 
quiry is  a  proper  one,  if  that  is  what  you  are  get- 
ting at. 

Mr.  Smith:    Is  improper? 

Trial  Examiner:  Is  a  proper  one,  as  a  test  of 
the  witness's  credibility. 

]\Ir.  Smith:    For  impeachment  purposes? 
Trial  Examiner:    Yes.  I  think  it  is  proper. 
Something  seems  to  be  troubling  the  witness. 
The  Witness:     I  am  bothered  by  the  fact  that 
here  is  a  statement  which  a  field  examiner  hit  me 
cold  with.  I  knew  of  the  complaint,  which  I  did  not 
get  an  opportunity  to  review,  thoroughly  review, 

before 

Trial  Examiner:    Wait  a  minute. 
Mr.  Yeates :    I  think  these  are  self-serving  state- 
ments that  he  is  making. 

Trial  Examiner:     Just  a  minute.   That  is  all  a 
matter  that  vour  counsel  can  argue. 
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The  AVitness:    All  right. 

Trial  Examiner:  All  that  I  think  you  are  being 
asked  for  right  now  is  did  you  make  this  statement 
to  the  field  examiner.  [221] 

Isn't  that  what  you  are  asking  him,  Mr.  Yeates  ? 

Mr.  Yeates:    Yes. 

The  Witness:  I  have  tried  to  say,  those  are  not 
my  words. 

Trial  Examiner:  Well,  then  you  got  down  to 
this  last  statement.  Will  you  reframe  your  ques- 
tion on  the  last  statement  and  let's  try  to  get  it 
settled. 

You  are  not  being  asked,  as  I  understand  it,  at 
this  time  whether  this  is  a  true  statement  of  fact. 
You  are  being  asked  did  you  say  this  to  the  field 
examiner. 

That  is  what  you  are  asking  him,  Mr.  Yeates  ? 

Mr.  Yeates :  I  am  asking  him  is  it  his  testimony 
at  this  time  that  the  statement  which  I  have  read 
to  him  from  the  notes  of  the  field  examiner  and 
as  he  reports  them  is  correct. 

Trial  Examiner:  Incorrectly  reported,  you  mean, 
by  the  field  examiner? 

Mr.  Yeates:  Incorrectly  reported,  that  is  right, 
incorrect,  the  statement  that  I  have  read  to  him 

Trial  Examiner:  Let's  make  this  distinction.  I 
think  the  witness  is  a  bit  confused.  Are  you  ask- 
mg  him  if  that  is  a  correct  statement  of  fact  or 
are  you  asking  him— and  this  is  a  different  propo- 
sition—"is  this  what  you  said  to  the  field  exam- 
iner?'' 
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Mr.  Yeates:  I  am  asking  him  if  it  is  his  testi- 
mony at  [222]  this  tune  that  the  statement  I  have 
read  to  him  from  the  field  examiner's  notes  is  an 
incorrect  statement. 

Trial  Examiner:    Of  fact? 

Mr.  Yeates:    Of  fact. 

The  Witness:    Yes,  it  is  an  incorrect  statement 

of  fact.  And  incidentally,  this 

Trial  Examiner:  You  will  have  to  keep  to  the 
responses  to  the  questions  you  are  asked.  And  a 
witness  does  not  volunteer.  You  are  represented,  of 
course,  by  able  counsel. 

The  Witness:    Thank  you.  I  am  sorry. 
Trial  Examiner:     If  the  witness  doesn't  imder- 
stand  a  question,  he  should  always  say  he  doesn't 
understand  a  question,  of  course. 

The  Witness:  That,  sir,  was  exactly  my  point 
at  the  time  he  brought  it  out,  or  you  brought  out 

the  fact  versus 

Trial  Examiner:  We  don't  want  any  witness 
confused,  and  I  am  sure  Mr.  Yeates  is  not  intend- 
ing to  confuse  you.  If  you  don't  understand  the 
question,  just  tell  me  and  we  will  clear  it  up,  we 
will  clarify  it. 

The  Witness:     At  the  time  this  discussion  took 

place  with  Mr.  Schneider,  and  now 

Q.  (By  Mr.  Yeates)  :  Your  testimony  at  this 
time  is  that  this  statement  which  was  reported  in 
the  notes  of  Mr.  Schneider,  which  I  have  read  to 
you  and  which  you  read  at  the  time  he  gave  it  to 
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you,  in  these  notes  which  were  taken  by  him,  is 

incorrect?  [223]  A.     N'ow? 

Q.     Yes.  A.    As  a  fact,  now? 

Q.     Yes.  A.     Yes,  they  are  incorrect. 

Q.  And  was  it  incorrect  at  the  time  you  gave 
these  notes— or  these  notes  were  taken  by  Mr. 
Schneider? 

A.  Could  I  ask  how  you — what  is  your  ques- 
tion? 

Q.     You  answer  "yes"  or  "no." 
A.     That  question  I  cannot  understand. 
Mr.  Yeates:    Will  you  read  the  question  back  to 
him? 

(The  reporter  read  as  follows:  "Question: 
And  was  it  incorrect  at  the  time  you  gave  these 
notes— or  these  notes  were  taken  by  Mr.  Schnei- 
der?") 

Trial  Examiner:    An  incorrect  statement  of  fact? 

The  Witness:     As  it  exists  in  my 

Q.  (By  Mr.  Yeates)  :  Do  you  understand  what 
the  question  is  now? 

A.  I  don't  understand  what  the  question  is  now, 
and  what  it  refers  to. 

Mr.  Yeates:    Read  it  again,  Mr.  Reporter. 

(The  reporter  re-read  as  follows:  "Question: 
And  was  it  incorrect  at  the  time  you  gave  these 
notes— or  these  notes  were  taken  by  Mr.  Schnei- 
der?")  [224] 

Q.  (By  Mr.  Yeates) :  Mr.  Wolcott,  you  stated 
m  your  testimony  that  it  is  your  testimony  now 
that  this  statement  I  have  read  to  you  from  the 
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notes  of  Mr.  Schneider  is  incorrect.  We  are  refer- 
rino-  to  the  statement:  "In  some  cases  employees 
are  put  to  work  before  clearance.  I  then  arrange 
for  clearance  with  the  union  local  at  Fresno,"  et 
cetera.  Is  it  your  testimony  now  that  that  is  in- 
correct ? 

A.     Would  you  read  it  again,  please? 

Q.  "In  some  cases  employees  are  put  to  work 
before  clearance.  I  then  arrange  for  clearance  with 
the  union  local  at  Fresno.  Usually,  before  an  em- 
ployee reports  for  work,  he  first  goes  to  the  union 
and  obtains  a  clearance." 

A.  Your  question  is,  is  that  correct  now,  as  a 
fact  now? 

Q.  You  had  stated  prior  in  your  cross  examina- 
tion that  this  is  an  incorrect  statement  and  it  is 
your  testimony  now  that  that  is  incorrect. 

A.  As  it  exists  now.  It  is  not  always  correct. 
It  happens. 

Q.  Now  my  question  is:  Was  this  incorrect  at 
the  time  Mr.  Schneider  took  the  notes? 

A.  I  didn't  argue  that  particular  point  with  him 
then. 

Q.  Could  it  have  been  correct  at  the  time  you 
gave  him  the  statement? 

A.     It  might  have  been. 

Q.     It  might  have  been  correct. 

Referring  to  the  same  notes  of  Examiner  Schnei- 
der, there  [225]  is  a  statement:  "Late  in  March 
1957  I  mentioned  to  Fudge  that  we  might  put  Tut- 
tle  to  work  on  the  swmg  shift.   Fudge  said  that 
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it  would  be  fine  with  him."  Now,  do  you  recall  that 

statement  being  in  the  notes  of  the  field  examiner? 

A.    Yes,  I  do. 

Q.  And  I  will  ask  you,  is  your  testimony  now 
that  that  statement  appearing  in  these  notes  is  an 
incorrect  statement? 

A.     No;  that  is  a  correct  statement. 

Q.  Was  your  purpose  in  calling  Mr.  Fudge  for 
this  on  Mr.  Tuttle  because  you  had  known  he  had 
had  disagreement  with  Mr.  Fudge  ?  A.     No. 

Q.  Who  did  Mr.  Myers  come  as  a  replacement 
for? 

A.  He  wasn't  a  replacement.  There  was  nobody 
left  about  that  time  that  I  can  recall. 

Q.     Was  there  somebody  going  to  leave? 

A.     Yes. 

Q.  ^Yhen  was  it  that  Mr.  Sharp  was  intending 
to  be  transferred,  going  to  Wishon? 

A.  I  don't  know  when  he  intended  going.  I 
know  when  he  left  Black  Rock. 

Q.  Was  Myers  a  replacement  for  Sharp  or  was 
he  to  come  because  of  the  fact  that  Sharp  was 
leaving  ? 

A.  That  wasn't  discussed  with  me  at  the  time 
that  Mr.  Myers  was  employed.  [226] 

Q.     Are  you  the  one  who  employed  Mr.  Myers? 

A.  Yes.  I  made  arrangements  for  him  to  be 
employed  at  the  job. 

Q.  And  I  have  here  the  payroll  record  for  Fred- 
die Myers  that  states  that  he  went  to  work  in  the 
week  of  March  3rd.  That  would  be— you  probably, 
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Mr.  Wolcott,  know,  looking  at  that,  you  probably 
know  what  day  that  might  be. 
A.     AYhat  was  your  question'? 
Q.     Could  you  tell  me  from  that  payroll  record 
note  there,  could  you  tell  me  what  date  it  appears 
that  Mr.  Ryan— I  mean  Mr.  Myers— was  employed? 
A.     It  appears  that  he  was  employed  or  signed 
up  for  employment  February  the  28th. 

Q.     What  is  the  date  that  he  reported  for  work? 
A.     I  don't  see  how  you  can  tell  that  from  this. 
In  fact,  you  can't  tell. 

Q.  Doesn't  it  state  on  the  hours  there  when  he 
came  to  work? 

A.  This  would  indicate  that  his  first  day  of 
work  occurred  during  the  week  ending  March  the 
10th.  They  have  no  time  for  the  week  ending  March 
3rd,  which  indicates  to  me  that  he  was  signed  up. 
Otherwise  there  would  be  no  occasion  to  indicate 
no  time. 

Q.  I  am  asking  you:  Does  this  indicate  when 
he  first  worked  at  the  Black  Rock  project? 

A.     He  first  worked,  as  I  would  interpret  this, 
the  Monday  of  the  week  ending  March  10th.  [227] 
Q.     And  are  you  in  disagreement  with  that  date 
as  the  working  date  of  Mr.  Myers? 

A.  I  don't  keep  the  payroll  records,  but  it  indi- 
cates here,  this  indicates  to  me  that  he  started  first 
working,  put  in  his  first  physical  work  for  us  the 
Monday  of  the  week  ending  March  10th. 

Q.  Would  you  be  satisfied  that  that  was  the 
first  day  that  he  reported  for  work? 
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Mr.  Smith:  I  am  going  to  object,  from  the  stand- 
point there  has  been  no  testimony  that  Mr.  Wol- 
cott knows  when  men  go  to  work  or  w^hen  they 
leave  work  or  anything  else. 

Mr.  Yeates:     That  is  not  the  question. 

Trial  Examiner:  I  take  it,  the  question  is  this: 
Are  you  raising  any  question  about  the  payroll  rec- 
ord that  you  have  in  front  of  you,  or  do  you  ac- 
cept that  as  a  correct  statement? 

The  Witness:     That ? 

Trial  Examiner:  That  he  went  to  work  on  or 
about  the  10th  of  March. 

The  Witness:  Yes,  I  accept  this,  that  he  went 
to  work 

Q.  (By  Mr.  Yeates)  :  If  you  were  going  to  look 
up  the  date  that  Mr.  Myers  went  to  work  for  your 
own  purposes,  is  this  the  record  that  you  would 
refer  to?  A.     Xo.  [228] 

Q.     But  you  accept  this  as  being  correct? 

A.     As  to  what? 

Q.  As  to  the  first  day  that  Mr.  Myers  worked 
at  the  Black  Rock  project. 

A.     It^s  acceptable  to  me. 

Q.     These  are  records  prepared  by  the  company? 

A.     Yes. 

Q.  And  on  the  employment  of  Mr.  Ryan,  this 
payroll  record  prepared  by  the  company  states  that 
he  first  came  to  work  in  the  week  preceding  March 
31st? 

A.     It  would  not  state  when  he  came  to  work. 
Q.     Does  it  indicate 
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A.     I  mean  as  such.  This  is  a  record  of  hours. 

Q.  That  he  worked.  If  he  would  have  worked  be- 
fore that  time,  would  he  have  not  been  paid' for  it? 

A.  I  would  certainly  assume  so.  I  don't  handle 
the  payroll.  I  would  assume  so. 

Mr.  Smith:  I  wonder  if  we  could  have  a  short 
recess,  a  very  short  recess  here. 

A.     I  am  not  a  payroll  clerk. 

Trial  Examiner:  Well,  we  are  right  here  on 
General  Counsel's  examination.  If  we  have  one,  we 
will  have  to  have  it  with  his  approval. 

Mr.  Yeates:     I  am  almost  through. 

A.     What  was  your  question,  sir*?  [229] 

Q.  (By  Mr.  Yeates)  :  Would  you  accept  that 
as  being  a  correct  statement  of  the  first  day  that 
Mike  Ryan  worked  at  the  Black  Rock  project? 

A.    Yes. 

Q.     Very  well.  On  the  role  of  Morrison 

Trial  Examiner:    When  was  that  date? 

Mr.  Yeates:  It  is  in  the  week  ending  March — 
he  was  employed  during  the  week  ending  March 
31st. 

The  Witness:     Could  I  ask  a  question,  sir? 

Mr.  Yeates:     Certainly. 

The  Witness :  That  indicates  he  worked  the  full 
week,  starting  on  a  Monday,  and  worked  the  full 
week  ending  March  31st.  The  week  ends  on  a  Sun- 
day. So  he,  as  I  would  interpret  this,  started  work 
on  a  ^ionday  of  the  week  which  ends  March  31st. 

Trial  Examiner:  Does  that  card  show  the  date 
on  which  he  was  hired? 
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The  Witness:  It  shows  at  3/25/5—1  believe  that 
is  correct^ — do^^^i  in  the  comer. 

Q.  {By  Mr.  Yeates)  :  Mr.  Wolcott,  the  role  of 
Morrison-Ejiiidsen  in  these  joint  ventures,  where 
they  are  acting  in  the  capacity  they  are  acting  in 
at  Kings  River  and  the  Morrison- Walsh-Perini,  in 
their  role,  they  assembled  the  crews  for  that  work, 
is  that  coi-rect?  They  are  the  ones  who  have  the 
duty  and  it  is  their  ol^ligation  to  get  the  work  crew 
to  perform  that  work?  [230] 

A.  Morrison-Knudsen  Company  is  the  sponsor- 
ing partner. 

Q.     As  the  sponsoring  company,  it  would  be  their 
responsibility  to  see  that  the  crew  was  assembled? 
A.    Yes. 

Q.  And  is  the  equipment  used  in  those  joint 
ventures  Morrison-Knudsen's  equipment? 

Mr.  Smith:  Objection.  This  has  nothing  to  do 
with,  that  I  can  see,  with  the  direct  examination. 
It  is  improper  cross. 

Trial  Examiner:    I  don't  know  as  it  is. 

Mr.  Yeates :  He  took  him  through  all  his  quali- 
fications. 

Trial  Examiner:  You  are  correct.  What  I  was 
thinking  is:  What  is  the  materiality  of  it? 

Mr.  Yeates :  I  am  trying  to  show  the  close  rela- 
tionship with  Morrison-Knudsen  in  all  these  oper- 
ations. 

Trial  Examiner:  Is  there  any  real  question,  any 
real  issue  there? 
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Mr.  Yeates:  Not  in  my  mind,  if  the  Trial  Ex- 
aminer feels  that  has  been  sufficiently  covered. 

Trial  Examiner:    I  just  don't  see  an  issue  there. 

Mr.  Yeates:  I  just  wanted  to  be  sure  that  the 
record  was  clear  on  showing  the  close  relationship 
between  Morrison-Knudsen  and  the  joint  venture 
in  all  these  operations. 

Trial  Examiner:  Has  that  reference  against 
whom  an  order  should  issue,  in  the  event  an  order 
were  issued?  Is  that  your  point?  [231] 

Mr.  Yeates:  The  relationship  I  am  driving  at 
is  the  relationship  between  Mr.  Perkins  and  Mor- 
rison-Walsh-Perini  or  Kings  River 

Trial  Examiner:  Yes,  I  see  what  you  are  get- 
ting at.  He  may  answer. 

The  "Witness:     Would  you  restate  the  question. 

Q.  (By  Mr.  Yeates):  Is  the  equipment  used 
when  Morrison-Knudsen  is  sponsoring  the  project, 
or  the  joint  venture,  the  equipment  of  Morrison  & 
Knudsen,  unless  additional  equipment  is  purchased? 

A.     Kings  River  Constructors? 

Q.     Yes.  A.     I  don't  know. 

Q.     In  each  case,  locally,  would  it  be 

A.  In  each  case  it's  got  "Morrison- Walsh- 
Perini"  or  "Kings  River  Constructors"  on  the 
doors.  That  is  all  I  know. 

Q.  You  are  presently  paid  by  Morrison-Walsh- 
Perini  ?  A.     No. 

Q.  Were  you  at  the  time  of  the  Kings  River, 
the  matter  in  question?  A.     Yes. 

Q.    Who  are  you  being  paid  by  now? 
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A.     Morrison-Knudsen  Company. 

Q.  Had  you  ever  served  in  a  joint  venture  be- 
fore, in  a  capacity  of  labor  coordinator  for  a  joint 
venture,  in  wliicli  Morrison  &  Knudsen  was  the 
sponsoring  company?  A.     Before  what? 

Q.     Kings    River    Constructors.  A.     Yes. 

Q.  During  that  time  by  whom  were  you  paid, 
on  the  previous  joint  venture? 

A.  I  was  employed  by  and  paid  by  Morrison- 
Walsh-Perini,  before  the  Kings  River  Constructors 
work  began. 

Q.  Prior  to  that  time  had  you  ever  been  en- 
gaged, or  did  you  ever  participate  in,  a  joint  ven- 
ture in  which  Morrison-Knudsen  was  the  sponsor- 
ing company?  A.     No. 

Q.  Was  it  your  understanding  at  the  time  you 
were  working  for  Morrison- Walsh-Perini  that  you 
would  again  be  employed  by  Morrison-Knudsen  at 
some  future  date  after  that? 

A.  I  had  no  particular  understanding  beyond 
my  current  assignment. 

Q.  You  are  now  working  for  Morrison-Knudsen 
Company?  A.     Yes,    I   am   now. 

Q.  And  prior  to  the  time  that  you  went  to  the 
Morrison- Walsh-Perini,  or  whatever  the  deal  is, 
you  were  employed  by  Morrison-Knudsen  *? 

A.    Yes. 

Q.  Had  you  known  Mr.  Perkins  prior  to  Feb- 
ruary 1957.  A.    Yes.  [233] 

Q.  Had  you  worked  with  Mr.  Perkins  on  pre- 
vious projects?  A.     Yes.  One. 
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Q.  Where  was  your  office  in  Fresno  in  relation 
to  the  office  of  Mr.  Perkins  during  the  period  of 
the  Kings  River  Constructors'? 

A.  My  office  was  at  1825  Merced  Street.  His 
office  was  on  the  project. 

Q.  Did  Mr.  Perkins  have  any  office  at  all  in 
the  office  in  Fresno? 

A.  He  did  for  a  short  time  before  the  weather 
opened  up  and  he  got  back  to  the  job. 

Q.  Did  you  see  Mr.  Perkins  at  the  Wishon 
project?  A.     When? 

Q.     During  this  period  in   question. 

A.     Would  you  state  the  period  in  question? 

Q.     February  1957. 

A.     Did  I  see  him  on  the  project  in  February? 

Q.     Anytime  in  February. 

A.  I  don't  think  so.  It  is  possible,  but  the 
weather  was  pretty  bad  then. 

Q.     Did  you  see  him  around  Fresno  at  any  time  ? 

A.    Yes. 

Mr.  Yeates:    That  is  all. 

Trial  Examiner:    We  wull  have  a  short  recess. 
(Short  recess.)    [234] 

Trial  Examiner:    We  will  resume. 

Redirect  Examination 
Q.     (By  Mr.  Smith)  :     Have  you  a  contract  of 
employment  with  Morrison-Knudsen  ?  A.     No. 

Q.    Do  you  know  anybody  that  lucky? 
A.    No,  I  am  afraid  I  don't. 
Q.     When  Mr.  Albert  Schneider,  the  field  exam- 
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iner  for  the  Board,  visited  you  sometime  iii  May 
1957  did  he  advise  you  of  the  purpose  of  his  busi- 
ness, or  of  his  visit? 

A.  He  said  he  was  there  Avith  regard  to  a  charge. 

Q.  Did  he  advise  you  who  made  the  charge? 

A.  Yes. 

Q.  Would  you  state? 

A.  Yes.  Mr.  M.  E.  Tuttle  had  made  the  charge. 

Q.  Did  he  advise  you  against  whom  the  charge 
had  been  made? 

A.     He  said  against  Kings  River  Constnictors. 

Q.  Prior  to  Mr.  Schneider's  visit  had  you  been 
advised  that  an  unfair  labor  practice  charge  had 
been  made  against  Kings  River  Constructors  with 
respect  to  Mr.  Tuttle? 

A.  We  had  seen  a  copy  of  the  charge,  I  believe, 
before  that. 

Q.  Had  you  seen  it  or  had  you  been  advised 
of  it? 

A.  I  think  we  received  a  copy  of  the  charge,  it- 
self. I  had  had  no  contact  with  any  member  of  the 
Board,  as  I  remember. 

Q.  At  the  time  that  you  first  became  aware  of 
the  mifair  [235]  labor  practice  charge  having  been 
filed  did  you  call  me  in  the  Boise  office? 

A.     (No  response.) 

Q.  Just  "yes"  or  "no."  At  that  time,  that  you 
first  became  aware  that  a  charge  had  been  filed. 

A.  That  a  charge  had  been  filed,  no,  I  didn't 
call  you. 
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Q.  At  the  time  of  Mr.  Schneider's  visit  to  you 
did  you  call  me  in  the  Boise  office?  A.    No. 

Q.  Did  Mr.  Schneider  ask  you,  ever,  to  prepare 
in  your  own  words  any  statement  concerning  Mr. 
Tuttle?  A.     No,  he  did  not. 

Q.     Did  you  ever  do  so  ?  A.     No. 

Q.     Did  Mr.  Schneider  at  the  time  he  was  mak- 
ing these  notes  advise  you  of  the  exact  nature  of 
the  notes  or  statement  he  was  preparing? 
A.     No,  he  did  not. 

Q.  Were  these  deleted  words  referred  to  by  Mr. 
Yeates  in  his  cross  examination,  these  deleted  words 
in  the  investigator's  statement,  were  they  your 
words  or  were  they  those  of  Mr.  Schneider  *? 

A.  They  were  not  mine.  They  were  his.  I  told 
him  it  was  entirely  incorrect. 

Q.  Did  Mr.  Schneider  propound  the  statements 
to  you  or  did  [236]  you  propound  the  statements 
to  him?  A.     Which  statements? 

Q.  Did  Mr.  Schneider  frame  his  questions  in 
the  form  of  statements,  asking  whether  they  were 
true  or  false? 

A.  He  asked  several  questions,  but  not  as  to 
whether  they  were  true  or  false.  He  asked  ques- 
tions and  took  notes  and  later  handed  me  the  writ- 
ten-out  form,  or  the  written,  rough  form,  in  what- 
ever it  is  there. 

Q.  And  you  told  him  at  that  time  that  there 
were  many  inaccuracies?  A.    Yes,  I  did. 

Q.  Mr.  Wolcott,  you  have  testified  that  you  were 
working  for  both  Morrison-Walsh-Perini  and  Kings 
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River  Constructors  then,  although  you  were  on  the 

payroll  solely  of  Morrison- Walsh-Perini 

A.     That  is  correct. 

Q.  The  project  manager  of  Morrison-Walsh- 
Perini  was  who?  A.     Mr.  Bert  Perkins. 

Q.  And  the  project  manager  of  Kings  River 
Constructors  was  who  ?        '    A.     Mr.  Jack  DeLay. 

Q.  In  working  for  two  different  employers  and 
two  different  project  managers,  did  Mr.  Perkins  at 
any  time  advise  you  or  give  you  instructions  with 
respect  to  Kings  River  Constructors? 

A.     No,  he  did  not.  [237] 

Q.     Did  he  have  authority  to  do  so?  A.     No. 

Q.  And  did  Mr.  DeLay  at  any  time  advise  you 
with  respect  to  your  employment  with  Morrison- 
Walsh-Perini  ?  A.     No. 

Mr.  Smith:    That  is  all. 

Mr.  Yeates :    No  further  questions. 

Trial  Examiner:  I  want  to  ask  you  a  few  ques- 
tions. It  may  be  repetitious.  There  are  a  few  things 
that  are  not  entirely  clear  to  me. 

When  was  the  first  knowledge  that  you  had  that 
Mr.  Tuttle  wanted  a  job  on  the  Kings  River  proj- 
ect? 

The  Witness:     When  he  came  to  my  office. 

Trial  Examiner:  Is  it  your  testimony  that  you 
had  no  knowledge  prior  to  that  time  that  Mr.  Tut- 
tle was  interested  in  securing  employment? 

The  Witness:  I  had  had  no  knowledge  prior  to 
that  time. 

Trial  Examiner:     Is  it  your  testimony  that  Mr. 


272         Morrison-Knudsen,  Inc.,  et  al.,  vs. 

(Testimony  of  James  Thomas  Wolcott.) 

Perkins  had  not  spoken  to  you  prior  to  that  time 

about  Mr.  Tuttle? 

The  Witness:  I  don't  recall  that's  in  the  testi- 
mony, but  he  hadn't  spoken  to  me.  He  had  not. 

Trial  Examiner:  In  the  hiring  process  of  em- 
ployees on  the  Kings  River  project,  I  believe  you 
have  testified  that  before  anybody  was  hired  it 
would  be  referred  to  you.  Is  that  correct?  [238] 

The  Witness:  The  project  manager  in  some 
cases  hired  people.  But  it  was  coordinated,  the 
hiring  was  coordinated,  through  me.  We  worked 
together. 

Trial  Examiner:  If  he  hired  somebody  directly, 
he  would  inform  you  inmiediately,  is  that  correct? 

The  Witness:     Not  necessarily,  no.  He  was  my 

boss. 

Trial  Examiner:  And  he  didn't  have  to  report 
to  you,  in  other  words?  Is  that  right? 

The  Witness:     No,  sir. 

Trial  Examiner:  You  have  testified  that  w^hen 
Mr.  Tuttle  first  came  to  you  with  respect  to  a  job 
on  the  Kings  River  project,  you  informed  him  at 
that  time  that  there  was  no  job  opening  at  that 
time  ? 

The  Witness :  I  told  him  I  had  nothing  for  him, 
sir,  at  that  time. 

Trial  Examiner:  Did  Tuttle  make  any  refer- 
ence to  a  specific  job  that  he  wanted  or  that  he 
had  in  mind? 

The  Witness:  I  don't  recall  that  he  did  on  the 
first  visit. 
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Trial  Examiner:  Well,  let's  keep  this  to  the 
first  visit. 

The  Witness:    No. 

Trial  Examiner:  Did  he  mention  Mr.  Sharp  to 
you  on  this  first  visit? 

The  Witness:     No,  I  don't  recall  that  he  did. 

Trial  Examiner:  Incidentally,  did  Mr.  Sharp 
at  any  time  [239]  speak  to  yon  about  Mr.  Tuttle? 

The  Witness:    No.  I  don't  think  so. 

Trial  Examiner:    Do  you  know  Mr.  Sharp? 

The  Witness:    Yes,  I  do. 

Trial  Examiner:  I  believe  you  have  testified 
that  this  payroll  record  shows  that  Myers  was  hired 
on  February  23rd. 

Mr.  Yeates:  I  believe  it  was  the  28th.  Par- 
don me. 

Trial  Examiner:  Will  you  take  it  and  look  at 
it  again,  just  to  verify  that? 

Mr.  Smith :  I  was  under  the  impression  that  he 
had  testified  that  il\Q  date  there  was  3/25. 

Mr.  Yeates :    That  was  Ryan. 

Trial  Examiner:  I  am  talking  about  Myers  now. 
Anyhow,  he  has  the  card  before  him  now. 

Mr.  Smith:     Excuse  me. 

The  Witness:  The  date  of  2/28/57  is  given  here 
by  badge  number. 

Trial  Examiner:  What  does  that  mean?  I  don't 
know  what  "badge  number"  means.  What  does  it 
mean  to  you? 

The  Witness:  To  me,  it  means  that  he  was  hired 
that  date. 
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Trial   Examiner:     Well,    is    a   man    assigned    a 
badge  number  when  he  is  hired? 

The  Witness:    No.  We  didn't  use  badges  on  this 
project. 

Trial  Examiner:    Why  do  you  think  that  would 
indicate  the  date  of  his  hiring?  [240] 

The  Witness:    Well,  the  "22857"  is  2/28/57. 
Trial  Examiner:    But  why  do  you  think  coming 
under  the  head  badge  number,  that  that  would  in- 
dicate a  date  of  hiring? 

The  Witness:     I  believe  they  put  the   date   of 
hiring  on  these. 

Trial  Examiner:    Do  you  have  any  independent 
recollection  as  to  the  date  of  Myers'  hiring? 
The  Witness:    He  was  called  for. 
Trial  Examiner:     Do  you  know  who  called  for 
him? 

The  Witness:  Excuse  me,  I  am  not  referring  to 
a  call  to  me.  There  was  a  discussion  of  his  hiring 
late  in  February  and  I  believe  that's  about  when 
he  was  hired.  But  sometimes  I  would  make  arrange- 
ments to  hire  a  man  and  he  might  go  sign  in  at 
payroll  and  say,  "Well,  I  have  got  to  go  get  my 
trailer,"  or  "I  have  got  other  business.  Can  I  re- 
port on  such-and-such  a  day  to  go  actually  to 
work  ?" 

Trial  Examiner:  What  I  really  want  to  know, 
and  I  wish  you  would  search  your  recollection  care- 
fully before  you  answer:  Had  you  made  arrange- 
ments to  hire  Myers  before  or  after  you  saw  Tut- 
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tie?  Or  did  you  make  such  arrangements  before 
or  after? 

The  Witness:  I  made  those  arrangements  after 
I  had  first  seen  Mr.  Tuttle. 

Trial  Examiner:  Now,  you  knew,  then,  at  the 
time  that  you  made  the  arrangements  for  hiring 
Myers  that  Tuttle  wanted  a  job,  is  that  correct? 

The  Witness:     He  was  on  application. 

Trial  Examiner:    Well,  was  he 

The  Witness :    Along  with  others,  of  course. 

Trial  Examiner:  Can  you  tell  me  this:  Whose 
application  came  first,  Myers'  or  Tuttle's? 

The  Witness:  Mr.  Myers  wasn't  on  application 
with  me. 

Trial  Examiner:     How  did 

The  Witness :    I  just  wanted  a 

Trial  Examiner:  How  did  Myers'  hiring  come 
about,  if  you  know? 

The  Witness:    (Continuing)    good  worker. 

Trial  Examiner:  How  did  Myers'  hiring  come 
about  ? 

The  Witness:  Mr.  DeLay  contacted  me  and  said, 
"G-et  me  a  good  warehouseman."  And  I  discussed 
it  with  Mr.  Fudge.  He  said  he  had  a  good  one.  I 
said,  "Fine.  Send  him  up." 

Trial  Examiner:  The  question  will  arise  then,  in 
the  mind  of  everybody  who  has  anything  to  do 
with  this  case,  knowing  that  Mr.  Tuttle  was  an  ap- 
plicant, why  did  you  feel  it  necessary  to  call  Mr. 
Fudge  ? 
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The  Witness:  I  didn't  feel  Mr.  Tiittle  was  very- 
well  qualified. 

Trial  Examiner:    Would  you  explain? 

The  Witness:  Well,  for  one  thing,  his  age.  And 
also  his  attitude  and  the  way  he  applied  for  the 
job  and  discussed  his  background.  [242] 

Mr.  Yeates:  Mr.  Trial  Examiner,  I  think  this 
matter  that  you  are  discussing  now  goes  outside  of 
the  matter  of  the  general  denial  of  the  answer. 

Mr.  Smith:  I  was  going  to  interject  here  that 
I  couldn't  see  where  it  was  leading,  I  don't  think 
there  has  been  an  allegation  in  the  complaint  that 
we  were  selecting  one  workman  over  another  or 
anything  of  that  nature.  And  I  can't  see  that  it  is 
entirely  relevant  or  material. 

Mr.  Yeates :  I  think  as  far  as — in  regard  to  the 
pleading,  I  think  there  is  no  affirmative  defense 
pleaded  that  he  was  not  qualified  for  this  work  or 
that  they  considered  him  to  be  unqualified. 

Trial  Examiner:  Well,  Mr.  Yeates,  the  complaint 
alleges  that  this  man  was  denied  employment  be- 
cause he  didn't  get  clearance  through  the  union. 
That  is  the  substance  of  the  complaint,  is  it  not? 

Mr.  Yeates:    That  is  right. 

Trial  Examiner:  I  am  trying  to  find  out  wliat 
the  facts  are.  Whether  they  are  outside  the  actual 
answer  or  not,  I  still  want  to  as  far  as  possible 
find  out  the  facts. 

Then,  is  it  your  testimony  that  you  considered 
that  because  of  age  and  the  manner  of  his  approach 
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to  the  matter  Mr.  Tuttle  was  not  qualified  for  the 

job? 

The  Witness:    I  wasn't  impressed 

Mr.  Yeates:     May  I  have  an  objection  to  that? 
Trial  Examiner :    Certainly  you  may  have  an  ob- 

jection. 

And  incidentally,  anytime  I  ask  a  question  it  is 
just  as  if  an  attorney  were  asking  a  question.  Any- 
body can  object  to  any  question.  I  have  a  bit  of 
an  advantage  because  I  can  overrule  you,  but  you 
can  object. 

Mr.  Smith :  I  was  aware  of  that  fact.  I  wasn't 
sure,  myself,  what  your  line  of  testimony  was  lead- 
ing to. 

Trial  Examiner:  My  whole  inquiry  is  to  as  far 
as  possible  tiy  to  find  out  what  the  facts  are. 

Mr.  Smith:  We  have  nothing  to  hide  there.  I 
will  vohmteer  the  statement  that  I  believe  the  em- 
ployer maintains  throughout  his  employment  proc- 
ess the  right  to  determine  the  qualifications  and 
choose  and  hire  and  fire  whom  he  pleases. 

Trial  Examiner:  When  you  hired,  actually  Mr. 
Myers  was  hired  in  preference  to  Mr.  Tuttle? 

The  Witness:  That  is  correct.  I  didn't  feel  that 
merely  because  he  might  have  been  in  on  applica- 
tion necessarily  required  that  I  hire  him.  We  had 
no  seniority  or  anything  comparable. 

Trial  Examiner:  The  next  time  that  you— well, 
I  think  we  might  go  into  the  next  time,  but  at  a 
later  time  you  did  get  in  touch  with  Tuttle'  with 
respect  to  hiring  him? 
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The  Witness:    Yes,  I  did. 

Trial  Examiner:     What  kmd  of  job  were  you 
going  to  hire   [244]  him  on  on  this  later  occasion? 

The  Witness :    He  was  to  be  hired  at  Black  Rock 
when  Mr.  Maples 

Trial  Examiner:  Was  this  a  different  type  of 
job  from  the  one  that  you  filled  the  first  time? 

The  Witness  (continuing)  :  when  Mr.  Ma- 
ples quit. 

No. 

Trial  Examiner:     The  same  type  of  job? 

The  Witness:  We  had,  however,  used  up  some 
of  the  men  whom  we  tentatively  had  in  mind. 

Trial  Examiner:    It  was  still  a  warehouse  job? 

The  Witness:    Yes. 

Trial  Examiner :    That  you  had  in  mind  for  him? 

The  Witness:    Yes. 

Trial  Examiner:  May  I  ask  you,  then,  why  did 
you  try  to  get  in  touch  with  him  to  hire  him  if 
you  considered  that  he  wasn't  qualified? 

The  Witness:  Because  it  was  later  mentioned 
to  me  by  Mr.  Atkins  that  if  Mr.  Tuttle  was  still 
around,  he  thought  at  that  time  he  could  use  him. 

Trial  Examiner:     Mr.   Atkins   spoke   to  you? 

The  Witness:    Yes. 

Trial  Examiner:  Had  Mr.  Atkins  spoken  to  you 
about  Tuttle  prior  to  the  time  you  first  saw  Tuttle? 

The  Witness:    No.  [245] 

Trial  Examiner:  But  between  that  time  and  the 
time  that  you  got  in  touch  with  Tuttle  Atkins  did 
speak  to  you,  is  that  your  testimony? 
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Trial  Examiner:  Did  he  tell  you  he  wanted  Tut- 
tle? 

The  Witness:  He  asked  if  he  was  still  around, 
and  he  said,  "I  believe  I  can  use  him."  This  was 
about  the  15th  or  the  middle  of  March,  somewhere 
along  in  there. 

Trial  Examiner:  Then  you  did  get  in  touch  with 
Tuttle? 

The  Witness:    Yes. 

Trial  Examiner:  With  respect  to  giving  him, 
offering  him  a  warehouse  job? 

The  Witness:  Yes,  offering  him  a  warehouse 
job. 

Trial  Examiner:  What  happened  to  that?  You 
carried  it  so  far  and  then  you  didn't  really— your 
testimony  didn't  cover  what  happened  to  this  move 
on  your  part  to  hire  Mr.  Tuttle. 

The  Witness:  After  I  had  talked  twice  to  Mr. 
Tuttle  I  was  advised  later,  about  the  11th  or  12th 
of  April,  that  the  district  manager  of  the  company 
and  the  project  manager  of  this  project  had  de- 
cided to  eliminate  the  night  shifts,  which,  of  course, 
eliminated  those  jobs. 

Trial  Examiner:  And  that  is  the  reason  the 
offer  never  came  to  anything? 

The  Witness:  That  is  right.  There  was  no  job 
left  on  which  I  could  send  him.  [246] 

Trial  Examiner:  Did  you  at  any  time  during 
this  period  when  Tuttle's  application  was  pending 
with  you,  did  you  discuss  Tuttle  with  Fudge? 
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The  Witness:  Along  about  the  1st  of  April, 
when  there  was  discussion  about  Mr.  Maples  leav- 
ing, I  told  Fudge  that  we  would  probably  next 
send  up  Mr.  Tuttle,  that  we  still  had  him  on  appli- 
cation. 

Trial  Examiner:  Was  it  customary  for  you  to 
tell  Fudge  that  you  were  going  to  hire  somebody 
before  hiring  him"? 

The  Witness:  Not  necessarily.  But  in  this  case 
there  was  the  question  of  Mr.  Maples  leaving— and 
we  sometimes  discuss  people  on  application  back 
and  forth. 

Trial  Examiner:    What  did  Fudge  say? 
The  Witness:     He  said  something  to  the  effect, 
"Well,  he  is  your  man  and  you  pay  the  bill,"  some- 
thing to   that   effect,   "If   that   is   your   decision," 

or 

Trial   Examiner:     Did   he    say   anything   as    to 

whether  or  not  he  would  approve  giving  him  a  job? 

The  Witness:    He  said,  "If  you  want  him,  that 

is  your  decision,"  something,  I  think  he  said,  "That 

is  fine  with  me,"  something  of  that  nature. 

Trial  Examiner:     Is  that  the  first  conversation 
you  had  had  with  Fudge  with  respect  to  Tuttle? 
The  Witness:    Beg  your  pardon? 
Trial  Examiner:     Is  that  the  first  conversation 
you  had    [247]    had   mth   Fudge   with   respect   to 

Tuttle? 

The  Witness:     I  believe  we  discussed  it  briefly 
around  the  middle  of  March. 
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Trial  Examiner:  Let  me  ask  you  this:  Did  you 
discuss  the  matter  of  Tuttle  with  Fudge  at  any 
time  prior  to  the  time  you  hired  Mr.  Myers? 

The  Witness:     No. 

Trial  Examiner:    You  are  positive  about  that? 

The  Witness:     Yes. 

Trial  Examiner:    Did  Perkins  ever  say  anything 
to  you  about  hiring  Tuttle? 
The  Witness:     No. 

Trial  Examiner:  Do  you  have  anything  further 
of  Mr.  Wolcott,  Mr.  Smith? 

Mr.  Smith:     I  have  no  further  questions. 

Trial  Examiner:  Do  you  have  anything  further, 
Mr.  Yeates? 

Mr.  Yeates:     No. 

Trial  Examiner:    You  are  excused. 

(Witness  excused.) 

Trial  Examiner:  What  is  your  pleasure,  Mr. 
Smith? 

Mr.  Smith:    Again  I  renew  my  motion. 
Trial  Examiner:     Are  you  resting? 
Mr.  Smith :    We  are  resting.  I  beg  pardon. 
Trial  Examiner:     You  are  resting? 
Mr.  Smith :    We  are  resting^  [248] 
Trial  Examiner :    Do  you  have  anything  further  ? 
Mr.  Yeates :    I  have  one  question  I  would  like  to 
ask  Mr.  Tuttle. 
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MANFRED  E.  TUTTLE 

a  witness  called  by  and  on  behalf  of  the  General 
Counsel  on  rebuttal,  havmg  been  previously  sworn, 
was  examined  and  testified  further  as  follows: 

Direct  Examination 

Q.  (By  Mr.  Yeates) :  You  are  the  same  Mr. 
Tuttle  who  has  been  previously  sworn? 

A.     That  is  right. 

Q.  Mr.  Tuttle,  where  did  you  first  see  Mr.  Wol- 
cott  in  relation  to  the  job  at  Black  Rock  project? 

A.  I  saw  Mr.  Wolcott  in  front  of  the  office,  the 
general  offices,  at  Black  Rock,  the  first  time  I  ever 
met  the  man. 

Q.     What  date  was  that? 

A.  That  was  on  or  about  February  the  27th, 
26th  or  27th. 

Q.  Had  you  seen  Mr.  Wolcott  previous  to  that 
time  in  his  office? 

A.  I  saw  him  sitting  behind  two  or  three  dif- 
ferent people  the  morning  that  Mr.  Bert  Perkins 
took  me  to  the  office.  But  I  didn't  see,  talk  to  him 
nor  speak  to  him,  and  he  was  busy  with  other  peo- 
ple. Mr.  Perkins  gave  the  girl,  he  wrote  a  note  with 
my  name  on  it  and  told  the  girl  at  the  office  to 
keep  me  in  mind  for  Jack's  place  at  Black  Rock. 

Trial  Examiner:  When  you  saw  him  at  Black 
Rock  did  you  speak  to  him?  Were  you  introduced 
to  him? 

The  Witness:    I  spoke  to  him. 

Trial  Examiner:     Were  you  introduced  to  him? 

The  Witness:     No.  I  wasn't  introduced  to  him. 
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I  was  told  that  that  was  his  car  outside,  and  I  was 
with  a  Mr.  Dan  Tracy,  and  Tracy  sat  in  the  car 
all  the  time  I  talked  to  him.  And  Mr.  Tracy  is  in 
town  here,  with  a  broken  leg,  I  believe. 

Trial  Examiner:  You  knew  Mr.  Tracy  and  Mr. 
Tracy  knew  you,  is  that  right? 

The  Witness:  He  took  me  up  there.  I  rode  up 
in  his  car. 

Trial  Examiner:  Well,  was  Mr.  Tracy  present 
when  you  saw  Mr.  Wolcott? 

The  Witness :  Well,  what  do  you  mean  by  "pres- 
ent"? 

Trial  Examiner:  I  just  want  to  know  whether 
your  name  was  mentioned  to  Mr.  Wolcott  or 
whether  you  were  identified  to  him  in  such  a  man- 
ner that  he  would  remember  you. 

The  Witness:    I  identified  myself  to  Mr.  Wolcott. 

Trial  Examiner:    In  what  way? 

The  Witness :  I  went  up  and  told  him  that  Mr. 
Perkins  had  told  me  to  go  up  and  take  Jack 
Sharp's  place  at  the  warehouse.  And  Mr.  Wolcott 
told  me  right  there  that  Mr.  Perkins  had  abso- 
lutely no  jurisdiction  over  that  place  at  all.  And 
T  said,  "Well,  it's  peculiar  to  me  that  Mr.  Perkins 
can  take  a  man  out  of  a  job  but  can't  put  one  in 
his  place."  [250] 

Trial  Examiner:     That  is  what  you  said  to  Mr 
Wolcott? 

The  Witness:  That  is  what  I  said  to  Mr.  Wol- 
cott. 
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Trial  Examiner:  In  other  words,  you  were  sort 
of  questioning  his  authority? 

The  Witness:  Yes.  And  he  said,  "Well,  that  is 
the  way  it  is."  And  that  is  all  the  conversation  we 
had  until  the  next  day,  when  I  was  in  his  office. 

Trial  Examiner:  And  it  was  the  next  day  that 
you  went  to  his  office? 

The  Witness:  The  next  day  I  went  to  his  office 
again.  That  was  after  I  had  been  in  previously 
with  Mr.  Bert  Perkins. 

Trial  Examiner:    Excuse  me,  Mr.  Yeates. 

Q.  (By  Mr.  Yeates) :  And  where  did  this  con- 
versation take  place  with  Mr.  Wolcott? 

A.  Well,  it's  right  in  front  of  the  general  of- 
fices there,  you  know,  their  head  offices  at  Black 
Rock  or  Haas  Tunnel,  or  whatever  you  might 
call  it. 

Q.  Was  there  an  automobile  of  Mr.  Wolcott's 
there?  A.     Yes,  there  was. 

Q.     Did  you  see  the  automobile? 

A.     Yes.  He  was  standing  right  in  the  door  of  it. 

Q.    What  type  of  automobile  was  it? 

A.     I  don't  know. 

Q.    What  color?  Did  you  notice  the  color? 

A.  No,  I  never  even — I  know  that  I  stood  by 
it  because  one  [251]  of  the  boys  j^ointed  out  the 
car  for  me,  to,  me,  and  said  for  me  to  stand  by  it, 
that  that  was  the  best  place  to  catch  him. 

Q.  This  gentleman  you  talked  with  at  that  time, 
is  that  Mr.  Wolcott,  sitting  in  on  this  hearing? 
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A.  That  is  Mr.  Wolcott,  sitting  right  there  (in- 
dicating). 

Mr.  Yeates:  That  is  all. 

Cross  Examination 

Q.  (By  Mr.  Smith)  :  But  you  admit,  Mr.  Tut- 
tle, that  you  were  advised  on  this  Monday,  the 
first  time  you  went  up  to  Kings  River  Constructors' 
office,  you  admit  that  you  were  advised  that  Mr. 
Perkins  had  no  authority  with  respect  to  Kings 
River  Constructors  ? 

A.  That  is  what  Mr.  Wolcott  told  me,  that  I 
just  testified  to  it. 

Q.  And  thereafter  you  did  not  seek  a  job  from 
Mr.  Perkins?  A.     Yes.  Many  times. 

Q.     You  sought  work  with  Mr.  Perkins,  did  you  ? 

A.  I  saw  Mr.  Perkins  because  I  knew  him,  my 
wife  knows  his  wife,  and  my  wife  and  Mrs.  Per- 
kins were   well   acquainted. 

Q.     But  he  did  not  give  you  a  job  after  that? 

A.  No.  He  told  me  several  times  just  to  have 
a  little  patience,  he  would  get  something  for  me 
pretty  soon. 

Q.  And  the  next  time  you  were  offered  employ- 
ment by  Kings  River  Constructors  was  on  or  about 
April  4,  when  Mr.  Wolcott  called  you  on  the  mobile 
phone?   [252] 

A.  1^0.  The  next  time  was  on  or  about  March 
the  27th. 

Q.     Who  offered  you  employment? 
A.     Mr.  Atkins. 
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Q.    Who  offered  you— Mr.  Atkins? 

A.     Atkins  called  the  union. 

Q.    Did  he  talk  to  you?  A.    Who? 

Q.     Atkins. 

A.    No,  not  until  I  went  up  there.  But  I  had 
had  my  mail  forwarded. 

Q.     I  am  asking  you  what  Mr.  Atkins  asked  you. 
Did  Mr.  Atkins  offer  you  work?  A.     Yes. 

Q.     Wlien? 

A.     Well,  he  called  the  union  for  me. 

Q.     How    do    you    know?    I    am    asking    you 
what A.     He  told  me  so. 

Q.     I  am  asking  you  what  Mr.  Atkins — if  Mr. 
Atkins  offered  you  work,  Mr.  Tuttle. 

A.     That  is  right. 

Q.    When? 

A.     That  was,  I  think,  around  about  the  7th. 

Q.     What  did  he  say  to  you?  A.    A^^lat? 

Q.     He  offered  you  a  job?  [253] 

A.     That  is  right. 

Q.     What  did  he  say  to  you? 

A.    He  said  to  me,  "You  go  back  do^vn  and  talk 
to" — he  says,  "I  called  you  by  name'' 

Q.     I  am  not  asking  you  that.  I  am  asking  you 
if  Mr.  Atkins  offered  you  a  warehouse  job. 

A.     That  is  right.  He  did. 

Q.     What  did  he  say? 

A.     He  said,  "I  called  you,  for  you  personally.'^ 
That  is  what  he  said. 

Q.     I  am  not  asking  you  whether  he  called  some- 
body. I  am  askmg  you  what  he  told  you. 
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A.     You  asked  me  whether  he  offered  me  a  job. 

Q.    Did  he? 

Mr.  Yeates:     I  think  this  is  argumentative. 

Mr.  Smith:  It  is  argumentative,  but  it  is  im- 
portant. 

Mr.  Yeates:  If  it  is  argimientative,  you  can  tell 
Mr.  Smith  to  reframe  his  question  and  have  the 
witness  answer  the  question,  Mr.  Examiner.  I  see 
no  reason  for  the 

Trial  Examiner:  Mr.  Smith  has  asked  him  sev- 
eral times. 

Mr.  Yeates:     That  is  right. 

Trial  Examiner:  Did  Mr.  Atkins  offer  you  a 
job?  Did  he  offer  you  one? 

The  Witness:  He  called  for  me  on  the  phone 
and  told  Mr.  Fudge [254] 

Trial  Examiner:    Were  you  there  when  he 

The  Witness:     No.   I  only  know  what  he  told 
me.  But  Mr.  Atkins,  himself,  told  me. 
^  Mr.  Smith :    I  will  insist  that  he  answer  the  ques- 
tion. 

Q.  (By  Mr.  Smith)  :  Did  Mr.  Atkins,  to  your 
face  or  on  the  phone,  to  you,  offer  you  a  job? 

A.  You  want  to  know  the  whole  conversation, 
is  that  it? 

Mr.  Yeates:  Mr.  Tuttle,  will  you  answer  the 
question  he  has  asked  you? 

Q.  (By  Mr.  Smith)  :  Did  Mr.  Atkins,  to  your 
face  or  on  the  telephone,  offer  you  employment? 

Trial  Examiner:  Did  he  say,  "I  have  a  job  for 
you.  Come,  go  to  work"? 
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A.    No,  he  didn't  say,  "Come,  go  to  work." 

Mr.  Smith :    That  is  all  I  want  to  know. 

Q.  (By  Mr.  Smith):  Did  Mr.  Atkins  at  any 
time  to  your  face  or  in  a  telephone  conversa- 
tion  

A.     I  can  answer  that  only 

Q.     (Continuing)     offer  you  employment '^ 

Trial  Examiner:  Wait  until  the  question  is  fin- 
ished. 

A.    No.  Not  right  to  my  face. 

Mr.  Smith:    That  is  all  I  want  to  know. 

The  Witness:     But  I 

Mr.  Smith :    No ;  that  is  the  answer. 

Trial  Examiner :    Are  you  finished,  Mr.  Smith  ? 

Mr.  Smith:     Quite,  Mr.  Examiner. 

Redirect  Examination 

Q.  (By  Mr.  Yeates)  :  Will  you  state  again  for 
the  record  what  your  conversation  was  with  Mr. 
Atkins  ? 

A.  My  conversation,  when  I  came  into  the  ware- 
house, he  says,  "Mac,  I  called  for  you  to  Al  Fudge 
personally  and  asked  for  you,  and  by  name,  and 
Mr.  Al  Fudge  told  me  you  were  not  eligible  for 
any  jo])  up  there."  And  he  knew  that  we  had  had 
a  battle. 

Q.  I  don't  want  what  he  knew.  I  just  want  what 
he  said. 

A.  He  said,  "You  had  a  battle  with  Mr.  Fudge 
and  the  best  thing  for  you  to  do,  Mac,  is  to  go 
down  and  talk  to  him  real  nice  and  see  if  you  can't 
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get  him  to  clear  you."  And  I  said,  "Mr.  Atkins,  I 

never  crawled  to  a  union  agent  in  my  life  and  I 

am  never  going  to."  He  didn't 

Mr.  Yeates:     I  have  no  further  questions. 

Recross  Examination 

Q.  (By  Mr.  Smith):  You  admit,  Mr.  Tuttle, 
that  at  no  time  did  a  representative  of  Kings  River 
Constructors  offer  you  employment? 

A.  No,  I  don't  admit  to  any  such  a  thing.  Mr. 
Perkins  told  me  the  first  day 

Mr.  Smith:     That  is  all. 

A.     (Continuing)     that  I  had  a  job. 

Trial  Examiner:  Well,  that  has  been  covered 
very  extensively,  I  believe.  [256] 

Mr.  Yeates :    I  have  no  further  questions. 

Trial  Examiner:     You  are  excused. 
(Witness  excused.) 

Trial  Examiner:  Is  there  anything  further,  Mr. 
Yeates  f 

Mr.  Yeates:     Nothing  further. 

Trial  Examiner:  Do  you  want  to  make  an  oral 
statement  on  the  record,  Mr.  Smith?  You  wanted 
to   renew   your   motion? 

Mr.  Smith :    I  wanted  to  renew  my  motion. 

Trial  Examiner:  To  dismiss  the  complaint  in 
its  entirety,  I  take  it? 

^  Mr.  Smith :  To  dismiss  the  complaint  in  its  en- 
tirety, because  I  think  the  evidence  has  conclu- 
sively shown,  despite  expressions  of  opinion  or  what 
^Te^e  thought  to  be  offers  of  employment  in  this 


290  Morrison-Kntidsen,  Inc.,  et  at.,  vs. 

case  but  were  not,  in  fact,  offers  of  employment 
by  authorized  representatives  of  Kings  River  Con- 
structors; that  there  was,  in  fact,  no  offer  of  em- 
plojanent;  there  was,  in  fact,  no  job  opening  for 
which  Mr.  Tuttle  was  being  considered,  except  the 
tentative  offer  which  was  made  to  him  by  Mr.  Wol- 
cott,  the  opening  for  which  evaporated,  you  might 
say,  upon  the  discontinuance  of  shifts  on  or  about 
April  12th,  1957. 

There  has  l)een  no  showing  of  a  general  practice 
or  requirement  or  agreement  between  the  union  and 
Kings  River  Constructors  requiring  the  clearance 
of  anyone.  There  has  been  no  [257]  showing  that 
the  union,  in  fact,  refused  at  any  time  to  clear 
Mr.  Tuttle,  for,  in  fact,  there  is  no  showing  that 
the  union  had  ever  been  requested  by  Kings  River 
Constructors  to  clear  Mr.  Tuttle. 

Trial  Examiner :  Well,  if  you  credit  Mr.  Tuttle's 
testimony,  which  he  has  just  given  before  he  left 
the  witness  stand  this  time,  that  Mr.  Atkins  told 
him  that  he  had  specifically  requested  the  union  to 
clear  him  and  the  union  refused,  if  you  credit  that, 
you  have  to  deal  with  that  proposition.  You  can 
argue  that  I  should  not  credit  it,  but  let's  assume 
that  I  do  credit  it.  Then  what  would  you  do  with 
that? 

Mr.  Smith:    Assuming  he  could 

Trial  Examiner:  That  I  credit  him,  that  Mr.  At- 
kins told  him  that. 

Mr.  Smith:  Well,  this  is  assuming  for  purposes 
of  argument. 

Trial  Examiner :    That  is  right.  Merely  arguendo. 
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Mr.  Smith:  That  the  statement  attributed  to  Mr. 
Atkins,  which  Mr.  Atkins,  himself,  denied % 

Trial  Examiner :    I  am  saying  it  is  arguendo. 

Mr.  Smith:  Right.  Had  any  business  calling 
Business  Agent  Fudge  and  could  on  his  own,  with- 
out more,  ask  Mr.  Fudge  to  clear  Mr.  Tuttle ? 

Trial  Examiner:     I  think,  Mr.  Smith 

Mr.  Smith:  Still  there  is  nothing  in  the  record 
to  say  [258]  that  there  was  at  that  time  immedi- 
ately a  job  opening  and  that  Mr.  Tuttle  would  have 
been  offered  the  job  and  have  been  hired  by  Mr. 
Atkins  for  the  job. 

Trial  Examiner:  Of  course,  too,  I  suppose  there 
is  a  question  of  whether  Mr.  Atkins  had  any  au- 
thority whatsoever  to  hire  anybody  on  his  o\\^l  or 
to  call  the  union  office  with  reference  to  clearance. 
What  is  the  evidence  on  that  point? 

Mr.  Smith:  I  think  ihe  evidence  clearly  shows 
that  Mr.  Atkins  made  all  requests  for  employees 
through  Mr.  Weatherman,  the  office  manager,  which 
were  then  referred  to  Mr.  DeLay,  the  project  man- 
ager, and  then  back  either  through  Mr.  DeLay  or 
through  Mr.  Weatherman  to  the  labor  coordinator. 
The  labor  coordinator  was  the  only  man  author- 
ized to  deal  directly  mth  the  union  in  any  deal- 
ings that  he  might  have  with  the  union. 

Trial  Examiner:  Of  course,  I  will  ask  Mr.  Yeates 
for  his  view  on  those  same  points. 

Mr.  Smith:  Yes.  The  labor  coordinator  is  the 
only  man  who  makes  a  direct  offer  of  employment 
in  most  cases,  that  is,  the  only  other  man  than  the 
project  manager. 
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In  further  argument,  not  restricted  to  the  one 
point  we  have  just  discussed 

Trial  Examiner:  Oh,  yes.  I  just  thought  that 
was  a  point  that  somebody  should  give  a  good  deal 
of  attention  to. 

Mr.  Smith:  Certainly.  And  we  feel  that  cer- 
tainly there  has  been  no  showing  of  a  generalized 
practice,  arrangement  or  [259]  agreement  existing. 
Therefore,  we  submit  that  in  order  for  the  counsel 
for  the  G-eneral  Counsel  to  make  out  his  case,  he 
must  have  proved  not  just  the  assumption  of  the 
charging  party,  or  the  statement  made  by  the  charg- 
ing party,  but  he  must  have  proved  that  the  union, 
in  fact,  did  refuse  to  clear  Mr.  Tuttle,  and  we  sub- 
mit that  any  such  thing  as  a  hearsay  remark  made 
through  Mr.  Atkins  would  not  be  sufficient  to  meet 
that  proof.  There  must  be  proof  that  the  job,  of 
course,  was  open,  that  there  was  an  opening  and 
that  an  offer  of  employment  was  made. 

Trial  Exammer:  I  think  you  probably  will  have 
to  prove  at  least  one  of  two  things.  I  think  the 
burden  will  be  on  the  Greneral  Counsel  to  show  a 
general  practice  on  the  part  of  the  company  to 
require  clearance  through  the  union  before  hiring. 
I  think  if  that  general  practice  was  shown,  that 
might  be  sufficient. 

Mr.  Smith:  Yes.  But  it  was  not. 
Trial  Examiner:  Absent  that  showing,  I  am  not 
making  any  comment  on  what  I  think  the  evidence 
has  sho^^^l.  Absent  that  showing,  of  course,  I  think 
that  the  burden  will  be  on  General  Counsel  to  show 
that  Tuttle  would  have  been  given  a  job,  except 
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that  the  union  refused  him  clearance.  I  think  the 
General  Counsel's  burden  will  be  to  prove  one  point 
or  the  other,  at  least. 

Mr.  Smith :    That  is  our  feeling,  too. 

Trial  Examiner:  I  think,  Mr.  Smith,  that  people 
reading  [260]  the  record  will  have  questions  in 
their  minds.  Here  is  Tuttle.  He  has  been  with  the 
company  for  some  long  time.  There  was  no  show- 
ing that  he  was  incompetent.  The  only  showing 
with  respect  to  qualifications,  or  reflecting  on  his 
qualifications,  is  the  showing  that  he  is  70  years 
old.  And  here  he  was  wanting  a  job  and,  if  his 
testimony  is  credited,  I  think  there  is  nothing  to 
the  contrary  on  the  point.  Sharp,  who  was  leaving 
the  company,  was  trying  to  promote  him  into  the 
vacancy  to  be  made  by  Sharp's  transfer,  and  ap- 
parently Atkins  was  perfectly  willing  to  have  him. 
So  the  question  will  arise:  Well,  why  wasn't  the 
man  given  a  job?  What  was  wrong  there?  Why 
didn't  he  get  the  job?  I  think  that  those  are  the 
sort  of  questions  that  people  are  going  to  ask  in 
reading  the  transcript  of  this  proceeding. 

Mr.  Smith:  Well,  if  they  are  going  to  read  be- 
tween the  lines  and,  of  course,  hold  us  responsible 
or  guilty  by  implication,  maybe  that  would  come 
out  that  way.  But 

Trial  Examiner :  Well,  you  shouldn't  be  held  re- 
sponsible on  mere  conjecture  or  mere  suspicion.  It 
would  have  to  be  at  least  on  a  reasonable  inference. 

Mr.  Smith :  But  in  each  case,  though  it  may  not 
clearly  show  in  the  record,  each  job  opening  was 
filled  by  a  man  whom  the  project  management  had 
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specifically  requested  or  wanted.  Now,  that  is  each 
job  opening  during  this  time. 

Trial  Examiner:    No,  I  don't  believe  that 

Mr.  Smith:  I  don't  think  it  is  in  the  record  too 
clearly.  I  grant  you  that. 

Trial  Examiner:  I  believe  Mr.  Wolcott's  testi- 
mony was  that  nobody  had  recommended  Myers, 
that  Myers  was  hired  through  the  union,  by  calling 
on  the  union  to  supply  a  man.  That  is  the  way  I 
understood  his  testimony. 

Mr.  Smith:  Of  course,  we  submit,  too,  again,  as 
I  mentioned  before,  that  there  has  been  no  show- 
ing, there  is  nothing  in  the  complaint  which  al- 
leges that,  or  in  the  testimony  which  attempts  to 
establish,  that  Mr.  Tuttle  should  have  been  hired 
rather  than  another  man. 

Trial  Examiner:  Outside  of  union  affiliation, 
it  is  none  of  our  business  who  the  company  hires. 
The  company  is  the  sole  judge  of  qualifications. 
You  are  entirely  right  to  determine  the  qualifica- 
tions. 

Mr.  Smith:  That  is  right.  Or  that  there  is  any 
waiting  list  or  anything  like  that  involved. 

Trial  Examiner:     No,  I  don't  think  so. 

Mr.  Smith:  I  do  at  this  time  make  a  specific 
motion  with  respect  to  paragraphs  of  the  complaint, 
if  that  is  in  order. 

Trial  Examiner:  Yes.  I  suggest,  what  you  want 
to  do  is  make  your  motion  complete  and  specific, 
I  think,  just  to  have  it  apply  to  each  and  every 
allegation  of  the  complaint  not  admitted,  that  is, 
outside  of  the  commerce  allegations,  let  you  move 


National  Labor  Relations  Board  295 

to  dismiss  separately.  Isn't  that  what  you  want  to 
do?  [262] 

Mr.  Smith:  I  move  to  dismiss  separately,  yes. 
And  I  want  to  point  out  with  respect  particularly 
to  paragraph  VII  of  the  complaint,  being  an  alle- 
gation of  general  practice  or  arrangement  apply- 
ing to  all  employees,  that  the  proof  has  not  been 
met.  I  believe  that,  in  fact,  there  is  no  par- 
ticular allegation  in  the  complaint  of  any  acts 
which  would  constitute  a  ^dolation  of  Section  7  of 
ihQ  Act,  and  also  of  Section  8  (a)  (1)  of  the  Act. 
And  I,  of  course,  move  that  that  paragraph  of  the 
complaint  be  stricken. 

Trial  Examiner:  Well,  your  motion  will  be  con- 
sidered. Your  motion  will  go  as  to  that  paragraph 
and  all  of  the  paragraphs  specifically  alleging  an 
unfair  labor  practice. 

Mr.  Smith:  Well,  if  you  were  not  disposed  to 
grant  the  general  motion  at  this  time,  I  would  like 
a  separate  ruling  on  paragraph  VII. 

Trial  Examiner:    All  right. 

Do  you  wish  to  be  heard  on  the  motion,  Mr. 
Yeates  ? 

Mr.  Yeates :    Just  very  briefly. 

I  am  not  going  to  deal  with  the  facts  because  I 
think  the  record  is  best  illustrative  of  that.  I  want 
to  just  point  to  the  testimony  of  Mr.  Maples,  which 
was  that  he  was  hired  directly  by  Mr.  Atkins,  and 
also  Mr.  Atkins'  testimony  of  the  fact  that  he 
called  Los  Angeles  on  his  own  for  particular  em- 
ployees certainly  shows  that  he  w^as  in  a  position 
[263]  of  considerable  authority  with  the  company. 
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As  far  as  the  responsibility  of  the  company  for 
statements  by  Mr.  Atkins,  I  would  just  cite  the 
Drico  Industrial  Coii)oration  at  115  NLRB,  page 
931,  and  the  authorities  cited  in  that  decision. 

Trial  Examiner :    That  is  a  holding,  I  take  it 

Mr.  Yeates:  Responsibility  for  the  conduct  of 
others  by  the  company. 

Trial  Examiner:  That  would  hold  certainly  as 
to  an  8  (a)  (1)  statement.  If  Mr.  Atkins  had  made 
an  8  (a)  (1)  statement,  coercive  statement,  of 
course  the  company  would  be  bound  hy  that,  ])ut 
would  it  be  bound  by  some  statement  of  Mr.  At- 
kins with  reference  to  hiring  if  it  were  shown  that 
Mr.  Atkins  had  no  authority  in  the  matter  of 
hiring  ? 

Mr.  Yeates :  Greneral  Counsel's  contention  is  that 
it  would.  Of  course,  we  are  not  contending  that  he 
didn't  have  authority,  but  arguendo,  I  would  say 
that  as  far  as  employees  who  worked  under  him 
and  in  that  area,  Atkins  was  a  supervisor  as  de- 
fined by  the  Act  and,  as  such,  he  had  effective  au- 
thority to  hire  and  fire,  and  any  secret  limitations 
of  that  authority  pursuant  to  some  little  tied-up 
arrangements  between  the  company  and  Atkins  or 
the  union  and  the  company  on  that,  I  say,  do  not 
extend  to  the  employees  so  as  to  prevent  any  state- 
ments of  that  from  being  violative  of  the  Act. 

And  I  call  your  attention,  Mr.  Examiner,  to  the 
decision  of  the  Ninth — or  in  the  Third — Third  Cir- 
cuit, NLRB-Local  369  of  [264]  the  Hod  Carriers, 
39  LRRM  2142,  enforcing  a  Board  order,  stating 
that  on  these  matters  your  record  is  not  going  to 
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be  explicit  on  the  fact  that  a  fellow  was  told,  "No, 
we  have  an  arrangement  with  the  union  and  we 
can't  hire  you,"  that  has  to  speak  from  the  facts 
as  they  show  the  application,  what  happened  to  the 
application  and  the  facts  surrounding  that,  and  I 
think  on  that  contention,  that  is.  General  CounsePs 
contention  is  that  he  was  denied  employment  be- 
cause he  could  not  clear  through  the  union,  and 
that,  secondly,  there  was  a  general  practice  of  the 
company  and  the  union  that  they  would  clear  peo- 
ple through  the  union,  and  if  a  person  could  not 
clear  through  the  union,  if  they  were  persona  non 
grata  with  the  union,  the  company  did  not  hire 
them.  And  I  think  that 

Trial  Examiner:  You  think  the  general  practice 
is  established  on  the  basis  of  Tuttle's  testimony  as 
to  what  Atkins  told  him? 

Mr.  Yeates :  No.  I  think  it  is  much  more  strongly 
emphasized  by  the  information  obtained  from  Mr. 
Atkins  by  Mr.  Schneider  and 

Trial  Examiner:  You  don't  mean  Mr.  Atkins, 
do  you? 

Mr.  Yeates:  The  one  by  Mr.  Atkins,  first,  and 
then  the  statement  by  Mr.  Wolcott  to  Mr.  Schnei- 
der. And  I  will  leave  the  matter  to  the  record,  as 
to  what  it  shows.  But  it  is  our  contention  that  it 
shows  that  there  was,  in  fact,  some  arrangement 
[265]  and  a  procedure  followed.  And  furthermore, 
that  there  were  two  openings.  There  was  the  Sharp 
transfer,  which,  the  testimony  shows,  everybody 
knew  that  that  w-as  coming  up.  There  was  the  Myers 
termination   in   which   he   was   replaced  by   Ryan. 
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And  there  were  job  openings  that  occurred  at  the 
time  when  the  application  of  Tuttle  was  in.  I  feel, 
in  line  with  the  Swinnerton-Walburg  case,  as  I 
have  already  said,  with  the  practice  that  was  being 
conducted  by  the  company  and  the  union,  that  ir- 
regardless,  he  could  not  have  worked  for  the  com- 
pany. 

Trial  Examiner:  What  about  the  testimony  that 
he  was  actually  called  with  respect  to  a  job  open- 
ing? Would  you  attribute  any  significance  to  that? 

Mt.  Yeates:  Afterthought.  I  think  that  at  that 
time  the  company  was  aware  they  were  going  to 
be  involved  in  a  matter  and  that  they  were  trying 
to  cover  their  tracks  as  best  they  could  at  that  time. 

Trial  Examiner :  Had  a  charge  been  filed  at  that 
time? 

Mr.  Yeates:  No,  a  charge  had  not  been  filed. 
But  this  is  a  sophisticated  company.  They  have 
dealt  with  these  unions  and  this  type  of  thing  a 
good  many  times  in  the  past. 

Trial  Examiner :  Do  you  have  anything  that  you 
want  to  add,  Mr.  Smith,  to  the  oral  exchange  here? 

Mr.  Smith:  I  thought  we  had  established  that 
our  company  was  hardly  sophisticated,  or  we  [266] 
wouldn't  have  been  here  in  the  first  place.  That 
is  our  reason  for  having  a  job. 

Trial  Examiner :  You  deny  the  charge  of  sophis- 
tication ? 

Mr.  Smith:  Anybody  in  Idaho  can't  claim  to  be 
sophisticated. 

Mr.  Yeates:  My  slip,  what  is  it,  on  the  wrong 
side  of  the  sheet ? 
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Trial  Examiner :  Well,  we  don't  want  to  get  into 
undercover  matters  here. 

Mr.  Yeates:  At  this  time  I  would  like  to  make 
a  motion  that  the  pleadings  conform  to  the  proof 
as  established  at  the  hearing. 

Trial  Examiner:  Well,  you  may  as  to  matters 
of  no  substantive  effect,  dates,  spellings,  and  so  on. 

Mr.  Yeates:    Yes,  that  standard  motion. 

Trial  Examiner:  So  far  as  I  know,  nobody  has 
ever  been  prejudiced  by  its  granting. 

Do  you  object  to  it,  Mr.  Smith? 

Mr.  Smith:    I  would  like  to  test  it. 

Trial  Examiner:  I  will  reserve  ruling  on  your 
motion,  Mr.  Smith,  all  of  them,  imtil  I  have  studied 
the  transcript.  I  will  grant  General  CounseFs  mo- 
tion to  conform. 

What  about  filing  briefs? 

Do  you  care  to  file  a  brief,  Mr.  Smith? 

Mr.  Smith:    I  think  so.  [267] 

Trial  Examiner:    All  right. 

Mr.  Smith:  And  we  would  like  plenty  of  time 
after  receipt  of  the  transcript. 

Trial  Examiner :  Well,  I  can't  give  you  too  much 
time,  but  I  can  give  you  30  days. 

Mr.  Smith:  I  think  30  days  would  be  sufficient, 
provided  we  get  the  transcript  within  10  days. 

Trial  Examiner:    Off  the  record. 
(Discussion  off  the  record.) 

Trial  Examiner:     On  the  record. 

Then,  I  will  allow  35  days  from  the  close  of  the 
hearing  here  today  for  the  receipt  of  briefs,  which 
should  be  addressed  to  me,  William  E.   Spencer, 
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Trial  Examiner,  Division  of  Trial  Examiners, 
NLRB,  630  Sansome  Street,  206  U.  S.  Appraisers 
Building,  San  Francisco.  If  you  get  all  of  that  ad- 
dress correct,  I  should  get  the  briefs,  and  I  would 
be  glad  to  have  them,  be  glad  to  consider  them. 

If  you  care  to  file  one,  Mr.  Yeates,  I  will  be  glad 
to  have  that,  too. 

Thank  you  for  your  courtesy  and  cooperation. 
The  hearing  is  closed. 

(Whereupon,  at  12:50  o'clock,  p.m.,  Tuesday, 
February  25,  1958,  the  hearing  in  the  above- 
entitled  matter  was  closed.)   [268] 
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tions  of  the  Trial  Examiner  contained  in  that  Keport 
(Tr.  43-46).  This  case  arose  out  of  an  alleged  unfair 
labor  practice  charge  in  violation  of  the  Labor  Manage- 
ment Relations  Act,  1947,  61  Stat.  136,  29  U.S.C.A. 
141  (Tr.  1-7). 

The  petitioners,  as  aggrieved  persons,  invoke  the 
jurisdiction  of  this  court  to  review  the  Board's  Order 
and  vacate,  set  aside  or  modify  that  Order  under  the 
authority  of  Section  10(f)  of  the  Act,  61  Stat.  146;  29 
U.S.C.A.  §  160. 

Kings  River  Constructors  were  engaged  in  the  con- 
struction of  an  installation  in  the  Kings  River  Canyon 
in  California,  sixty  miles  from  Fresno,  at  a  total  cost 
in  excess  of  $1,500,000.00  and  made  purchases  from 
outside  the  State  of  California  in  excess  of  $500,000.00 
at  times  here  material,  and  were  therefore  engaged  in 
interstate  commerce  subject  to  the  Act,  all  as  alleged 
in  Paragraphs  II  and  III  of  the  Complaint  (Tr.  4,  5) 
and  admitted  by  Petitioners'  Answer  (Tr.  7,  8). 

II.   STATEIVIENT  OF  THE  CASE 

In  February,  1952,  Kings  River  Constructors  were 
engaged  in  construction  of  a  power  house  for  the  Paci- 
fic Gas  &  Electric  Company  of  California  at  a  place 
called  Black  Rock  in  the  Kings  River  Canyon,  ap- 
proximately sixty  miles  east  of  Fresno,  California. 
They  maintained  an  office  in  Fresno  as  well  as  at  the 
job  site. 

At  the  same  time,  there  was  another  joint  venture 
conducting  construction  referred  to  as  the  Wishon 
Dam,  approximately  twenty  miles  from  Black  Rock. 


This  joint  venture  was  named  Morrison,  Walsh  & 
Perini.  Morrison-Knudsen  Company,  Inc.  was  the 
sponsoring  partner  of  each  of  these  ventures,  although 
the  projects  were  not  otherwise  related. 

Mr.  Manfred  E.  Tuttle  (on  whose  behalf  the  Com- 
plaint was  issued  in  this  case),  age  70  (Tr.  86),  had 
been  working  for  the  past  few  years  as  a  warehouse 
clerk,  including  some  emploj^ment  on  other  projects  in 
which  Morrison-Knudsen  was  interested  (Tr.  66).  He 
had  quit  work  on  one  such  project  in  November,  1956, 
and  had  remained  unemployed  while  completing  some 
dental  work  at  his  then  residence  in  Stockton  (Tr. 
95,  98). 

Mr.  Jack  Sharp  was  an  old  friend  of  Mr.  Tuttle 's  and 
was  also  a  construction  warehouseman  with  whom  Mr. 
Tuttle  had  worked  on  other  jobs.  At  the  time  of  the  first 
events  of  this  case,  Mr.  Sharp  held  a  job  as  warehouse- 
man with  petitioners  at  Black  Rock. 

On  Friday  evening,  February  22,  1957  (Tr.  100)  Mr. 
Tuttle  drove  from  Stockton  to  Friant  where  Mr.  Sharp 
was  living.  This  trip  was  a  surprise  visit  to  Mr.  Sharp, 
as  Mr.  Tuttle  had  not  previously  contacted  him  (Tr. 
99, 145).  By  coincidence,  on  the  same  day  that  Mr.  Tut- 
tle arrived,  Mr.  Sharp,  who  had  been  on  loan  from  the 
Wishon  Dam  Project,  was  advised  by  the  Project  Man- 
ager at  Wishon  Dam  that  he  was  to  be  transferred  back 
to  that  project  from  Black  Rock.  At  the  same  time,  Mr. 
Perkins  advised  Mr.  John  E.  Atkins,  Warehouse  Man- 
ager at  Black  Rock,  to  get  someone  to  replace  Sharp 
(Tr.  136).  Upon  finding  Tuttle  at  his  home  after  re- 
turning from  work  that  night,  Mr.  Sharp  advised  Tut- 
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tie  of  the  pending  transfer  and  suggested  there  might 
be  a  job  opening  for  Tuttle  in  Sharp's  place  at  Black 
Rock. 

The  next  morning,  Saturday,  February  23,  Mr. 
Sharp  went  to  Fresno  to  see  Mr.  Perkins  about  when  he 
was  to  go  to  Wishon,  and  took  Mr.  Tuttle  along  to  in- 
quire about  his  getting  the  job  at  Black  Rock  (Tr.  138). 
On  this  occasion,  Mr.  Perkins  was  anxious  to  obtain 
Sharp  at  Wishon  and  felt  that  the  suggestion  that  Tut- 
tle replace  Sharp  at  Black  Rock  was  all  right  (Tr.  139). 
However,  it  is  clear  that  Mr.  Perkins  had  no  authority 
whatsoever  over  employment  at  Black  Rock,  where  a 
Mr.  Jack  DeLay  was  Project  Manager  for  the  entirely 
different  joint  venture  (Tr.  142,  172).  The  jobs  did  at- 
tempt to  assist  each  other  and  jointly  maintained  a 
labor  coordinator  for  procurement  of  personnel  for 
both  jobs  at  Fresno.  This  person's  name  was  James 
Wolcott  (Tr.  222-224). 

On  Monday,  February  25,  Mr.  Tuttle  presented  him- 
self at  the  Black  Rock  Project  under  the  impression 
that  Mr.  Perkins  was  Manager  there  and  that  he  would 
or  had  hired  Tuttle  to  replace  Sharp  (Tr.  68).  Earlier 
that  day,  Mr.  Tuttle  had  gone  to  the  Fresno  Local  No. 
431  of  the  International  Brotherhood  of  Teamsters, 
Chauffeurs,  Warehousemen  &  Helpers  of  America,  the 
union  to  which  Mr.  Tuttle  belonged.  Mr.  Tuttle  advised 
the  union's  secretary,  a  Mr.  Al  Fudge,  that  he  had  been 
hired  for  the  warehouse  job  at  Black  Rock,  whereupon 
Mr.  Fudge  became  very  angry  and  assertedly  refused 
to  "clear"  Tuttle  for  the  job  (Tr.  73-74).  Mr.  Tuttle 
then  left  Fresno  and  went  up  to  the  job  site. 


On  this  same  Monday,  prior  to  the  arrival  of  Mr. 
Tuttle,  Mr.  Sharp  had  advised  Atkins  that  Mr.  Tiittle 
was  available  and  that  it  had  been  suggested  that  he  take 
Mr.  Sharp's  place  at  Black  Rock.  Mr.  Atkins  at  that 
tinie  advised  Mr.  Sharp  that  another  man  had  been 
hired  for  that  job  (Tr.  140). 

Upon  Tuttle's  arrival,  Mr.  Atkins  advised  Tuttle 
that  there  must  have  been  some  mistake,  that  Mr.  Wol- 
cott  had  someone  coming  from  Santa  Anita  for  the  job 
and  inquired  whether  Tuttle  had  his  name  in  the  office. 
Mr.  Atkins  then  suggested  that  Mr.  Tuttle  talk  to  Mr. 
Wolcott  who  was  at  the  Black  Rock  job  site.  Tuttle  ad- 
vised Wolcott  that  he  thought  he  had  been  hired  by  Mr. 
Perkins,  and  Wolcott  advised  Tuttle  that  a  man  had 
already  been  called  for  the  job  and  that  Mr.  Perkins 
had  no  right  to  put  a  man  on  the  job  at  Black  Rock 
anyway  (Tr.  76,  77). 

Thereafter,  Tuttle  remained  in  the  Fresno  area  seek- 
ing employment.  He  was  offered  a  job  by  Wolcott  at 
Black  Rock  in  late  March  or  early  April,  but  before  he 
was  hired,  the  shifts  on  which  he  was  to  work  were 
terminated  and  the  warehouse  crew  was  reduced,  there- 
by eliminating  the  job  (Tr.  196-197). 

From  these  circumstances  and  certain  other  points 
of  testimony  noted  in  the  Trial  Examiner's  Report  and 
which  we  will  discuss  more  fully  when  dealing  with  the 
argument  on  errors,  the  Trial  Examiner  concluded  that 
the  petitioners  had  refused  to  employ  Tuttle  because  of 
an  alleged  failure  to  obtain  union  clearance,  and  there- 
fore they  had  violated  Sections  8(a)  (1)  and  8(a)  (3)  of 
the  Act  (Tr.  9  through  26).  The  Board  adopted  these 
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conclusions,  entered  a  broad  form  cease  and  desist  Or- 
der and  an  Order  requiring  offer  of  re-employment  and 
granting  a  back  pay  award  to  Mr.  Tuttle,  all  of  which 
are  subject  to  this  Petition  to  review  (Tr.  43,  46).  The 
petitioners  duly  filed  exceptions  to  the  intermediate  Re- 
port and  recommended  Order  of  the  Trial  Examiner 
with  the  Board  (Tr.  28-42). 

III.   SPECIFICATION  OF  ERRORS 

That  the  following  portions  of  the  Trial  Examiner's 
Report,  which  serve  as  findings  and  upon  which  his 
conclusions  are  based,  are  not  supported  by  substantial 
evidence  on  the  record  considered  as  a  whole : 

1.  Transcript  12: 

"...  Perkins,  who  had  known  Tuttle  on  prior  con- 
struction jobs,  advised  the  latter  to  get  his  union 
card  cleared  by  Teamsters  Local  431  in  Fresno." 
Insofar  as  it  purports  to  find  that  Perkins  required 
Tuttle  to  get  permission  from  Local  431  as  a  condition 
of  employment  by  Kings  River  Constructors. 

2.  Transcript  13: 

"Following  his  interview  with  Perkins,  at  the 
latter 's  suggestion,  Tuttle  went  to  the  Fresno  of- 
fice of  Kings  River  Constructors  and  put  his  appli- 
cation on  file  with  James  Thomas  Wolcott,  the 
labor  coordinator  for  both  the  Black  Rock  and 
Wishon  projects.  Tuttle  testified  that  Perkins  ac- 
companied him  to  AVolcott's  office,  and  Wolcott 
being  occupied  at  the  time,  had  Wolcott 's  secretary 
register  Tuttle 's  application  for  the  warehouse  job 
at  Black  Rock.'" 

2  "Perkins  did  not  recall  having  accompanied  Tuttle  to  Wolcott's  office 
but  admitted  that  he  may  have  done  so,  and  Tuttle  was  firm  in  his  testi- 
mony on  the  point." 


To  the  extent  that  this  constitutes  a  finding  the  appli- 
cation mth  Wolcott  was  filed  on  Saturday  and  not  on 
the  following  Monday,  and  to  the  Trial  Examiner's  ref- 
erence to  the  firmness  of  Tuttle's  testimony  in  view  of 
his  contradiction  of  dates,  all  of  which  are  very  ma- 
terial. 

3.  Transcript  14 : 

"Fudge  did  not  want  to  accept  the  transfer  of 
Tuttle's  card  from  the  Stockton  local,  told  Tuttle 
that  he  already  had  more  warehousemen  than  he 
could  do  anything  with,  and  refused  to  clear  him 
for  the  Black  Rock  job." 

To  the  extent  that  this  is  a  finding  Tuttle  could  not  get 
union  approval  of  his  asserted  job  because  he  was  from 
Stockton,  rather  than  because  Mr.  Fudge  had  already 
committed  another  man  to  the  job  in  response  to  Mr. 
Wolcott 's  requisition. 

4.  Transcript  14-15: 

"Atkins  testified  that  prior  to  February  25  he 
had  been  advised  by  Sharp  of  the  latter 's  transfer 
to  Wishon,  and  that  Sharp  had  recommended  Tut- 
tle to  replace  him  at  Black  Rock.  Atkins  admitted 
that  he  thereupon  requested  Tuttle  by  name  as  a 
replacement  for  Sharp  and  testified  that  he  made 
the  request  through  Weatherman,  office  manager 
and  Atkins'  immediate  superior — his  usual  proce- 
dure in  obtaining  warehouse  personnel.  Atkins 
also  told  Sharp  to  have  Tuttle  'contact'  him.  He 
did  not  know  Tuttle  personally  but  knew  of  him  be- 
cause of  work  on  prior  projects.  According  to  At- 
kins, there  was  some  delay  in  Tuttle's  reporting 
for  the  Black  Rock  job  and  in  the  interim  the  va- 
cancy had  been  filled  by  the  hiring  of  one  Myers. 
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This  testimony,  as  will  be  seen,  is  not  consistent 
mth  that  given  by  Woleott." 

In  that  it  purports  to  find  that  Atkins  knew  of  Tuttle's 
availability  prior  to  February  25,  that  Atkins  re- 
quested Tuttle  by  name  as  a  replacement  for  Sharp  on 
February  25,  that  he  told  Sharp  to  have  Tuttle  contact 
him  on  that  date,  and  that  there  is  any  material  incon- 
sistency with  Mr.  Woleott 's  testimony,  or  that  Tuttle 
had  ever  been  considered  for  the  vacancy  for  which  Mr. 
Myers  was  hired. 

5.  Transcript  16 : 

"According  to  Woleott,  it  was  after  his  inter- 
view^ with  Tuttle  that  he  was  asked  by  DeLay, 
Black  Eock  project  manager,  to  'get  him  a  good 
warehouseman ', ' ' 
To  the  extent  that  this  is  a  finding  that  Woleott  in  fact 
knew  of  Tuttle's  availability  prior  to  being  requested 
to  get  a  warehouseman  to  replace  Sharp. 

6.  Transcript  16 : 

"Obviously,  therefore,  Atkins'  testimony  that 
Myers  had  already  been  hired  when  Tuttle  first 
approached  him  about  the  job,  was  erroneous,  and 
why,  on  February  25,  he  should  have  advised  both 
Sharp  and  Tuttle  that  the  job  was  filled,  invites 
speculation.  Respondent's  witnesses  provided  no 
explanation. ' ' 
In  that  it  purports  to  find  that  the  date  of  actual  hire  of 
Myers  on  February  28  is  equivalent  to  the  date  of  com- 
mitment of  the  job  to  him,  and  that  therefore  the  job 
was  open  when  Tuttle  applied  for  it  on  February  25. 

7.  Transcript  17 : 

"Despite  his  failure  to  obtain  union  clearance, 


Tuttle  continued  his  efforts  to  obtain  work  at  Black 
Rock.  He  repeatedly  saw  Wolcott  but  received  no 
encouragement  for  future  employment." 

As  finding  that  Tuttle  could  not  get  a  union  clearance, 
that  such  a  clearance  was  necessary,  and  that  Wolcott 
gave  Tuttle  no  encouragement  for  future  employment. 
The  Trial  Examiner  subsequently  found  that  Wolcott 
offered  Tuttle  emplojniient  (Tr.  18). 

8.  Transcript  17 : 

"According  to  Tuttle,  on  this  occasion  Atkins 
also  told  him  that  lie  had  asked  for  Tuttle  hy  name 
to  fill  the  Sharp  vacancy  and  had  'been  advised  that 
Tuttle  ivas  not  eligible  for  the  job  because  the 
union  refused  to  clear  hi/m.  Tuttle  further  testi- 
fied that  Atkins  told  him  he  had  called  Fudge  with 
respect  to  clearing  Tuttle  and  Fudge  had  replied 
that  Tuttle  was  not  available  for  any  job  at  Black 
Rock." 

As  suggesting  that  Tuttle 's  testimony  in  this  regard  is 
credible  and  as  finding  that  Atkins  had  either  asked  for 
Tuttle  to  replace  Sharp,  or  had  called  Fudge  with  re- 
spect to  clearing  Tuttle. 

9.  Transcript  17 : 

"Leon  Maples,  a  warehouse  clerk  at  Black  Rock, 
testified  that  he  overheard  Tuttle  tell  Atkins  of 
his  belief  that  Fudge  was  responsible  for  his  fail- 
ure to  get  the  Black  Rock  job,  and  heard  Atkins 
reply  that  he  had  put  iu  a  'requisition'  for  Tuttle 
by  name  before  Myers  was  hired,  and  that  Wolcott 
said  that  Tuttle  was  not  available." 

To  the  extent  that  this  constitutes  a  finding  that  Atkins 
requested  Tuttle  before  Myers  was  hired  and  that  Wol- 
cott advised  Tuttle  was  not  available. 
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10.  Transcript  18 : 

''Atkins  was  not  a  reUable  witness,  hut  on  the 
contrary  was  evasive,  and  I  am  reasonably  certain, 
withheld  facts  within  his  knowledge  on  Tuttle's 
rejection  as  a  replacement  for  Sharp/'    (Italics 
ours) 
As  finding  that  Atkins  intentionally  withheld  evidence 
and  that  such  inconsistencies  as  existed  in  Atkins'  testi- 
mony were  caused  by  anythng  other  than  dim  recollec- 
tion of  what,  to  him,  were  routine  employment  matters. 

11.  Transcript  18 : 

"Both  Kyan  and  Myers  were  cleared  through 
Local  431." 
As  finding  that  Ryan  was  cleared  through  Local  431, 
and  as  implying  that  union  clearance  was  a  required 
condition  of  employment. 

12.  Transcript  19 : 

''.  .  .  Atkins,  tvho  was  acquainted  with  Tuttle's 
work,  asked  for  Tuttle  ly  name  as  a  replacement 
for  Sharp.  Absent  an  explanation  of  why  he  was 
not  informed  in  the  matter,  contrary  to  Wolcott's 
testimovmf,  I  am  convinced  that  Wolcott  had  knowl- 
edge of  Atkins'  recommendation.''  (Italics  ours) 
As  finding  that  Atkins  asked  for  Tuttle  as  a  replace- 
ment for  Sharp  by  name  on  or  before  February  25, 
and  that  Wolcott  knew  or  should  have  known  of  this 
alleged  fact. 

13.  Transcript  20 : 

"In  the  case  of  Tuttle,  however,  his  recommenda- 
tion was  ignored  or,  at  Icmt,  not  follotved,  and  fly- 
ers was  hired  instead,  not  on  the  streyigth  of  any- 
body's recommendation  but  through  clearance  with 
Fudge."  (Italics  ours) 


11 

As  finding  that  Atkins  requested  that  Tuttle  be  em- 
ployed on  February  25,  and  that  his  recommendation 
was  then  ignored,  and  as  finding  that  Myers'  placement 
was  due  to  any  cause  other  than  routine  filling  by  the 
union  of  a  placement  request. 

14.  Transcript  20: 

"Contrary  to  Atkins'  testimony,  and  on  Wol- 
cott's  testimony,  Myers  had  not  been  hired  at  the 
time  Tuttle  presented  himself  at  the  Black  Rock 
project,  nor  later  when  Tuttle  applied  to  Wolcott. 
Why  was  Myers  requisitioned  for  the  job  through 
the  union,  when  Tuttle  had  Atkins'  recommenda- 
toin  and  was  available?  I  think  there  can  be  but 
one  answer.  Tuttle  could  not  get  union  clearance 
and  had  aroused  Fudge's  antagonism.''  (Italics 
ours) 

As  finding  in  effect  that  the  job  for  which  Tuttle  ap- 
plied on  February  25  had  not  been  committed  at  that 
time,  and  that  Tuttle  was  not  hired  because  he  could 
not  get  union  clearance. 

15.  Transcript  21 : 

".  .  .  he  had  requested  Tuttle  in  the  first  instance 
and  his  request  had  been  ignored/'  (Italics  ours) 

As  finding  that  Atkins  had  made  a  request  for  Tuttle 
prior  to  the  request  in  April  which  was  referred  to. 

16.  Transcrijot  21 : 

"...  his  work  must  be  deemed  to  have  been  satis- 
factory inasmuch  as  Atkins,  who  knew  of  his  work, 
requested  him  .  .  ." 

As  finding  that  Atkins  had  made  a  request  for  Tuttle 
prior  to  the  request  in  AiDril  which  was  referred  to. 

17.  Transcript  21 : 
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"Perkins  advised  Tuttle  to  clear  with  Fudge 
because  this  was  the  'usual  procedure,'  and  Perkhis 
was  in  a  position  to  know." 
As  finding  that  Perkins  required  union  clearance  as  a 
condition  of  employment,  that  Perkins'  statements 
were  material  to  a  charge  involving  Kings  River  Con- 
structors, and  as  finding  that  Perkins  was  in  a  position 
to  know  the  usual  procedure  for  Kings  River  Con- 
structors. 

18.  Transcript  21 : 

" .  .  .  I  think  he  (Atkins)  was  in  a  position  to  know 
and  did  know  from  experience  that  this  (union 
clearance)  was  a  customary  requirement."  (Italics 
ours) 
As  finding  that  Atkins  was  in  a  position  to  know  the 
hiring   procedure   of  Kings   River   Constructors,   did 
know  such  procedure,  and  that  in  any  event,  his  state- 
ments in  this  regard  are  admissions  against  petitioners. 

19.  Transcript  22 : 

''.  .  .its  denial  of  a  job  to  Tuttle  because  the  latter 
incurred  Fudge's  displeasure  and  was  therefore 
unable  to  obtain  union  clearance,  was  discrimina- 
tory and  violative  of  Section  8(a)  (1)  a7id  (3)  of 
the  Act.  It  is  so  found."  (Italics  ours) 

As  finding  that  Tuttle  was  denied  employment  with 
petitioners  on  February  25,  or  any  other  time,  because 
he  could  not  obtain  union  clearance,  and  as  finding  that 
any  conduct  of  petitioners  was  in  violation  of  section 
8  (a)  (1)  and  (3)  of  the  act. 

20.  The  Trial  Examiner  erred  in  failing  to  find : 
A.  That  on  Friday,  February  22,  the  need  for  a  re- 
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placement  for   Sharp  was  known  and  forwarded 
through  hiring  procedures  to  Wolcott  (Tr.  136). 

B.  That  Wolcott,  prior  to  Monday,  February  25,  re- 
quested a  w^arehouseman  from  Fudge,  who  said  he 
would  get  a  good  one  (Tr.  275). 

C.  That  this  commitment  was  relayed  to  Atkins  by 
Wolcott  prior  to  Sharp  telling  Atkins  of  Tuttle's 
availability,  and  that  for  this  reason  Atkins  advised 
Sharp  that  another  man  was  coming  for  the  job 
(See  Argument  Section  1). 

D.  That  Atkins  did  not  advise  Sharp  to  contact  Tuttle 
on  Monday,  February  25,  because  he  had  already 
advised  Sharp  that  the  job  was  filled  when  the  mat- 
ter w^as  first  mentioned  and  the  man  to  fill  the  job 
was  actually  hired  three  days  later,  on  February  28. 

21.  That  the  trial  court  erred  in  imputing  to  Kings 
River  Constructors  the  actions  and  statements  of  Bert- 
ram Perkins,  who  was  not  an  employee  of  this  peti- 
tioner. 

22.  That  the  Trial  Examiner  erred  in  failing  to  dis- 
regard the  testimony  of  John  Atkins  concerning  hiring 
practices,  in  view  of  Trial  Examiner's  own  acknowledg- 
ment that  Atkins  was  not  qualified  to  testify  on  the  sub- 
ject (Tr.  219-220). 

23.  The  Trial  Examiner  erred  in  failing  to  sustain 
the  following  objection: 

"Mr.  Smith:  I  am  going  to  object  to  the  read- 
ing from  these  notes  as  hearsay.  I  think  Mr.  Wol- 
cott has  not  been  presented  these  notes  for  per- 
sonal inspection.  He  has  not  signed  them.  They  do 
not  constitute  a  signed  statement.  Mr.  Schneider 
has  not  been  called  here  as  a  \\dtness  to  relate  his 
conversation.  I  think  it  is  hearsay." 


14 

and  he  further  erred  in  ruling  that  it  was  proper  to 
interrogate  a  witness  wtih  statements  allegedly  made 
by  him  but  in  fact  prepared  by  a  third  person  not  in 
the  words  of  the  witness. 

24.  That  all  provisions  of  the  Board's  Order  against 
petitioners  are  not  based  on  supportable  findings  of 
fact,  and  should  be  vacated. 

25.  That  the  broad  form  of  Section  1  (b)  of  the 
Board's  Order  is  not  supported  by  necessity  shown  in 
the  record  (Tr.  44). 

26.  That  the  Board  erred  in  directing  an  offer  of  re- 
employment to  Mr.  Tuttle  in  view  of  the  uncontradicted 
evidence  and  finding  that  a  position  was  offered,  and 
then  abolished  for  economic  reasons  (Tr.  45). 

27.  Thait  the  provisions  of  2  (a)  of  the  Board's  Order 
are  contrary  to  law  in  that  they  are  not  conditioned 
upon  the  availability  of  a  substantially  equivalent  po- 
sition. 

28.  That  the  notice  requirement  of  2  (b)  of  the 
Board's  Order  should  be  vacated  or  modified  in  accord- 
ance with  final  disposition  of  the  case  (Tr.  45). 

IV.  ARGUMENT 
1.  Trial  Examiner's  Entire  Conclusions  Are  Predicated 
on  Finding  that  Warehouse  Manager  Requested  that 
Tuttle  Be  Hired  at  Time  Tuttle  First  Applied  for  a  Job, 
and  Uncontradicted,  Binding  Evidence  Conclusive  that 
This  Finding  Is  Contrary  to  Fact 

For  purposes  of  judicial  review,  Section  10  (f)  of 
the  Act  provides : 
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"The  findings  of  the  Board  with  respect  to  ques- 
tions of  fact  if  supported  by  substantial  evidence 
on  the  record  considered  as  a  whole  shall  in  like 
manner  be  conclusive."  29  U.S.C.A.  §  160. 

Petitioners  have  this  provision  well  in  mind,  and  it 
is  not  their  purpose  to  reargue  in  this  proceeding  those 
matters  upon  which  the  Trial  Examiner's  findings  are 
in  fact  based  on  substantial,  although  conflicting  evi- 
dence. However,  petitioners  submit  that  as  to  the  cru- 
cial findings  that  Mr.  Tuttle's  hire  was  recommended 
at  the  time  he  first  applied  at  the  Black  Rock  project 
for  work  on  Monday,  February  25,  1957,  there  is  not 
only  no  substantial  evidence  to  support  this  finding,  but 
the  evidence  that  Mr.  Tuttle's  hire  was  not  recom- 
mended or  requested  on  this  occasion  is  conclusive.  Yet, 
by  his  owm  statements,  the  Trial  Examiner  made  this 
alleged  fact  the  basis  for  an  entire  series  of  factual  in- 
ferences against  petitioners  upon  which  a  finding  of 
violation  of  the  Act  is  based. 

We  submit  that  the  standard  for  judicial  review  par- 
ticularly applicable  to  this  case  is  contained  in  the  lead- 
ing case  of  Universal  Camera  Corp.  v.  National  L.E. 
Bd.  (1951)  340  U.S.  474,  95  L.Ed.  456,  in  Avhich  the 
following  is  quoted  on  page  487 : 

"Whether  or  not  it  was  ever  permissible  for 
courts  to  determine  the  substantiality  of  evidence 
supporting  a  Labor  Board  decision  merely  on  the 
basis  of  evidence  which  in  and  of  itself  justified  it, 
without  taking  into  account  contradictory  evidence 
or  evidence  from  which  conflicting  inferences 
could  be  dra\\T2,  the  new  legislation  definitely  pre- 
cludes such  a  theory  of  review  and  bars  its  prac- 
tice. The  substantiality  of  evidence  must  take  into 


16 

account   whatever   in   the   record   fairly   detracts 
from  its  weight.  This  is  clearly  the  significance  of 
the  requirement  in  both  statutes  that  courts  con- 
sider the  whole  record." 
In  the  findings  described  in  Specification  of  Errors, 
No.  4,  5,  6, 8,  9, 12, 13, 14, 15,  and  16,  the  Trial  Examiner 
asserts  as  a  fact  that  on  February  25,  Atkins  asked  for 
Tuttle  by  name  as  a  replacement  for  Sharp  (Tr.  18) 
and  further  concludes  that  Wolcott  was  lying  when  he 
denied  knowing  on  February  25  of  any  request  by  At- 
kins  for  Tuttle,   ^'absent  an  explanation  of  why  he 
(Wolcott)    was    not   informed    in   the   matter,  ..." 
(Tr.  19). 

The  explanation  is  supplied  by  the  testimony  of  the 
general  counsel's  own  witnesses,  Mr.  Tuttle  and  Mr. 
Sharp.  We  refer  particularly  to  Mr.  Sharp's  testimony 
as  a  disinterested  witness,  unemployed  at  the  time  of 
the  hearing,  a  friend  of  Mr.  Tuttle 's  since  1953  and  the 
person  who  recommended  Tuttle  for  the  warehouse 
job.  Mr.  Sharp  appeared  from  the  record  to  have  the 
clearest  and  most  consistent  recollection  of  events  of 
any  of  the  witnesses  in  the  case. 

We  submit  that  the  following  chronological  sequence 
of  events,  based  principally  on  Mr.  Sharp's  testimony 
as  corroborated  by  Mr.  Tuttle  and  others  is  established 
beyond  reasonable  doubt,  and  any  conclusion  incon- 
sistent with  these  facts  cannot  be  sustained. 

Friday,  February  22,  1957 

Mr.  Sharp  testified  that  on  this  date,  while  Sharp 
was  at  work  on  the  Black  Rock  project,  Mr.  Perkins 
of  the  Wishon  Dam  project  had  advised  Mr.  Atkins 
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that  he,  Mr.  Perkins,  was  ready  to  have  Sharp  back  at 
Wishon  and  to  get  someone  to  replace  him  (Tr.  136, 
137) .  Mr.  Sharp  knew  all  winter  that  he  was  going  back 
to  Wishon,  but  did  not  know  when  until  that  evening 
(Tr.  137).  Furthermore,  Mr.  Sharp  did  not  at  that  time 
know  Tuttle  was  available  until  he  got  home  and  found 
Tuttle  waiting.  Mr.  Tuttle 's  visit  was  a  surprise  (Tr. 
145  Testimony  of  Jack  Sharp)  : 

"Q.  As  a  matter  of  fact,  Mr.  Sharp,  didn't  you 
talk  with  John  Atkins  some  three  to  four  days  be- 
fore this  Monday  in  question— before  Monday,  the 
25th  of  February,  I  believe  the  date  is— didn't  you 
talk  with  John  Atkins  concerning  Mr.  Tuttle? 

A.  No.  I  didn't  talk  with  him  until  after  I  came 
down  that  (96)  Friday,  after  I  talked  with  Bert 
Perkins — or  Bert  was  there  in  the  warehouse. 

Q.  That  is  the  first  you  knew  that  you  would  be 
going  to  Wishon — 

A.  I  didn't  know  whether  Mac  existed,  even, 
then  or  not. 

Q.  And  then  that  Friday  Mr.  Tuttle 's  visit  was 
a  surprise  to  you  ? 

A.  That  is  right. 

Q.  And  after  you  talked  to  Bert  Perkins  that 
Saturday  morning,  then  the  next  morning  when 
you  went  back  to  work  up  at  the  warehouse — 

A.  Right. 

Q.  You  talked  with  Atkins  about  Mr.  Tuttle 
taking  your  place  ? 

A.  Yes,  sir." 

This  is  corroborated  by  Mr.  Tuttle 's  own  testimony 
(Tr.  99  Testimony  of  Manfred  E.  Tuttle)  : 
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"Q.  Had  you  had  correspondence  or  had  you 
called  Mr.  Sharp  in  the  meantime  ? 

A.  No,  I  never  called  Mr.  Sharp. 

Q.  When  did  you  come  to  Fresno? 

A.  I  came  down  just  to  visit  him  because  he  was 
a  friend  of  mine.  I  had  known  him,  you  know,  up 
in  that — 

Q.  When  was  that,  that  you  first  came  down  to 
visit  him,  after  leaving  Beardsley? 

A.  It  was  at  the  time  I  applied  here  for  a  job. 
I  got  down  here,  and  he  told  me  he  was  being  trans- 
ferred and  that  there  would  be  a  job  up  there 
where  he  w^as.  So  I  applied  for  this  one." 

Obviously,  Mr.  Sharp  could  not  have  recommended 
Mr.  Tuttle  to  Atkins  on  or  prior  to  this  date  because 
(1)  he  did  not  know  his  job  would  be  open  until  that 
date,  and  (2)  he  was  not  aware  of  Tuttle 's  availability 
or  whereabouts. 

Saturday,  February  23,  1957 

On  Saturday  morning,  Mr.  Sharp  went  to  see  Mr. 
Bert  Perkins  in  Fresno  to  see  just  when  Mr.  Perkins 
wanted  him  to  go  to  Wishon.  He  took  Mr.  Tuttle  along 
to  inquire  about  the  Black  Rock  job  (Tr.  138). 

There  is  no  testimony  of  any  contact  by  either  Mr. 
Perkins  or  Mr.  Sharp  with  Atkins  on  this  date  in  con- 
nection with  hiring  Tuttle. 

The  Trial  Examiner  (in  Specification  of  Error  No. 
2  found  that  following  the  Perkins  interview,  on  the 
same  day,  Tuttle  put  in  an  application  at  the  Kings 
River  Construction  Office  (Tr.  13).  It  is  true  that  Tut- 
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tie  so  testified  (Tr.  71).  Although  the  Trial  Examiner 
found  his  testimony  "firm"  on  this  point,  it  appears  that 
Mr.  Tuttle  was  even  more  "firm"  in  placing  the  same 
event  on  Monday,  February  25 : 

"Q.  When  did  you  next  contact  the  office  at 
Kings  River  Constructors? 

A.  I  went  right  to  the  office  Monday  morning, 
and  I  don't  know  whether  that's  the  morning  that 
Mr.  Perkins  took  me  in  to  Mr.  Wolcott's  office  and 
told  me  to  give  my  name  to  the  clerk — (55)  to  give 
my  name  to  the  lady  that  was  in  there. 

Q.  Did  Mr.  Perkins  meet  you  at  the  door  ? 

A.  He  met  me  outside.  He  saw  me  standing  out 
in  the  hall  and  come  out  of  his  office  and  took  me 
in  there. 

Q.  Come  out  of  Mr.  Wolcott's  office? 
A.  Yes,  that  is  right. 

Q.  What  did  Mr.  Perkins  say  at  that  time? 

A.  He  said,  'Register  him  for  the  job  up  there.' 
That  is  what  he  told  her. 

Q.  He  told  the  girl  in  the  office  at  that  time  ? 
A.  That  is  right. 

Q.  Did  you  see  Mr.  Wolcott  ? 
A.  Not  that  morning. 
Q.  Not  that  morning  ? 

A.  I  didn't  see  hhn  until  I  got  out  to  the  job. 
He  was  out  on  the  job. 

Q.  Then,  did  you  see  Al  Fudge  that  day? 

A.  Yes.  That's  the  day  I  seen  him,  that  day,  and 
asked  him  about  it. 

Q.  When  did  you  see  Al  Fudge  ? 
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A.  Before  I  went  out. 

Q.  To  the  job? 

A.  Yes." 
From  this  testimony,  the  witness  was  quite  clear  that 
the  contact  at  Kings  River  Constructors  Office  was  on 
Monday  morning,  February  25. 

Sunday,  February  24,  1957 

Tuttle  spent  Saturday  afternoon  and  Sunday  bring- 
ings  his  trailer  from  Stockton,  arriving  Sunday  night 
(Tr.  107).  Again  there  is  no  evidence  of  any  contact 
between  Sharp,  Tuttle  or  anyone  else  with  Mr.  Atkins 
in  connection  with  Tuttle 's  employment. 

Monday,  February  25,  1957 

On  this  date,  for  the  first  time,  by  his  omi  testimony 
and  as  a  matter  of  circumstantial  necessity  establishing 
the  first  opportunity,  Mr.  Sharp  saw  Mr.  Atkins  at  the 
Black  Rock  job  site  and  advised  him  that  Mr.  Tuttle 
was  available,  to  which  Atkins  answered  that  the  job 
had  been  filled : 

"Q.  Did  you  have  any  discussion  with  Mr.  At- 
kins concerning  Mr.  Tuttle  before  the  time  Mr. 
Tuttle  arrived  at  the  project? 
A.  I  did. 

Q.  What  was  that  conversation  between  you 
and  Mr.  Atkins,  as  best  you  can  recall  ? 

A.  Well,  it  was  nothing  out  of  the  ordinary,  I 
don't  think,  I  just  told  him  that  at  the  conversation 
Bert  and  Mac  and  me  had  down  at  the  Fresno 
Hotel.  And  he  informed  me  at  that  time  that  there 
was  another  mem  hired  to  take  my  place,"  (Em- 
phasis ours) 
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Petitioners  assert  that  this  evidence  is  conclusive  as 
to  when  Atkins  first  learned  of  Tuttle  availahility.  He 
could  not  have  previously  requested  Tuttle  or  known  of 
any  dispute  that  Tuttle  might  have  had  with  Mr.  Fudge 
of  the  union,  sixty  miles  away  in  Fresno.  Yet  Mr.  At- 
kins promptly,  and  at  that  moment,  advised  Mr.  Sharp 
that  he  had  another  man  coming.  The  other  man,  of 
course,  was  the  warehouseman  which  Mr.  Wolcott  had 
requisitioned  from  Mr.  Fudge  at  the  request  of  Jack 
DeLay,  Project  Manager  at  Black  Rock  (Tr.  275).  This 
would  be  in  accordance  with  standard  procedure  (Tr. 
199) .  It  was  known  on  Friday  at  Black  Rock  that  Sharp 
had  to  be  replaced,  but  no  one  there  knew  of  Tutttle  until 
the  following  Monday. 

Tuttle  arrived  later  at  Black  Rock  and  was  advised 
by  Atkins  that  Wolcott  had  someone  coming  from 
Santa  Anita  (Tr.  76) .  There  was  no  mention  of  union 
difficulty  in  this  conversation.  Tuttle  was  referred  by 
Atkins  to  Wolcott,  w^ho  happened  to  be  on  the  project 
that  day,  at  which  time  the  following  conversation  took 
place  (Tr.  76,  77). 

"A.  'Well,'  he  says,  'you  had  better  go  up  and 
see  Mr.  Wolcott.  He  is  up  at  the  office.'  You  know, 
their  main  office  is  some  distance  from  the  ware- 
house. And  he  said,  'You  had  better  go  up  there 
and  see  Mr.  Wolcott.'  So  I  went  up  and  I — we  had 
to  wait  quite  awhile,  and  finally  somebody  identi- 
fied his  car  for  me  and  I  just  waited  outside  until 
he  came  out  and  I  talked  to  him  out  in  the  ?  ?  VI, 
as  he  was  getting  into  his  car.  And  he  said,  '  Well, ' 
he  says,  'I  have  already  called  a  man  for  that  job.' 
And  I  asked,  I  told  him  that  Mr.  Perkins  had  told 
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me  to  go  up  there.  And  he  said,  'Well,  I  have 
called  a  man  for  that  job.' 

Q.  All  right.  Then  what  happened? 

A.  When  I  asked  him,  he  says,  'Well,  Mr.  Per- 
kins has  no  right  (21)  to  put  a  man  on  this  job, 
anyway.'  He  says,  'He  is  just  over  at  Wishon.'  So 
I  said  to  him,  'Well,  it  seems  rather  strange  to  me 
that  a  man  can  take  a  man  off  of  a  job  but  can't  put 
another  one  in  his  place.  He  must  have  some  au- 
thority here.' 

Q.  Was  there  any  further  conversation? 

A.  No.  He  says,  Mr.  Wolcott  said,  'Well,  that  is 
the  way  it  is.  He  is  just  over  Wishon.'  And  from 
then  on,  well,  I  just  left." 

There  is  again  no  mention  of  union  clearance  and  it 
appears  from  the  record  that  this  was  Wolcott 's  first 
contact  with  Mr.  Tuttle  (Tr.  282).  According  to  the 
only  evidence  available,  Wolcott  did  not  learn  of  Tut- 
tle's  problems  with  Fudge  until  the  following  day, 
Tuesday,  February  26  (Tr.  228). 

As  previously  stated,  finding  that  Atkins  and  Wol- 
cott knew  of  Tuttle 's  application,  knew  that  he  would 
not  be  cleared  by  the  union  and  had  this  knowledge  on 
Monday,  February  25,  when  the  matter  was  first  men- 
tioned by  Sharp,  is  essential  to  the  inferences  and  con- 
clusions from  which  the  Trial  Examiner  makes  his  ul- 
timate finding  that  Mr.  Tuttle  was  not  hired  because  he 
could  not  get  union  clearance.  Such  a  conclusion  could 
be  reached  only  by  completely  ignoring  the  foregoing 
testimony,  which  neither  the  Trial  Examiner,  the  Board 
nor  the  reviewing  court  are  entitled  to  do  under  the 
doctrine  of  the  Umversal  Camera  Corporation  case. 
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supra,  and  instead  relying  upon  certain  testimony  of 
Mr.  Wolcott  which  is  inconsistent  with  the  other  evi- 
dence in  the  case,  and  particularly  the  evidence  herein- 
above set  forth. 

The  extent  that  Mr.  Wolcott 's  testimony  (Tr.  274- 
275)  tends  to  establish  that  arrangements  for  hiring 
Mr.  Myers  were  not  made  until  after  he  had  been  con- 
tacted by  Mr.  Tuttle,  we  believe  this  in  part  is  faulty 
recollection  and  in  part  a  confusion  over  the  fact  that 
Myers  was  actually  hired  on  Thursday,  February  28, 
1957  (Tr.  262),  although  the  call  to  the  union  which  he 
answered  was  obviously  made  at  an  earlier  date.  He 
was  the  only  person  to  whom  both  Mr.  Wolcott  and  Mr. 
Atkins  could  have  been  referring  when  they  talked  to 
Mr.  Tuttle  on  Monday,  February  25,  although  Myers' 
exact  identity  was  then  unknown.  Having  once  called 
the  union  for  an  employee,  an  employer  is  certainly 
not  free  to  fill  the  vacancy  with  other  applicants  during 
the  period  when  the  union  is  obtaining  someone  to  fill 
the  position.  A  misunderstanding  in  this  regard  may 
possibly  have  been  the  cause  of  conflict  between  Mr. 
Tuttle  and  Mr.  Fudge.  Counsel  for  the  Board  did  not 
see  fit  to  call  Mr.  Fudge,  and  obtain  direct  evidence  on 
this  issue,  but  rather  relied  upon  inference  and  hear- 
say. We  submit  that  this  court  in  the  case  of  National 
Labor  Bel.  Bd.  v.  Amalgamated  Meat  Cutters  (C.A.  9, 
1953)  202  F.2d  671,  has  held  that  agency  findings  can- 
not be  based  upon  hearsay  alone.  Willapoint  Oysters 
V.  Ewing,  C.A.  9,  174  F.2d  676. 

We  recognize  that  it  is  unusual  for  the  employer  to 
suggest  that  his  own  witness  is  in  error  and  that  the 
testimony   on   behalf   of   the    Board   is    correct,    but 
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on  this  issue  such  a  conclusion  is  compelled.  It  is  quite 
likely  that  Mr.  Wolcott,  who  is  constantly  dealing  with 
new  hires  and  personnel  problems,  might  be  uncertain 
as  to  a  particular  time  sequence,  when  asked  to  recall 
the  chain  of  events  one  year  later.  To  him,  it  was  a  rou- 
tine event  of  his  work.  Yet  in  effect  the  Trial  Examiner 
has  based  his  whole  case  on  this  one  portion  of  testi- 
mony, notwithstanding  its  inconsistency  with  the  other 
established  facts  of  the  case  (Spec,  of  Error  19). 

To  answer  the  Trial  Examiner's  request  for  an  ex- 
planation of  why  Wolcott  did  not  have  knowledge  of 
Atkins'  reconmiendation,  the  answer  is  that  Atkins 
made  no  such  recommendation. 

We  are  aware  that  Mr.  Atkins  also  testified  that  Mr. 
Tuttle  had  been  recommended  to  him  by  Mr.  Sharp  ap- 
proximately four  days  before  Monday,  February  25 
(Tr.  186),  but  again,  in  view  of  the  inconsistency  with 
the  testimony  of  Mr.  Tuttle  and  Mr.  Sharp,  Mr.  Atkins' 
testimony  must  be  deemed  in  error  and  based  upon  in- 
accurate recollection.  Mr.  Atkins  does  recall  making 
one  requisition  for  Mr.  Tuttle  when  the  warehouse- 
man, Mr.  Maples,  was  married  (Tr.  195).  As  a  result 
of  this  requisition,  Mr.  Wolcott  contacted  Mr.  Tuttle 
and  he  would  have  been  employed  but  for  termination 
of  the  shift  by  the  District  Manager  (Tr.  196,  230,  278). 
It  should  be  noted  that  the  next  opening  after  Mr.  My- 
ers was  hired  was  when  he  left  and  a  Mike  Ryan,  who 
had  worked  with  Mr.  Atkins  for  over  ten  years,  was 
specifically  requested  by  Mr.  Atkins   (Tr.  193,  194). 
The  only  other  opening  on  the  job  was  when  Mr.  Maples 
left,  and  admittedly  Mr.  Tuttle  was  requested  for  this 
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job,  although  it  never  materialized.  Accepting  petition- 
ers' contention  that  Mr.  Myers  was  requisitioned  from 
the  union  before  Mr.  Tuttle's  availability  was  known 
(Spec,  of  Error  20)  and  agreeing  that  Mr.  Atkins'  ef- 
forts to  get  Mr.  Ryan  all  the  way  up  from  Los  Angeles 
to  fill  the  next  vacancy  was  motivated  by  a  particular 
desire  for  this  employee,  then  the  only  job  for  which 
Tuttle  could  have  been  considered  was  the  replacement 
of  Mr.  Maples.  Consequently,  to  whatever  extent  the 
hearsay  evidence  concerning  Mr.  Fudge's  position 
might  be  considered  with  reference  to  "clearing"  Mr. 
Tuttle,  the  evidence  is  conclusive  that  Mr.  Tuttle  in 
fact  was  hired  for  the  first  job  that  became  available 
after  his  application,  even  though  it  w^as  later  termi- 
nated before  he  actually  went  on  the  work. 

2.   Legal  Errors  by  Trial  Examiner  and  Consideration 

of  Unsubstantial  Evidence  Destroys  Foundation  for  Trial 

Examiner's  Findings. 

A.  In  Specification  of  Errors  Nos.  1,  17  and  21, 
the  Petitioners  assign  error  to  the  consideration  by  the 
Trial  Examiner  of  acts  and  statements  of  Bertram 
Perkins,  on  w^hich  the  Examiner  has  made  certain  find- 
ings and  for  which  the  Petitioners  are  held  responsible. 
Even  if  Perkins  did  tell  Mr.  Tuttle  to  clear  with  or 
through  the  Union,  or  whatever  suggestion  was  in  fact 
made  in  connection  with  the  u  nion,  for  this  to  be  ma- 
terial, Perkins  would  have  to  have  been  a  responsible 
supervisor  of  the  Kings  River  Constructors.  Poultry 
Enterprises,  Inc.  v.  N.L.R.B.  (CA  5,  1954)  216  F.2d 
798.  Yet  in  fact,  Bertram  Perkins  was  not  even  an  em- 
ployee of  Kings  River  Constructors.  The  mere  fact  that 
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the  two  joint  ventures  had  common  sponsoring  partners 
does  not  make  the  parties  identical.  Perkins'  testimony 
as  to  either  usual  procedure  or  recommendations  to  Mr. 
Tuttle  should  have  been  disregarded. 

B.  In  the  same  manner,  as  set  forth  in  Specification 
of  Errors  17  and  22,  the  Trial  Examiner  finds  from 
Mr.  Atkins'  testimony  that  Union  clearance  was  custom- 
ary, notwithstanding  Mr.  Smith's  objection  to  such 
testimony  at  page  201 : 

"Mr.  Smith:  I  will  object  on  the  ground  that  I 
think  the  direct  examination  brought  out,  and  was 
limited  in  that  sense,  that  Mr.  Atkins  had  no  deal- 
ings directly  with  the  union  and  didn't  know  and 
had  no  occasion  to  know  it. 

Trial  Examiner:  I  believe  all  he  is  being  asked 
for  is  what  his  understanding  of  the  procedure  was. 
And  what  weight  that  would  have  I  don't  know." 

The  weight  referred  to  by  the  Trial  Examiner  was 
sufficient  in  his  mind  to  warrant  reference  in  his  opinion 
(Tr.  21)  although  he  himself  pointed  out  that  there  was 
a  lack  of  showing  of  Atkins'  capacity  for  knowledge 
concerning  Union  relationship  (Tr.  219,  220)  which 
lack  was  not  cured. 

C.  In  Specification  of  Error  3,  7,  11  and  19,  reference 
is  made  to  findings  which  are  entirely  or  substantially 
based  on  hearsay,  and  unsupported  by  corroborating 
evidence.  It  is  error  to  base  factual  findings  on  such 
unsubstantial  evidence  standing  alone,  as  it  does  in  the 
present  case.  N.LM.B.  v.  Amalgamated  Meat  Cutters, 
supra. 

As  an  example,  in  Specification  of  Error  3,  the  Trial 
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Examiner  makes  findings  of  fact  concerning  Fudge's 
participation  in  Tuttle's  employment,  based  entirely  on 
Tuttle's  testimony. 

In  Specification  of  Error  7,  the  Trial  Examiner 
finds  that  Tuttle  failed  to  receive  Union  clearance,  again 
based  entirely  on  Tuttle's  testimony  of  what  Fudge 
said,  yet  Fudge  was  not  a  party  for  whom  the  Kings 
River  Constructors  were  responsible,  nor  was  he  even  a 
witness.  His  out  of  Court  statements  might  be  offered 
for  other  purposes,  but  they  cannot  be  offered  as  proof 
of  the  truth  of  whether  a  Union  clearance  was  granted. 

In  Specification  of  Error  18,  reference  is  even  made 
by  the  Trial  Examiner  to  Tuttle's  own  self  serving  state- 
ment that  he  thought  Fudge  was  responsible  for  his  not 
getting  a  job. 

As  an  example  of  the  extent  to  which  hearsay  was 
used  in  the  opinion,  in  Specification  of  Error  11  a 
finding  is  made  that  both  Mr.  Ryan  and  Mr.  Meyers 
were  cleared  through  the  Union.  Meyers  was  cleared 
because  the  Union  sent  him  out,  but  the  finding  as  to 
Mr.  Ryan  clearing  through  the  Union  is  based  on  the 
following  testimony  of  Mr.  Atkins : 

(Tr.  211  Testimony  of  Mr.  Atkins) 

'^Q.  Was  Mr.  Ryan  cleared  through  the  union, 
too? 

A.  I  would  imagine,  yes,  I  would  imagine  so. 

Q.  That  would   be   your   impression,   or  there 
again  had  you  — 

A.  He  has  always  carried  a  union  card." 
(See  also  Tr.  239) 
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Any  single  one  of  these  items  might  not  be  preju- 
dicial, standing  alone,  but  when  used  as  a  basis  for 
several  of  the  Trial  Examiner's  findings  and  when  con- 
sidered with  the  absence  of  direct  testimony  on  the 
issues  and  the  fundamental  conflict  between  the  evi- 
dence and  the  Trial  Examiner's  finding  as  set  forth  in 
paragraph  1  of  the  argument,  it  is  submitted,  as  asserted 
in  Specification  of  Errors  19  and  24  that  such  evidence 
is  insufficient  to  support  an  inference  of  violation  of  the 
Act,  and  the  Trial  Examiner's  ultimate  findings  are 
admittedly  based  on  inference.  National  Labor  Rela- 
tions Bd,  V.  Fox  Manufacturing  Co.  (CA  5  1956)  238 
F.2d  211.  The  introduction  of  such  evidence  with  the 
other  evidence  in  the  case  has  created  a  record  of  such 
uncertainty  and  conflict  as  to  times  and  circumstances 
as  to  deprive  much  of  the  substantial  evidence  which 
does  exist  of  probative  value.  As  stated  in  Specification 
of  Error  23,  the  Trial  Examiner  even  went  so  far  as  to 
permit  the  attempted  interrogation  and  impeachment 
of  a  witness  with  the  use  of  someone  else's  out  of  Court 
notes,  when  that  person  was  not  available.  The  net 
result  is  the  inconsistency  of  the  Trial  Examiner's  find- 
ings with  the  Government  counsel's  own  evidence  and 
those  facts  which  are  clearly  established. 

3.   The  Form  of  the  Board's  Order  Is  Too  Broad  in  Scope 
and  Lacking  in  Certainty. 

The  permissible  scope  of  a  Board  order  was  con- 
sidered in  the  leading  case  on  this  issue  of  National 
Labor  Bel.  Bd.  v.  Express  Puh.  Co.  (1941)  312  U.S. 
426,  85  L.ed.  931.  In  that  case,  the  court  stated  that  the 
basic  reason  for  restricting  the  scope  of  a  Board's  Cease 
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and  Desist  Order  was  that  alleged  violations  of  the 
Act,  not  in  controversy  and  not  similar  or  fairly  re- 
lated to  the  unfair  labor  practice  found,  should  not  be 
tried  by  contempt  proceedings. 

The  case  points  out  that  the  power  to  issue  an  injunc- 
tion does  not  justify  an  injunction  broadly  to  obey  a 
statute,  and  further  points  out  that  all  t}-pes  of  future 
labor  relations  are  not  to  be  indefinitely  conducted  at 
the  peril  of  contempt  summons.  The  court  then  estab- 
lished the  following  criteria  governing  the  scope  of  a 
Cease  and  Desist  Order,  page  937  (L.ed.)  : 

"We  hold  only  that  the  National  Labor  Rela- 
tions Act  does  not  give  the  Board  an  authority, 
which  courts  cannot  rightly  exercise,  to  enjoin  vio- 
lations of  all  the  provisions  of  the  statute  merely 
because  the  violation  of  one  has  been  found.  To 
justify  an  order  restraining  other  violations  it 
must  appear  that  they  bear  some  resemblance  to 
that  which  the  employer  has  committed  or  that 
danger  of  their  commission  in  the  future  is  to  be 
anticipated  from  the  course  of  his  conduct  in  the 
past." 

In  May  Dept.  Stores  Co.  v.  National  Lab.  Rel.  Bd. 
(1945)  326  U.S.  376,  90  L.ed.  145,  the  court  struck  from 
the  order  the  phrase  "in  any  other  manner, "  and  stated 
that  the  test  was  whether  the  Board  might  have  reason- 
ably concluded  from  the  evidence  that  such  an  order 
was  necessary  to  prevent  the  employer  before  it  from 
continuing  to  engage  in  unfair  labor  practices. 

In  Lion  Oil  Company  v.  National  Labor  Relations 
Board  (CA  8,  1957)  245  F.2d  376,  the  court,  in  striking 
this  portion  of  the  Cease  and  Desist  Order  which  con- 
stituted a  blanket  restraining  order,  held,  at  page  380 : 
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"Before  such  a  sweeping  mandate  be  issued, 
there  must  be  evidence  that  the  employer  is  guilty 
of  consununate  disregard  for  other  provisions  in 
the  Act  or  that  there  is  high  likelihood  of  future 
violation. ' ' 
For  the  same  reasons  this  court  has  modified  or  stricken 
such  provisions  in  the  cases  of  National  Labor  Rela- 
tions Board  v.  Mason  Mfg.  Co.,  126  F.2d  810;  National 
Labor  Relations  Board  v.  Geigy  Co.,  211  F.2d  553;  iVa- 
tional  Labor  Relatioyis  Bd.  v.  Cowley  Pub.  Co.,  214  F2d 
707;   and   National   Labor   Relations   Bd.   v.    Lamar 
Creamery  Co.,  246  F.2d  8. 

It  would  appear  to  be  quite  clear  that  the  single  in- 
cident in  the  present  case,  if  it  amounts  to  anything, 
certainly  does  not  amount  to  a  consummate  disregard 
for  the  Act.  Yet  the  Board  continues  to  follow  its 
standard  custom  of  issuing  a  broad  form  order,  as  con- 
fined in  Section  1(b)  (Specification  of  Error  25)  and 
supporting  the  order  by  reference  to  the  particular 
unlawful  labor  practice  found  with  a  recitation  "We 
beheve  that  the  respondents  repeating  the  commission 
of  the  violation  involved  herein  in  the  future  may  be 
anticipated  by  reason  of  its  conduct  herein"  (Tr.  44) 
when  in  fact  there  is  no  reason  whatsoever  from  the 
evidence  or  otherwise  to  anticipate  such  violation,  and 
in  any  event  a  similar  violation  is  restrained  by  para- 
graph 1(a)  of  the  proposed  order. 
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4.   Provision  for  Ofifer  of  Re-employment  and  Payment 
of  Back  Wages  Should  Be  Conditioned  on  the  Duration 
and  Availability  of  a  Position  for  Wliich  Tuttle  Is  Quali- 
fied with  the  Petitioners. 

A.  In  Specification  of  Error  26,  it  is  contended  that 
as  it  appears  from  the  record  that  there  was  no  posi- 
tion open  for  Mr.  Tuttle  after  the  reduction  in  April, 
there  is  no  basis  for  a  present  offer  of  re-employment. 

B.  As  stated  in  the  Specification  of  Error  27,  an  offer 
of  re-employment  should  be  conditioned  specifically  in 
the  order  upon  the  existence  of  an  appropriate  position. 
The  Black  Eock  project  has  in  fact  been  completed  and 
the  joint  venture  composed  of  petitioners  is  no  longer 
physically  operating. 

CONCLUSION 

The  Trial  Examiner  has  found  that  prior  to  the  time 
Sharp  first  advised  Atkins  of  Tuttle 's  availability  on 
Monday,  February  25 : 

1.  Atkins  had  requested  through  his  supervisors  that 
Tuttle  be  hired. 

2.  Atkins  had  told  Sharp  to  have  Tuttle  get  in  touch 
with  him. 

3.  Atkins  had  told  Wolcott  he  wanted  Tuttle. 

4.  Atkins  was  advised  that  Tuttle  was  not  available 
for  hire  because  the  union  had  refused  clearance. 

5.  Atkins '  recommendation  of  the  hire  of  Tuttle  had 
been  ignored. 

Under  any  view  of  the  evidence,  the  above  findings 
simply  cannot  be,  yet  without  these  findings  the  entire 
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reasoning  and  basis  for  the  Trial  Examiner's  opinion 
is  destroyed. 

For  this  and  the  other  reasons  set  forth  herein,  we 
request  an  order  of  this  court  setting  aside  and  denying 
enforcement  to  the  Board's  Order  and  Decision. 

Eespectfully  submitted, 

Allen,  DeGarmo  &  Leedy 
By  Gerald  DeGarmo 

Seth  W.  Morrison 
Attorneys  for  Kings  River 
Constructors,  Petitioners 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 


No.  16301 


Morkisojt-Knudsen,  Inc.,  Henry  J.  Kaiser,  Macco 
Corporation,  and  B.  Perini  &  Sons,  d/b/a  Kings 
River  Constructors,  petitioners 

V. 

National  Labor  Relations  Board,  respondent 


ON  PETITION  FOR  REVIEW  AND  CROSS-APPLICATION  FOR 
ENFORCEMENT  OF  AN  ORDER  OF  THE  NATIONAL  LABOR 
RELATIONS  BOARD 


BRIEF  FOR  THE  NATIONAL  LABOR  RELATIONS  BOARD 


JURISDICTION 

This  case  is  before  the  Court  upon  the  petition  of 
Morrison-Knudsen,  Inc.,  Henry  J.  Kaiser,  Macco 
Corporation,'  and  B.  Perini  ■&  Sons  d/b/a  Kings 
River  Constructors  (herein  referred  to  as  Morrison- 
Knudsen),  pursuant  to  Section  10(f)  of  the  National 
Labor  Relations  Act,  as  amended^  (hereinafter  called 


^  Although  absent  from  the  petition  for  review,  the  Board 
includes  the  Macco  Corporation  among  the  petitioners  to  con- 
form with  its  decision  and  order  and  cross-application  for 
enforcement. 

2  61  Stat.  136,  65  Stat.  601,  72  Stat.  945,  29  U.S.C.,  Sec.  151, 
et  seq.  Relevant  portions  of  the  Act  appear  in  Appendix, 
infra,  pp.  20-22. 

(1) 


the  Act),  to  review  and  set  aside  an  order  of  the  Na- 
tional Labor  Relations  Board  (R.  43-48)  issued 
against  petitioners  on  October  17,  1958,  pursuant  to 
Section  10(c)  of  the  Act.  The  Board  in  its  answer 
to  the  petition  has  cross-petitioned  for  enforcement 
of  its  order  (R.  55-57).  This  Court  has  jurisdiction 
of  the  proceeding  under  Section  10  (e)  and  (f)  of 
the  Act,  the  unfair  labor  practices  having  occurred 
in  the  general  vicinity  of  Fresno,  California,  within 
this  judicial  circuit.  The  Board's  decision  and  order 
are  reported  at  121  NLRB  No.  179. 

COUNTEKSTATEMENT   OF   THE  CASE 

I.  The  Board's  findings  of  fact  ^ 

The  Board  found  that  petitioners  violated  Section 
8(a)  (3)  and  (1)  of  the  Act  by  refusing  employment 
to  M.  E.  Tuttle  because  of  his  failure  to  obtain  clear- 
ance from  Local  431  of  the  International  Brotherhood 
of  Teamsters,  Chauffeurs,  Warehousemen  &  Helpers 
of  America  (hereinafter  referred  to  as  Teamsters  or 
Union).  The  Board  relied  upon  the  following  eviden- 
tiary facts. 

A.  Background 

During  the  period  here  relevant  petitioners  were 
engaged  in  the  construction  of  a  powerhouse  on  the 
Kings  River,  known  as  the  Black  Rock  project,  some 
60  miles  outside  of  Fresno,  California  (R.  10-11; 
179-180,  226, 176).     The  Morrison-Knudsen  Company, 


3  The  Board  adopted  the  findings,  conclusions,  and  recom- 
mendations of  the  Trial  Examiner  (K.  43).  In  the  statement 
which  follows,  references  preceding  the  semicolon  are  to  the 
Board's  findings;  those  following  are  to  the  supporting  evidence. 


as  the  sponsoring  partner  of  the  project,  ^Yas  respon- 
sible for  assembling  the  work  crew  and  settling 
higher-level  problems  (R.  11;  176,  179-180,  265). 
Some  of  petitioners  also  participated  in  another  joint 
venture  known  as  the  Wishon  Dam  project  about  20 
miles  from  Black  Rock  (R.  12,  13;  142-143,  173,  223- 
224) .  The  Morrison-Knudsen  Company  was  also  the 
sponsoring  partner  at  Wishon  Dam  (R.  175-176,  265- 
266).  While  both  projects  had  its  own  project  man- 
ager in  charge  of  personnel,  there  was  an  exchange 
of  employees  between  the  two  projects  (R.  12,  13; 
142-144,  145-146,  138). 

To  facilitate  the  hiring  procedure  and  maintain 
harmonious  relations  with  the  local  unions,  both  proj- 
ects employed  James  Thomas  Wolcott,  as  labor  co- 
ordinator, with  offices  in  Fresno  (R.  13,  22;  224-226, 
232-233,  236-237).  Preliminaiy  to  starting  the  Black 
Rock  project,  Wolcott  met  with  local  union  represent- 
atives, including  Al  Fudge,  secretary  of  Local  431  of 
the  Teamsters,  to  discuss  with  them  manpower  re- 
quirements and  contemplated  conditions  of  employ- 
ment  (R.  22;  232-233,  236-237i,  Tr.  195  lQ6)c • 

B.  The  unfair  labor  practices 

M.  E.  Tuttle  had  worked  for  several  years  as  a 
warehouse  clerk  on  Morrison-Knudsen  projects*  in 
Oregon  and  California  (R.  11;  66,  87-88).  In  No- 
vember 1956,  he  quit  work  at  one  of  these  projects 
near  Sonora,  California,  to  have  some  dental  work 
done  at  Stockton  (R.  11;  66,  87-88,  95,  86,  98).    At 

*  The  record  does  not  indicate  whether  any  of  the  petitioners 
other  than  Morrison-Ivnudsen  participated  in  these  projects. 


that  time,  he  was  a  member  of  Teamsters'  Stockton 
Local  439  (R.  11 ;  66,  87-88). 

Thereafter,  when  Tuttle  started  looking  for  work, 
he  learned  from  a  friend.  Jack  Sharp,  then  employed 
at  Black  Rock  as  a  warehouse  clerk,  that  Sharp  was 
about  to  be  transferred  to  petitioners'  Wishon  Dam 
project  (R.  11-12;  68,  98-100,  135-136).  Sharp 
suggested  that  Tuttle  might  replace  him  at  Black  Rock 
(R.  12;  67-68, 102, 138). 

On  the  next  day,  February  23,  1957,  Sharp  and 
Tuttle  went  to  Fresno  where  they  interviewed  Perkins, 
project  manager  at  Wishon  Dam,  who  had  arranged 
for  Sharp's  transfer  (R.  12;  68-69,  102,  136,  174-175, 
177,  180-181).  Sharp  recommended  Tuttle  as  his  re- 
placement at  Black  Rock  and  Perkins,  who  had  known 
Tuttle  on  prior  construction  jobs  and  had  observed 
his  work,  assumed  that  Tuttle  would  fill  the  vacancy 
(R.  12, 14;  103,  138-139, 172-173).  He  advised  Tuttle 
to  get  his  union  card  cleared  by  the  Teamsters'  Local 
431  in  Fresno,  and  warned  Tuttle  that  he  might  have 
trouble  with  Al  Fudge,  secretary  of  Local  431,  in 
having  his  card  transferred  from  the  Stockton  local 
(R.  12;  71,  108,  138-139,  177-178).  Perkins  told 
Tuttle  to  present  himself  at  Black  Rock  the  following 
Monday  (R.  12-13;  71).  On  the  basis  of  this  inter- 
view with  Perkins  and  the  knowledge  that  Perldns 
had  been  instrumental  in  arranging  for  Sharp's  trans- 
fer to  Wishon  Dam,  Tuttle  assiuned  that  Perkins  was 
actually  assigning  him  to  the  job  (R.  13).  Perkins' 
actual  authority  in  recruiting  personnel,  however,  was 
limited  to  the  Wishon  Dam  project  (R.  13;  178). 


Following  his  talk  with  Perkins,  and  at  the  latter 's 
suggestion,  Tuttle  went  to  the  office  of  Labor  Coordi- 
nator Wolcott  in  Fresno  to  place  his  application  on  file 
(R.  13 ;  71-72,  227)  /  Perkins  went  to  Wolcott 's  office 
with  Tuttle  and,  because  Wolcott  was  absent  or  oc- 
cupied, had  Wolcott 's  secretary  register  Tuttle 's  ap- 
plication for  the  warehouse  job  at  Black  Rock  (R.  13- 
14;  72,  107-108). 

On  the  following  Monday  morning,  February  25, 
Tuttle  went  to  the  Teamsters'  office  in  Fresno  where  he 
saw  Fudge,  Local  431 's  secretary  (R.  14;  72-73,  133, 
108).  He  handed  Fudge  his  union  card  and  told  him 
that  Perkins  had  directed  him  to  report  for  work  at 
Black  Rock  that  day  (R.  14;  73-74).  Fudge  became 
very  angry.  He  refused  to  accept  the  transfer  of 
Tuttle's  card  from  the  Stockton  local  and  clear  him 
for  the  Black  Rock  job  (R.  14;  73-74,  109-110).  He 
told  Tuttle  that  the  Union  already  had  more  ware- 
housemen than  were  needed  (R.  14 ;  73,  109) . 

Despite  his  failure  to  get  union  clearance,  Tuttle 
went  to  the  Black  Rock  project  that  afternoon  (R.  14; 
74r-75,  154-155).  On  the  project.  Sharp  introduced 
him  to  John  E.  Atkins,  the  warehouse  manager,  who 
told  Tuttle  that  "there  must  be  some  mistake"  because 
Labor  Coordinator  Wolcott  had  another  man  coming 

^  There  was  a  considerable  exchange  of  employees  between  the 
Black  Rock  and  Wishon  Dam  projects  and  while  each  project 
had  its  own  manager  in  charge  of  persomiel,  they  jointly  em- 
ployed the  Labor  Coordinator  and  there  was  close  cooperation 
between  the  two  projects.  Wolcott  regarded  Perkins  and  DeLay, 
the  project  manager  at  Black  Rock,  as  his  superiors  and  dealt 
directly  with  tliem  in  procuring  needed  persomiel  (R.  13,  n.  2; 
142, 145-146, 224, 225,  272) . 


for  the  job.  He  advised  Tuttle  to  see  Wolcott  (R.  14; 
75-76,  110-111,  113,  155-156).  Prior  to  that  day. 
Sharp  had  recommended  Tuttle  to  Atkins  for  his  job 
and  Atkins  had  told  Sharp  to  have  Tuttle  contact 
him  (R.  14-15,  17;  186,  208,  211,  213-214).  Atkins 
also  had  specifically  requested  his  immediate  superior, 
Office  Manager  Weatherman,  to  secure  Tuttle  for  the 
job  (R.  15,  17,  19;  190-192,  151,  163,  209-214).  This 
was  the  usual  hiring  procedure  in  obtaining  ware- 
house personnel  (R.  15;  191-192,  199-201,  208-210). 
Atkins'  status  as  a  supervisor  with  authority  to  ef- 
fectively recommend  hiring  and  discharge  was  stipu- 
lated (R.  19;  134). 

Shortly  after  the  interview  with  Atkins,  Tuttle  saw 
Labor  Coordinator  Wolcott  and  advised  him  that 
Perkins  had  assigned  him  to  the  Black  Rock  job 
(R.  15;  76-77,  113-114).  Wolcott  replied  that  Per- 
kins had  no  authority  over  Black  Rock  persomiel 
(ibid.).  He  further  told  Tuttle  that  there  was  no 
vacancy  then  and  that  he  would  be  contacted  when 
an  opening  occurred  (R.  16;  227-228,  229).  During 
the  interview  Tuttle  informed  Wolcott  that  he  was 
having  trouble  getting  union  clearance  (R.  16;  227- 
228,  234). 

Sometime  after  the  Wolcott-Tuttle  intei*\dew  Jack 
DeLay,  project  manager  at  Black  Rock,  asked  Wolcott 
to  "get  him  a  good  warehouseman"  (R.  16,  20;  274- 
275).  Wolcott  thereupon  got  in  touch  with  Union 
Agent  Fudge,  and  one  Myers  was  then  hired  directly 
through  the  Union,  without  the  recommendation  of 
Atkins  or  any  other  company  official,  to  fill  the  va- 
cancy caused  by  Sharp's  transfer  (R.  16,  20;  212-214, 


238-239,  253-255).  Petitioner's  records  show  that 
Myers  was  hired  on  February  28,  several  days  after 
Tiittle  had  placed  his  application  on  file  with  Wolcott, 
and  3  days  after  he  had  been  to  Black  Rock  seeking 
the  warehouse  job  (R.  16,  20;  262,  273-274).  Myers 
went  to  work  at  Black  Rock  during  the  first  week  of 
March  (R.  16;  261-262,  160-161). 

Upon  learning  who  had  been  hired  to  fill  the  va- 
cancy at  Black  Rock,  Tuttle  went  to  Fudge's  home 
to  protest  the  Union's  clearance  of  Myers  rather  than 
himself  (R.  16;  77-79,  116-118). «  Fudge  angrily  re- 
buked Tuttle  for  attempting  to  interfere  with  Fudge's 
business  and  told  him  not  to  come  to  Fudge's  house 
again  (R.  16-17;  79,  119).  Later  another  employee, 
Maples,  attempted  to  ascertain  from  Fudge  why 
Tuttle  was  not  cleared  for  employment  at  Black  Rock 
and  Fudge  replied,  sarcastically,  that  he  could  not 
have  such  a  young  man  (Tuttle  was  70  years  old) 
telling  him  how  to  run  his  business  (R.  21;  152-153, 
95).  Despite  his  failure  to  obtain  union  clearance, 
Tuttle  continued  his  efforts  to  obtain  work  at  Black 
Rock  (R.  17;  121-123,  83-84).  He  repeatedly  saw 
Wolcott  but  received  no  encouragement  for  future 
employment  (R.  17;  123-125,  229-230,  84). 

°  Tuttle  had  been  told  b}-  friends  who  worked  at  the  ware- 
house that  the  new  man  who  was  working  in  Sharp's  place 
had  not  been  a  member  of  the  Union  before  coming  to  Black 
Rock  (R.  117).  Tuttle  protested  to  Fudge  that  the  new  man 
''was  a  bartender  before  he  come  here'';  '"that  he  took  out  a 
permit  or  joined  here,  that  he  didn't  carry  no  former  ware- 
houseman's card"  and  that  he  should  not  have  been  referred 
in  preference  to  Tuttle  (R.  16 ;  T8-T9) . 
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On  March  6  or  1,  Tuttle  again  saw  Atkins  at  the 
Black  Rock  project  and  the  latter  advised  him  that 
there  still  was  no  vacancy  (R.  17;  81-82,  189). 
Atkins  informed  Tuttle  that  he  had  put  in  a  ''requi- 
sition" initially  for  Tuttle  by  name  before  the  hiring 
of  Myers,  and  indicated  that  Tuttle  had  not  gotten 
the  Black  Rock  job  because  of  Fudge's  refusal  to 
clear  him  (R.  17;  82-83,  119,  131-133,  149,  151,  161- 
162,  208-214,  288).  He  told  Tuttle,  ''I  called  you  by 
name  and  Al  Fudge  said  that  you  wasn't  available  for 
any  job  on  this,  on  any  of  these  jobs  up  here"  (R.  82). 
He  also  advised  Tuttle  "to  go  down  and  talk  to 
[Fudge]  real  nice  and  see  if  you  can't  get  him  to 
clear  you"  (R.  17;  288-289). 

After  about  2  weeks'  employment  at  Black  Rock, 
Myers,  Sharp's  replacement,  left  and  another  em- 
ployee, Ryan,  who  had  previously  worked  imder  At- 
kins, was  hired  to  take  his  place  (R.  18;  150-151,  192- 
194).  Atkins  was  instrmnental  in  hiring  Ryan  (R. 
18,  20;  192-194).  He  personally  called  the  Los 
Angeles  office,  where  Ryan  was  then  employed,  to 
ascertain  whether  he  would  be  available  to  work  at 
Black  Rock  (R.  18;  193,  210).  On  being  told  of 
Ryan's  availability,  he  informed  Office  Manager 
Weatherman  that  he  would  like  to  have  Ryan  as  a 
warehouse  clerk  (R.  18;  193-194).  The  Union  cleared 
him  (R.  18;  211-239,  254-255,  246). 

Early  in  April,  Wolcott,  on  learning  that  Maples, 
another  warehouse  clerk  at  Black  Rock,  planned  to 
resign,  telephoned  Tuttle  and  told  him  of  the  vacancy. 
He  informed  Tuttle  that  he  had  him  "in  mind"  to 
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fill  it,  and  that  lie  would  be  contacted  later  with  re- 
spect to  the  job  (R.  18-19;  84-85,  230-231).  Before 
making  Tuttle  this  tentative  oft'er,  Wolcott  discussed 
the  matter  with  Fudge,  who  told  him,  in  effect,  "that 
is  fine  with  me"  or  that  the  decision  was  up  to  Wol- 
cott (R.  19;  260-261,  279-280).  The  tentative  offer  of 
a  job  never  materialized,  however,  because  of  the  dis- 
continuance of  the  night  shifts,  and  Tuttle  was  never 
actually  employed  at  Black  Rock  (R.  19;  196,  197, 
279,  154,212). 

II.  The  Board's  conclusions  and  order 

Upon  the  foregoing  facts,  the  Board  concluded  that 
petitioners  violated  8(a)  (3)  and  (1)  of  the  Act  by 
refusing  to  hire  Tuttle  because  of  his  failure  to  ob- 
tain clearance  from  Local  431  of  the  Teamsters. 

The  Board  ordered  petitioners  to  cease  and  desist 
from  the  unfair  lal^or  practices  found  and  from  in 
any  other  manner,  interfering  with,  restraining  or 
coercing  employees  or  applicants  for  employment  in 
the  exercise  of  their  rights  guaranteed  under  Section 
7  of  the  Act  (R.  44-45).  Affirmatively,  the  Board 
ordered  petitioners  to  offer  employment  to  Tuttle  and 
make  him  whole  for  any  loss  of  earnings  (less  any 
sum  of  money  already  paid)'  because  of  petitioners' 
discrimination,  and  to  post  appropriate  notices  (R. 
45-46). 


^A  settlement  of  a  charge  filed  by  Tuttle  against  Local  431, 
calling  for  the  payment  of  a  sum  of  money  to  Tuttle  by  Local 
431,  had  been  effectuated  prior  to  the  hearing  (R.  23,  n.  4; 
127-131). 
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ARGUMENT 


I.  Substantial  evidence  supports  the  Board's  findings  that 
petitioners,  in  violation  of  Section  8(a)  (3)  and  (1)  of  the 
Act,  refused  to  hire  Tuttle  because  he  was  unable  to  obtain 
union  clearance 

It  is  undisputed  that  when  Tuttle  informed  Local 
431 's  business  agent,  Fudge,  that  he  had  been  told  by 
Perkins  to  repoi-t  to  work  at  the  warehouse  clerk's 
job  at  Black  Rock,  and  asked  Fudge  to  transfer  his 
local  card  and  clear  him  for  the  job,  Fudge  became 
very  angry  and  refused  to  grant  the  transfer  and 
clearance,  telling  Tuttle  that  Local  431  already  had 
more  warehousemen  than  were  needed.  It  is  not  clear 
whether  Fudge's  objection  to  transferring  Tuttle's 
card  and  clearing  him  for  the  job  resulted  from  his 
resentment  over  Tuttle's  attempt  to  obtain  the  job 
without  first  reporting  to  the  Union,  from  a  policy 
against  permitting  men  from  other  locals  to  obtain 
jobs  for  which  unemployed  members  of  Local  431 
were  eligible,  or  from  a  combination  of  these  reasons. 
The  Union,  of  course,  could  not  lawfully  have  caused 
petitioners  to  deny  employment  to  Tuttle  for  any  of 
those  reasons.^  In  these  circumstances,  regardless  of 
whether  petitioners  were  aw^are  of  the  reasons  mo- 
tivating Fudge  in  refusing  to  clear  Tuttle,  petitioners 
could  not  lawfully  refuse  to  hire  Tuttle  because  of  his 
lack  of  union  clearance.  Indeed,  petitioners  do  not 
dispute  that  if,  as  the  Board  found,  their  refusal  to 


^  See,  e.g.,  N.L.R.B.  v.  International  Longshoremen's  and 
Warehousemen's  Union,  210  F.  2d  581,  583  (C.A.  9) ;  N.L.R.B. 
V.  Local  'oJS-i  International  Union  of  Operating  Engineers^ 
255  F.  2d  703,  ^^04-705  (C.A.  3) ;  N.L.R.B.  v.  Pacific  Inter- 
mountain  Express  Co.,  228  F.  2d  170,  173-174  (C.A.  8). 
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hire  Tuttle  was  because  of  his  lack  of  union  clearance, 
their  conduct  was  in  contravention  of  Section  8(a) 
(3)   and   (1)   of  the  statute.     Discrimination  of  this 
nature  unquestionably  restrains  and  coerces  employees 
in  the  exercise  of  their  right  to  perform  or  refrain 
from  performing-  union  obligations  or  supposed  ob- 
ligations and  inlierently  encourages  union  member- 
ship  in  the  broad  sense.     Badio  Officers'  Union  v. 
NX.R.B.,  347   U.S.   17,   40-42,   45,   54;   N.L.R.B.  v. 
Local    743,   Carpenters    {General  Electric   Co.),   202 
F.  2d  516,  518  (C.A.  9)  ;  N.L.R.B.  v.  Shuck  Construc- 
tion Co.,  243  F.  2d  519,  520-521  (C.A.  9) ;  N.L.R.B. 
V.  Thomas  Rigging  Co.,  211  F.  2d  153,  156-157  (C.A. 
9),  certiorari  denied,  348  U.S.  871. 

Accordingly,  the  sole  issue  is  whether  substantial 
evidence  supports  the  Board's  finding  that  petitioners 
refused  employment  to  Tuttle  because  he  was  unable 
to  obtain  miion  clearance. 

The  evidence  sunmiarized  in  the  Comiterstatement, 
supra,  amply  supports  the  Board's  finding  that  peti- 
tioners refused  to  hire  Tuttle  for  that  reason.  It 
shows  that  Atkins'  the  warehouse  manager  at  Black 
Rock,  who  admittedly  had  authority  effectively  to 
recommend  the  hire  and  discharge  of  employees,  spe- 
cificially  asked  his  immediate  superior.  Office  Manager 
Weatherman,  to  obtain  Tuttle  for  the  warehouse 
clerk's  job.  In  making  the  request,  Atkins  was  fol- 
lowing the  usual  procedure  for  obtaining  warehouse 
personnel.  This  request  was  made  prior  to  the  time 
when  Tuttle  on  February  25  interviewed  the  Union's 
business  agent  and  incurred  his  displeasure. 


12 


Nevertheless,  when  Tuttle  later  in  the  day  on  Feb- 
ruary 25  spoke  to  Atkins  about  the  job  which  his 
friend  Sharp  was  leavmg,  Atkins  told  him  that  it  was 
already  filled.    He  was  sunilarly  advised  by  Labor 
Coordinator  Wolcott,  whom  he  next  interviewed.    The 
job,  however,  had  not  in  fact  been  filled.    Wolcott 
conceded  that  it  was  subsequent  to  his  interview  with 
Tuttle  that  the  Black  Rock  projects  manager  asked 
Wolcott  to  get  him  a  good  warehouse  clerk.'    Wol- 
eott— instead  of  hiring  Tuttle,  whom  Atkins  had  rec- 
ommended, but  who,  Wolcott  knew,  had  incurred  the 
union    business    agent's   displeasure— requested    the 
Union's  agent  to  send  him  a  warehouse  clerk  and  the 
latter  sent  him  Myers,  whom  petitioners  had  not  spe- 
cifically requested  and  who  had  not  even  applied  for 
the  job  (R.  275).    Myers  was  hired  on  February  28— 
three  days  after  both  Atkins  and  Wolcott  had  told 
Tuttle  that  the  job  was  already  fiUed— and  he  did  not 
report  for  work  until  the  first  week  in  March  when 
Sharp  left  for  the  Wishon  Dam  project.     Further- 
more, Myers  worked  for  only  about  two  weeks  and 
petitioners  again  passed  over  Tuttle,  who  they  knew 
was  still  available  for  employment,  and  obtained,  in- 
stead, an  employee  from  Los  Angeles,  whom  the  Union 
cleared.     In  these  circumstances,  the  Board  reason- 
ably f omid  that  Atkins  and  Wolcott  falsely  told  Tuttle 
on  February  25  that  a  replacement  for  Sharp  had  al- 

^  Since,  as  Wolcott  testified  and  the  Board  found  (K.  16; 
274-275),  Wolcott  did  not  request  Fudge  to  obtain  a  replace- 
ment for  Sharp  until  several  days  after  the  Tuttle-Wolcott 
interview,  there  is  obviously  no  merit  to  petitioners'  suggestion 
(Br.  p.  23)  that  Myers  had  been  promised  the  job  prior  to 
February  25. 


13 

ready  been  hired  because  they  had  learned  of  Fudge's 
unwillingness  to  clear  Tuttle. 

Petitioners'  treatment  of  Tuttle  was,  moreover, 
consistent  with  their  practice  of  requiring  that  appli- 
cants for  employment  be  cleared  through  the  Union 
(R.  21;  70-71,  110,  176-178,  200-201,  211,  237-239, 
246-248,  254-255,  260,  217).  Indeed,  Project  Man- 
ager Perkins  at  the  Wishon  project  advised  Tuttle 
to  clear  through  the  Union  because  that  was  the  "nor- 
mal procedure"  (R.  21;  177-178).  And  Warehouse 
Manager  Atkins  at  Black  Rock,  in  obvious  recognition 
of  this  practice,  advised  Tuttle  to  talk  to  Fudge 
'^real  nice"  and  see  if  Tuttle  could  not  persuade 
Fudge  to  clear  him  (R.  17;  288-289).  Furthermore, 
as  we  have  seen,  Atkins  indicated  to  Tuttle  that  it 
was  Fudge's  refusal  to  clear  him  which  had  resulted 
in  Tuttle 's  failure  to  obtain  employment  at  Black 
Rock. 

The  Board  properly  discounted  petitioners'  attempt 
to  minimize  the  significance  of  Atkins'  request  that 
Tuttle  be  hired  for  the  warehouse  clerk's  job.  As 
the  Board  pointed  out,  it  was  stipulated  at  the  hearing 
that  Atkins  was  a  supervisor  with  authority  effectively 
to  recommend  in  matters  of  hiring  and  discharging, 
and  although  Atkins  testified  that  his  recommenda- 
tions with  respect  to  hiring  were  followed  only  about 
half  the  time,  the  record  shows  only  one  instance 
when  his  recommendation  was  overruled — an  occasion 
when  the  son  of  his  immediate  superior  was  hired 
(R.  19-20;  218-220).  Admittedly  warehouse  clerks 
Maples  and  Ryan  were  hired  on  his  recommendation 
(R.  20;  147,  199-200,  192-194).     Myers,  however,  was 
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hired  instead  of  Tuttle  "not  on  the  strength  of  any- 
body's recommendation  bnt  through  clearance  with 
Fudge"  (R.  20). 

In  their  brief  to  this  Court,  petitioners  take  sharp 
issue  with  the  Trial  Examiner's  credibility  findings, 
adopted  b.y  the  Board.  Indeed,  petitioners  argue  that 
the  Board  should  not  have  credited  two  of  their  own 
witnesses,  AVarehouse  Manager  Atkins  and  Labor  Co- 
ordinator Wolcott,  on  several  significant  points. 

For  example,  despite  Atkins  repeated  and  unwaver- 
ing affirmation  that  it  was  prior  to  February  25  that 
he  had  specifically  requested  Office  Manager  Weather- 
man to  obtain  Tuttle  as  Sharp's  replacement  (R.  186, 
190-191,  208-209,  211)  and  petitioners'  failure  to  call 
Weatherman  to  refute  this  testimony,  petitioners  now 
urge  that  AtJcins'  recollection  must  be  faulty  (Br.  p. 
24).  Petitioners  forget  that  credibility  issues  are  for 
the  Trial  Examiner  and  Board  to  determine  and 
should  rarely  be  disturbed  hj  the  Courts.  Universal 
Camera  Corp.  v.  N.L.B.B.,  340  U.S.  474,  494-496.  In 
any  event,  the  exact  time  when  Atkms  first  learned 
of  Tuttle 's  availability  assumes  significance  only  in  its 
relationship  to  the  sequence  of  events.  The  record, 
as  already  slio-vvn,  amply  supports  the  Board's  find- 
ing that  Atkins  learned  of  Tuttle 's  availability  and 
specifically  requested  that  Tuttle  be  hired  some  time 
before  Fudge  prevented  Tuttle  from  obtaining  the 
job  by  refusing  to  clear  him.  Petitioners'  suggestion 
(Br.  p.  21)  that  because  of  the  Black  Rock  project's 
remoteness  from  Fudge's  headquarters,  Atkins  could 
not  have  learned  of  Fudge's  objection  to  Tuttle  be- 
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fore  Atkins  told  Sharp  on  February  25  that  the  lat- 
ter's  replacement  had  already  been  hired,  ignores  the 
fact  that  the  telephone,  a  logical  means  of  communi- 
cation, was  available  at  the  project  (R.  75-76,  132, 
163,  230). 

Petitioner  also  contended  that  the  Board  improperly 
credited  Labor  Coordinator  Wolcott's  testimony  to 
the  effect  that  it  was  several  days  after  his  first  inter- 
view with  Tuttle  that  he  received  a  request  to  obtain 
a  replacement  for  Sharp  and  called  upon  Fudge  to 
furnish  such  replacement  (Br.  p.  23).  Wolcott,  how- 
ever, was  very  positive  on  this  point  (R.  274-275)  and 
his  testimony  ties  in  with  petitioners'  records  which 
show  that  Sharp's  replacement,  Myers,  had  not,  as 
petitioner  contends,  already  been  hired  by  February 
25  but  that  he  was,  instead,  hired  on  February  28  and 
reported  for  work  during  the  first  week  in  March 
when  Sharp  left.  Wolcott's  testimony  is,  moreover, 
consistent  with  Atkins'  explanation  to  Tuttle  that 
Fudge  had  refused  to  clear  him  and  Atkins'  advice  to 
Tuttle  "to  go  down  and  talk  to  [Fudge]  real  nice 
and  see  if  you  can't  get  him  to  clear  you"  (R.  17; 
288-289).  Thus,  aside  from  the  fact  that  the  Trial 
Examiner,  who  saw  and  heard  the  witnesses  and  lived 
with  the  case,  is  in  the  best  position  to  resolve  cred- 
ibility issues,  his  acceptance  of  Wolcott's  testimony 
was  warranted  as  a  logical  explanation  of  what  hap- 
pened in  the  light  of  other  evidence  showing  that 
union  clearance  was  customarily  required  by  petitioner 
as  a  condition  of  employment. 
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II.  The  Board's  order  is  valid  and  proper 

Petitioners  assert  that  paragraph  1(b)  of  the 
Board's  order  is  too  broad  in  scope.  It  requires  peti- 
tioners to  cease  and  desist  from  "in  any  other 
manner"  violating  Section  8(a)(1)  of  the  statute. 
In  view  of  the  nature  of  petitioners'  offense — a  dis- 
criminatory refusal  to  hire,  in  violation  of  Section 
8(a)  (3)  and  (1)  of  the  Act — ^we  submit  that  the 
Board's  order  was  not  an  abuse  of  its  discretion. 

Insofar  as  the  Board  found  that  petitioners'  con- 
duct was  violative  of  Section  8(a)  (1)  of  the  Act,  the 
Board  properly  directed  petitioners  to  cease  and  de- 
sist from  interfering  with,  restraining  or  coercing 
employees,  or  applicants  for  employment,  in  the  exer- 
cise of  their  Section  7  rights.  The  discriminatory 
refusal  on  the  part  of  petitioners  to  hire  Tuttle  goes 
to  the  very  heart  of  the  Act  and  justifies  the  Board's 
determination  that  a  repetition  by  petitioners  of  a 
violation  of  that  section  in  the  future  may  be  antici- 
pated by  reason  of  their  unlawful  conduct  (R.  44, 
n.  1).  N.L.R.B.  V.  Entwistle  Mfg.  Co.,  120  F.  2d 
532,  536  (C.A.  4).  The  serious  nature  of  the  imfair 
labor  practices  which  the  Board  fomid  petitioners 
coromitted  fully  warrants  the  Board's  determination 
that  a  broad  cease  and  desist  order  is  necessary  **to 
prevent  the  [petitioners]  *  *  *  from  engaging  in  any 
unfair  labor  practice  affecting  commerce."  May 
Dept.  Stores  v.  N.L.R.B.,  326  U.S.  376,  390.  It  con- 
stitutes a  reasonable  exercise  of  the  Board's  authority 
"to  prevent  violations,  the  threat  of  which  in  the 
future  is  indicated  because  of  their  similarity  or  re- 
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lation  to  those  unlawful  acts  which  the  Board  has 
found  have  been  committed  by  the  employer  in  the 
past."  N.L.R.B,  v.  Express  Pub.  Co.,  312  U.S.  426, 
436-437.  In  view  of  the  record  showing  supra,  p.  13, 
that  union  clearance  was  a  customary  procedure,  there 
are  reasonable  grounds  to  anticipate  that  petitioners 
will  infringe  upon  other  rights  guaranteed  employees 
in  the  future  unless  appropriately  restrained.  The 
petitioners  struck  not  only  at  the  particular  right 
involved  but  all  the  interdependent  and  related  guar- 
antees which  support  and  surround  the  particular 
right  involved  (see  N.L.R.B.  v.  Philadelphia  Iron 
Works,  Inc.,  211  F.  2d  937,  944  (C.A.  3)). 

Finally,  petitioners  request  this  Court  to  modify 
the  Board's  order  by  striking  the  provision  which 
requires  petitioners  to  offer  Tuttle  immediate  em- 
ployment and  further,  to  limit  the  back-pay  period  to 
on  or  about  April  12,  1957,  the  date  on  which  peti- 
tioners abolished  its  night  shift.  There  is  no  merit 
to  this  request.  Sharp,  for  whom  Tuttle  would  have 
been  hired  as  a  replacement  but  for  the  Union's  re- 
fusal to  clear  him,  was  working  on  the  day  shift  (R. 
75,  136,  137,  149).  When  he  left.  Maples,  who  had 
been  working  on  the  swing  shift,  stepped  into  the  day 
shift  job  and  Myers  took  the  swing  shift  job  (R.  149, 
158).  Both  Maples  and  Myers,  however,  had  left 
petitioners'  employ  by  the  time  the  night  shifts  were 
eliminated  (R.  150,  196)  and  there  is  no  reason  to 
assume  that  Tuttle  would  not  have  been  working  on 
the  day  shift  at  that  time  if  he  had  been  hired.  In 
any  event,  questions  such  as  that  now  raised  by  peti- 
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tioners  are  appropriately  handled  in  subsequent  ad- 
ministrative proceedings  before  the  Board  and 
petitioners  will  have  a  further  opportunity  to  demon- 
strate the  period,  if  any,  during  which  curtailment  of 
its  operations  would  affect  or  eliminate  back-pay 
liability  to  Tuttle  in  the  subsequent  compliance  pro- 
ceedings. N.L.R.B.  V.  Rutter-Rex  Mfg.  Co.,  245  F. 
2d  594,  598  (C.A.  5)  ;  N.L.R.B.  v.  Reliance  Clay  Prod- 
ucts Co.,  245  P.  2d  599,  600  (C.A.  5)  ;  N.L.R.B.  v. 
Cambria  Clay  Prod.  Co.,  215  F.  2d  48,  56  (C.A.  6) 
(and  cases  cited  therein).  General  orders  of  this  sort 
entered  by  the  Board  with  respect  to  back  pay  and 
offers  of  immediate  emplojrment  manifestly  contem- 
plate further  administrative  action  on  its  part,  i.e., 
determination  of  the  exact  amount  of  back  pay  to  be 
tendered  and  determination  as  to  what  positions  are 
available  and  substantially  equivalent  for  the  pur- 
poses of  the  remedy  ordered.  Home  Beneficial  Life 
Ins.  Co.  V.  N.L.R.B.,  172  F.  2d  62,  63  (C.A.  4)  certio- 
rari denied,  332  U.S.  756.  If  in  fact  there  is  no 
position  available  for  Tuttle,  the  Board,  under  its 
reservation  of  jurisdiction,  can  conform  its  ultimate 
''immediate  employment"  and  back-pay  order  to  meet 
that  situation.  N.L.R.B.  v.  Brown  <&  Root,  Inc., 
203  F.  2d  139,  147  (C.A.  8)  ;  cf.  Wallace  Corporation 
V.  N.L.R.B.,  159  F.  2d  952,  954  (C.A.  4)  affirmed  332 
U.S.  248;  N.L.R.B.  v.  Bird  Machine  Co.,  174  F.  2d 
404,405-406  (C.A.I). 
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CONCLUSION 

It  is  respectfully  submitted  that  the  Board's  find- 
ings are  supported  by  substantial  evidence  on  the 
record  considered  as  a  whole,  that  the  petition  to  re- 
view should  be  denied,  and  that  a  decree  should  issue 
enforcing  the  Board's  order  in  full. 

Jerome  D.  Fextox, 

General  Counsel, 
Thomas  J.  McDermott, 

Associate  General  Counsel, 
Marcel  Mallet-Prevost, 

Assistant  General  Counsel, 
Faxxie  M.  Boyls, 
MoEToiq-  JS'amrow, 

Attorneys, 
National  Lai  or  Relations  Board, 
JlTNE  1959. 


APPENDIX 

The  relevant  provisions  of  the  National  Labor  Re- 
lations Act,  as  amended  (61  Stat.  136,  65  Stat.  601,  T2 
Stat.  945,  29  U.S.C,  Sees.  151,  et  seq.),  are  as  follows: 

RIGHTS   OF  EMPLOYEES 

Sec.  7.  Employees  shall  have  the  right  to  self- 
organization,  to  form,  join,  or  assist  labor 
organizations,  to  bargain  collectively  through 
representatives  of  their  own  choosing,  and  to 
engage  in  other  concerted  activities  for  the 
purpose  of  collective  bargaining  or  other  mutual 
aid  or  protection,  and  shall  also  have  the  right 
to  refrain  from  any  or  all  of  such  activities 
except  to  the  extent  that  such  right  may  be  af- 
fected by  an  agreement  requiring  membership 
in  a  labor  organization  as  a  condition  of  em- 
ployment as  authorized  in  section  8(a)  (3). 

UNFAIR   LABOR  PRACTICES 

Sec.  8.  (a)  It  shall  be  an  unfair  labor  prac- 
tice for  an  employer — 

(1)  to  interfere  with,  restrain,  or  coerce  em- 
ployees in  the  exercise  of  the  rights  guaranteed 
in  section  7 ; 

PREVENTION  OF  UNFAIR  LABOR  PRACTICES 

Sec.  10.  (e)  The  Board  shall  have  power  to 
petition  any  court  of  appeals  of  the  United 
States,  *  * '  *  within  any  circuit  or  district,  re- 
spectively, wherein  the  unfair  labor  practice  in 
question  occurred  or  wherein  such  person  re- 
sides or  transacts  business,  for  the  enforcement 
of  such  order  and  for  appropriate  temporary 
relief  or  restraining  order,  and  shall  file  in  the 
court  the  record  in  the  proceedings,  as  provided 

(20) 
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in  section  2112  of  title  28,  United  States  Code, 
Upon  the  filing  of  such  petition,  the  court  shall 
cause  notice  thereof  to  be  served  upon  such 
person,  and  thereupon  shall  have  jurisdiction 
of  the  proceeding  and  of  the  question  deter- 
mined therein,  and  shall  have  power  to  grant 
such  temporary  relief  or  restraining  order  as 
it  deems  just  and  proper,  and  to  make  and  enter 
a  decree  enforcing,  modifying,  and  enforcing  as 
so  modified,  or  setting  aside  in  whole  or  in  part 
the  order  of  the  Board.  No  objection  that  has 
not  been  urged  before  the  Board,  its  member, 
agent,  or  agency,  shall  be  considered  by  the 
court,  imless  the  failure  or  neglect  to  urge  such 
objection  shall  be  excused  because  of  extraordi- 
nary circumstances.  The  findings  of  the  Board 
with  respect  to  questions  of  fact  if  supported 
by  substantial  evidence  on  the  record  consid- 
ered as  a  whole  shall  be  conclusive. 

(f)  Any  person  aggrieved  by  a  final  order 
of  the  Board  granting  or  denying  in  whole  or 
in  part  the  relief  sought  may  obtain  a  review 
of  such  order  in  any  circuit  court  of  appeals 
of  the  United  States  in  the  circuit  wherein  the 
unfair  labor  practice  in  question  was  alleged 
to  have  been  engaged  in  or  wherein  such  per- 
son resides  or  transacts  business,  or  in  the 
United  States  Court  of  Appeals  for  the  District 
of  Columbia,  by  filing  in  such  court  a  written 
petition  praying  that  the  order  of  the  Board 
be  modified  or  set  aside.  A  copy  of  such  peti- 
tion shall  be  forthwith  transmitted  by  the  clerk 
of  the  court  to  the  Board,  and  thereupon  the 
aggrieved  party  shall  file  in  the  court  the  rec- 
ord in  the  proceeding,  certified  by  the  Board, 
as  provided  in  section  2112  of  title  28,  United 
States  Code.  Upon  the  filing  of  such  petition, 
the  court  shall  proceed  in  the  same  manner  as 
in  the  case  of  an  application  by  the  Board 
under  subsection  (e)  of  this  section,  and  shall 
have    the    same   jurisdiction   to    grant   to    the 


22 

Board  such  temporary  relief  or  restraining: 
order  as  it  deems  just  and  proper,  and  in  like 
mamier  to  make  and  enter  a  decree  enforcing, 
modifying,  and  enforcing  as  so  modified,  or 
setting  aside  in  whole  or  in  part  the  order  of 
the  Board;  the  findings  of  the  Board  with  re- 
spect to  questions  of  fact  if  supported  by  sub- 
stantial evidence  on  the  record  considered  as  a 
whole  slia]]  in  like  mamier  be  conclusive. 
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issue  involved  is  credibility  of  the  witnesses,  which  it 
contends  places  the  resolution  of  the  case  exclusively 
within  its  own  determination.  By  its  contention  that  all 
that  is  involved  in  considering  whether  the  record  in 
this  case  supports  the  Order  is  determining  credibility, 
the  Board  seeks  to  place  a  blanket  of  inmnmity  from 
judicial  review  on  any  case  in  which  there  is  any  por- 
tion of  the  testimony  which,  by  ignoring  the  remainder, 
could  arguably  support  the  result,  notwithstanding  a 
direct  conflict  between  such  testimony  and  other  testi- 
mony which  must  from  its  very  nature  be  accepted. 

These  petitioners  are  just  as  familiar  with  the  doc- 
trine limiting  judicial  review  of  findings  where  the 
issue  involved  is  mere  credibility  as  the  Board.  We  fur- 
ther recognize  that  to  defeat  judicial  review,  it  is  the 
standard  defense  to  contend  that  only  issues  of  mere 
credihility  are  involved,  and  to  parrot  the  always  quot- 
ed phrase  (appearing  on  page  15  of  the  Board's  Brief), 
"that  the  Trial  Examiner,  w^ho  saw  and  heard  the  wit- 
nesses and  lived  with  the  case,  is  in  the  best  position  to 
resolve  credibility  issues, ' '. 

However,  the  real  issue  in  this  case  is  whether  Board 
findings  can  be  sustained  which  are  irreconcilably  in 
confiict  with  facts  established  by  the  record  beyond 
question.  These  facts  have  simply  been  ignored  in  the 
decision  of  the  Trial  Examiner,  the  Board,  and  now  the 
Brief  on  behalf  of  the  Board  to  this  court.  In  their 
place,  certain  conclusions  as  to  what  must  have  hap- 
pened have  been  substituted,  which  conclusions  are  not 
only  based  on  pure  speculation,  but  which  are  incon- 


sistent  with  that  which  the  e\d(ience  establishes  did 
happen. 

This  case  presents  the  classic  situation  to  which  the 
change  in  the  scope  of  judicial  review  contained  in  the 
Taft-Hartley  Act  and  fully  discussed  in  the  landmark 
case  of  Universwl  Camera  Corporation  v.  National  La- 
bor Relations  Board  (1950)  340  U.S.  474,  95  L.Ed.  456, 
is  applicable. 

The  Board  argues  in  its  brief  that  because  some  por- 
tions of  the  record  may  be  referred  to  as  supporting  the 
Board  findings,  they  have  met  the  test  of  substantiality, 
notwithstanding  that  these  portions  of  the  record  give 
support  only  "when  viewed  in  isolation."  Universal 
Camera  Corp.  case,  supra,  page  478  of  U.  S. 

This  was  exactly  the  scope  of  review  rule,  involving 
judicial  abdication  as  applied  by  some  courts,  which 
brought  about  the  remedial  action  of  Congress  in  enact- 
ing the  review  provisions  of  the  Administrative  Pro- 
cedure Act,  5  II.S.C.  1009  (e)  and  the  Taft-Hartley 
Act.  This  history  is  thoroughly  discussed  in  pages  477 
to  487  of  340  U.S.,  Universal  Camera  Corporation  v. 
N .E.L.B.,  wliich  case,  considering  the  frequency  of  its 
citation,  is  undoubtedly  of  almost  memorized  familiar- 
ity to  the  above  court. 

We  urge  it  again  only  because  the  Board  feels  con- 
tent to  support  its  decision  merely  by  calling  upon  the 
protective  cloak  of  "credibility,"  and  ignoring  the 
actual  conflict  and  inconsistency  between  the  estab- 
lished facts  and  the  Board  decision.  If  the  Trial  Ex- 
aminer and  the  Board  can  refuse  to  credit  that  which 
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must  be  credited,  that  which  occurred  beyond  all  doubt, 
and  that  which  cannot  be  otherwise  rationalized  with 
the  theory  of  decision,  then  there  is  no  meaning  to  the 
phrase  ' '  on  the  record  considered  as  a  whole ' '  or  in  the 
Umverscvl  Camera  case. 

There  is  of  course  meaning  to  the  statutory  standard 
and  the  meaning  is  that  in  establishing  facts,  there  is 
considerable  discretion  vested  in  the  Board,  in  selecting 
between  conflicting  testimony  of  at  least  equal  weight 
and  probability,  but  the  Board  does  not  have  discretion 
to  find  against  the  substantial  weight  of  evidence,  even 
though  there  be  some  evidence  pointing  in  the  other 
direction,  nor  does  the  Board  have  discretion  to  simply 
ignore  that  which  cannot  be  otherwise  explained. 

II. 

EXCEPTIONS  TO  COUNTERSTATEMENT  OF  FACT 
BY  THE  BOARD 

Although  the  Board  has  not  set  forth  on  what  basis 
the  statement  of  fact  by  petitioner  is  in  error,  it  has 
nevertheless  made  a  counterstatement  of  fact  which  is 
entirely  in  conflict  on  material  findings,  to-wit:  (Page 
references  are  to  Board  Brief) 

1.  The  Board  continues  to  insist  on  page  6  that: 

"Prior  to  that  day.  Sharp  had  recommended 
Tuttle  to  Atkins  for  his  job  and  Atkins  had  told 
Sharp  to  have  Tuttl  contact  him  (R.  14-15,  17; 
186,  208,  211,  213-214).  Atkins  also  had  specifically 
requested  his  inmiediate  superior.  Officer  Manager 
Weatherman,  to  secure  Tuttle  for  the  job  (R.  15, 
17,  19;  190-192,  151,  163,  209-214)." 

This  statement  is  made  without  in  any  manner  at- 


tempting  to  rationalize  Mr.  Sharp's  testimony  that  the 
Monday  of  Mr.  Tuttle's  arrival  on  the  job-site  was  also 
the  first  date  that  Sharp  told  Atkins  of  Tiittle's  avail- 
ability, as  set  forth  in  page  145  of  the  transcript  and 
pages  16  through  18  of  petitioner's  brief,  and  it  was 
only  through  Sharp  that  Atkins  learned  of  Tuttle's 
availability  (Tr.  186). 

2.  On  page  6,  the  Board  contends  "during  the  inter- 
view Tuttle  informed  Wolcott  that  he  was  having 
trouble  getting  union  clearance  (R.  16;  227-228,  234)." 
The  interview  referred  to  occurred  on  Monday,  the 
25th,  yet  the  reference  to  the  record  refers  to  a  second 
interview  en  Tuesday,  the  26th.  It  was  at  the  second  in- 
terview one  day  later  that  Tuttle  first  advised  Wolcott 
of  having  difficulty  with  the  union  business  agent. 

3.  On  page  6 : 

"Sometime  after  the  Wolcott-Tuttle  interview 
Jack  DeLay,  project  manager  at  Black  Rock, 
asked  Wolcott  to  'get  him  a  good  warehouseman' 
(R.  16,  20;  274-275)." 

Neither  the  testimony  on  the  pages  referred  to  nor  any 
other  testimony  establishes  that  the  request  by  the 
project  manager  was  made  after  the  Wolcott-Tuttle 
interview.  What  does  appear  from  those  pages  is  that 
Myers  was  actually  hired  on  February  28,  three  days 
after  Tuttle  first  approached  Wolcott.  These  distinc- 
tions are  important,  as  will  he  hereinafter  discussed. 

4.  On  page  8 : 

"Atkins  informed  Tuttle  that  he  had  put  in  a 
'requisition'  initially  for  Tuttle  by  name  before 
the  hiring  of  Myers,  and  indicated  that  Tuttle  had 
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not  gotten  the  Black  Rock  job,  because  of  Fudge's 
refusal  to  clear  him  (R.  17;  82-83,  119,  131-133, 
149,  151,  161-162,  208-214,  288).  He  told  Tuttle,  'I 
called  you  by  name  and  Al  Fudge  said  that  you 
wasn't  available  for  any  job  on  this,  on  any  of  these 
jobs  up  here'  (R.  82).  He  also  advised  Tuttle  'to  go 
doM-n  and  talk  to  (Fudge)  real  nice  and  see  if  you 
can't  get  him  to  clear  you'  (R.  17;  288-289)." 

There  is  testimony  that  Atkins  at  some  time  attempted 
to  hire  Tuttle,  but  the  testimony  does  not  establish  that 
it  occurred  prior  to  the  hiring  of  Myers. 

Transcript  82  and  83  involve  a  conversation  which 
occurred  around  March  6  or  7  (Tr.  81),  and  which  was 
the  time  of  hiring  of  Ryan  and  not  Myers. 

Transcript  119  confirms  that  Mr.  Atkins  talked  to  Mr. 
Tuttle  about  Fudge  at  a  later  date. 

Transcript  131-133  is  Tuttle 's  version  of  the  confer- 
ence on  March  6  or  later. 

Transcript  149  is  Maples'  version  of  the  Tuttle- At- 
kins conference  concerning  Fudge,  although  Maples 
places  the  date  on  about  March  15. 

Transcript  151  again  places  the  date  of  the  Atkins- 
Tuttle  discussion  around  March  15,  which  was  the  time 
of  hiring  Ryan. 

Transcript  162  is  a  conclusion  of  Maples'  and  not 
testimony  of  what  was  said. 

Transcript  208-14  contains  Mr.  Atkins'  testimony  on 
page  209  that  he  requested  Mr.  Tuttle  around  the  19th 
or  20th  of  February,  although  he  in  fact  did  not  learn 
of  his  availability  until  the  25th.  Atkins'  testimony  is 
adopted  over  the  testimony  of  Sharp  and  Tuttle  on  this 


issue  only  because  it  fits  into  the  Board's  theory  and  is 
necessary  to  sustain  its  decision. 

Transcript  288  is  again  Tuttle's  version  of  a  conver- 
sation which  occurred  on  or  about  March  15. 

m. 

REPLY  TO  BOARD  ARGmiENT 

1.  On  page  10,  the  Board  recognizes  that  it  is  not 
clear  which  of  several  reasons  as  speculated  upon  in  the 
argimient  was  the  cause  of  difficulty  between  Fudge 
and  Tuttle.  The  petitioners  can  as  easily  speculate  on 
reasons  which  would  be  entirely  lawful,  including  the 
fact  that  Fudge  had  already  committed  the  job  to  My- 
ers. The  Board  has  the  burden  of  proof  in  these  mat- 
ters, and  under  familiar  rule,  their  failure  to  call 
Fudge  can  only  be  interpreted  as  indicating  that  his 
testimony  would  have  been  adverse  to  the  Board's  con- 
tention. He  had  already  settled  his  case  with  the  Board, 
and  presumably  would  have  been  a  witness  without 
motive  or  interest. 

2.  On  page  10,  the  Board  states  that  Petitioners  do  not 
dispute  that  if  their  refusaJ  to  hire  Tuttle  was  because 
of  his  lack  of  union  clearance,  their  conducted  violated 
the  Act.  AVe  do  not  dispute  that  refusal  to  hire  a  person 
because  of  lack  of  union  clearance  violates  the  Act,  but 
we  vigorously  dispute  that  t';e  Petitioners  in  fact  re- 
fused to  hire  Tuttle  at  any  time.  They  failed  to  hire  him 
at  a  time  when  he  apparently  became  involved  in  a 
dispute  with  the  union  business  agent,  and  the  Board  is 
attempting  to  connect  this  dispute  with  the  faihire  to 
hire. 


3.  On  page  11,  the  Board  continues  to  contend  and 
argue  that  the  request  was  made  for  Tuttle  "prior  to 
the  time  when  Tuttle  on  February  25  interviewed  the 
union's  business  agent  and  incurred  his  displeasure." 
Again  this  argument  is  made  notwithstanding  con- 
clusive testimony  that  Atkins  did  not  even  know  Tuttle 
was  available  or  existed  until  Sharp  arrived  on  the  job 
on  Monday,  and  told  Atkins  about  Tuttle,  at  which  time 
Atkins  inmiediately  advised  that  the  job  was  com- 
mitted. 

a.  In  attempting  to  dispose  of  this  conflict,  on  page 
14  the  Board's  Brief  states:  "In  any  event,  the 
exact  time  when  Atkins  first  learned  of  Tuttle 's 
availability  assumes  significance  only  in  its  relation- 
ship to  the  sequence  of  events"  .  .  .  Petitioners  are  at 
a  loss  to  understand  what  is  meant  by  this  phrase  in 
view  of  the  fact  that  the  "sequence  of  events"  is  the 
crux  of  the  case.  Knowledge  of  Tuttle 's  availability 
and  a  request  for  his  hire  prior  to  Monday,  February 
25  forms  the  entire  basis  of  the  Trial  Examiner's  de- 
cision, including  his  conclusions  that  Wolcott  and 
Atkins  were  lying. 

b.  The  Board  attempts  to  avoid  the  impact  of  this 
irreconcilable  conflict  by  suggesting  that  "the  tele- 
phone, a  logical  means  of  communication,  was  avail- 
able at  the  project  (R.  75-76,  132,  163,  230)."  There 
is  of  course  no  evidence  whatsoever  of  any  telephone 
calls  between  any  parties  during  this  week-end  con- 
cernino;  Tuttle.  The  sitr.ation  in  this  case  is  identical 
to  that  contained  in  a  case  of  N.L.R.B.  v.  Amalga- 
mated Meat  Cutters,  CA  9, 1953  (202  F.2d  671),  from 
which  'the  following  is  quoted  at  page  673 : 

"Notwithstanding  this  want   of   anything   but 
hearsa}'  to  support  this  particular  portion  of  the 
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complaint  against  the  Union,  the  trial  examiner 
arrived  at  his  conclusion  by  saying :  '  However,  the 
circumstances  set  forth  in  the  evidence  establish  in 
the  case  of  E.  A.  Wyatt,  Gearhart  must  have  been 
told  by  the  Union  that  the  Union  objected  to  the 
continuation  of  Wyatt 's  employment.'  (Emphasis 
added.)  The  Board  is  not  permitted  to  arrive  at 
conclusions  based  on  such  speculations." 

We  might  paraphrase  the  Board  by  saying  that 
somebody  "must  have  telephoned,"  yet  there  is  no 
basis  for  even  inferring  that  such  a  call  was  made. 
Tuttle  would  not  have  called  Atkins  because  he  did 
not  know  him.  Sharp  did  not  call  him  because  he 
testified  that  he  did  not  mention  Tuttle  to  Atkins 
until  he  arrived  on  the  job  on  Monday  morning,  Feb- 
ruary 25  (Tr.  145).  Wolcott  would  not  have  called 
because  he  did  not  know  Tuttle.  Perkins  did  not 
testify  of  any  call.  He  merely  took  Tuttle  to  the 
Kings  River  office  in  Fresno.  Fudge  did  not  call  be- 
cause he  did  not  meet  Tuttle  until  Monday,  the  25th. 

4.  On  page  12 : 

"Wolcott  conceded  that  it  was  subsequent  to 
his  interview  with  Tuttle  that  the  Black  Rock  proj- 
ect manager  asked  Wolcott  to  get  him  a  good  ware- 
house clerk."  (Tr.  274-275). 

In  this  testimony,  under  interrogation  by  the  Trial 
Examiner,  Wolcott  states  that  the  arrangements  to  hire 
Myers  were  made  after  the  initial  Tuttle  interview. 
But  it  is  apparent  that  the  arrangements  referred  to 
were  arrangements  of  the  actual  hiring,  which  occurred 
on  February  28.  The  original  arrangements  of  calling 
the  union  to  supply  a  person  were  obviously  made  in 
advance  of  this  time.  Mr.  Sharp  testified  that  Perkins 
advised  Atkins  that  Sharp  would  be  transferred  out, 
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and  this  advice  occurred  on  Friday,  February  22.  The 
conclusion  that  the  request  by  Mr.  DeLay  to  obtain  a 
good  warehouseman  occurred  subsequent  to  Monday, 
February  25,  leaves  without  explanation  the  estab- 
lished fact  that  the  job  was  conmiitted  on  Monday 
morning  when  Atkins  first  learned  of  Tuttle  from 
Sharp. 

5.  Pages  13  and  14  purport  to  establish  the  probabil- 
ity of  Tuttle 's  hire  by  referring  to  Atkins'  request.  It 
appears  from  the  record  that  Atkins  made  such  a  re- 
quest while  waiting  for  word  on  the  availability  of  Mr. 
Eyan  in  the  middle  of  March,  as  suggested  by  Mr. 
Atkins'  testimony  as  follows  (Tr.  193) : 

"A.  I  believe  in  the  case  of  Mr.  Ryan  I  contacted 
the  district  offtce,  Mr.  Marv  Muller. 

Q.  You  contacted  them  direct? 

A.  That  is  right.  And  I  asked  if  Mr.  Eyan  was 
available,  that  I  would  like  to  procure  him.  And  at 
that  time  I  was  informed  that  he  was  not  available. 

Q.  I  see.  And  then  what  was  your  procedure? 

A.  Then  I  put  a  request  in  for  a  man  and  about 
four  hours  later  I  received  a  call  from  Los  Ange- 
les, from  Mr.  Muller,  that  Mr.  Eyan  would  be 
available.  And  I  asked  to  have  him  come  in." 

This  is  the  only  occasion  under  the  evidence  when  such 
a  request  would  have  been  made.  There  were  only  three 
jobs,  the  one  filled  on  Fojjruary  25  when  Tuttle  first 
arrived,  the  one  Eyan  filled  which  Tuttle  might  have 
otherwise  gotten,  had  Eyan  not  been  available,  and  the 
one  actually  offered  to  Tuttle  in  April. 

It  appears  that  whatever  difficulty  Tuttle  had  with 
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Fudge  was  later  a  subject  of  general  conversation,  and 
Fudge's  conduct  in  attempting  to  interfere  withTut- 
tle 's  obtaining  emplojTnent  certainly  amounts  to  an  un- 
fair labor  practice,  for  which  we  are  advised  Local  431 
has  complied  by  a  settled  charge.  If  there  was  evidence 
of  a  refusal  by  petitioners  to  hire  Tuttle  because  of  fail- 
ure to  get  a  clearance,  petitioners  might  also  have  com- 
mitted an  unfair  labor  practice.  However,  the  evidence 
is  only  of  a  failure  to  hire  Tuttle  under  circumstances 
which  are  consistent  with  the  unavailability  of  a  job 
and  are  inconsistent  with  discriminatory  refusal  to  hire. 

In  Conclusion,  we  are  not  asking  this  court  to  accept 
one  of  two  equally  possible  versions  of  the  evidence  in 
this  case.  We  are  asking  it  to  determine  that  the  version 
of  events  adopted  by  the  Board  cannot  be  sustained 
when  the  entire  record  is  considered. 

Eespectfully  submitted, 

Allen,  DeGarmo  &  Leedy 

By  Gerald  DeGarmo 

Seth  W.  Morrison 

July  1,  1959 

1308  Northern  Life  Tower 
Seattle  1,  Washington 
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NAMES  AND  ADDRESSES  OF  ATTORNEYS 


GRANT  G.   CALHOUN, 

1017  Macdonald  Avenue, 
Richmond,  California, 

Attorney  for  Petitioner. 


CHARLES  K.  RICE, 

Assistant  Attorney  General, 

LEE  A.  JACKSON, 

Attorney, 

Department  of  Justice, 
Washington  25,  D.  C, 

Attorneys  for  Respondent. 


Tax  Court  of  the  United  States 

Docket  No.  57535 

ESTATE  OF  J.  LESLIE  VOGEL,  ROBERT  G. 
PARTRIDGE  and  ELIZABETH  S.  VOGEL, 
EXECUTORS,  Petitioners,   ' 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

DOCKET  ENTRIES 

1955 

Apr.  26— Petition  received  and  filed.  Taxpayer 
notified.    Fee  paid. 

Apr.  27 — Copy  of  petition  served  on  General  Coun- 
sel. 

Apr.  26 — Request  For  Circuit  hearing  in  San  Fran- 
cisco, Calif,  filed  by  taxpayer.  4/28/55, 
granted. 

Jun.     7 — Answer  filed  by  G.C. 

Jun.  10 — Copy  of  answer  served  on  taxpayer,  San 
Francisco. 

1957 

Apr.  10— Hearing  set  J  une  17,  1957,  San  Francisco. 

Jun.  17, 20, 21— Hearing  had  before  Judge  Van 
Fossan  on  the  merits.  Submitted  after 
trial.  Appearance  of  Grant  G.  Calhoun, 
Esq.  filed.  Stipulated  of  Facts  filed.  Pe- 
titioner's brief  due  Aug.  6,  1957;  answer- 
ing brief  due  Sept.  20,  1957;  reply  brief 
due  Oct.  21,  1957. 
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1957 

Jul.  9 — Transcript  of  hearing  June  17,  1957  filed. 
Jul.  9 — Transcript  of  hearing  Jmie  20,  1957  filed. 
Jul.  9 — Transcript  of  hearing  June  21,  1957  filed. 
Jul.    29 — Motion  for  extension  of  time  to  Aug.  25, 

1957    to    file    Brief    filed    by    Petitioner. 

7/29/57,  Granted  to  Aug.  20,  1957.  Served 

Jul.  31,  1957. 
Sep.     3— Brief  for  Petr.  filed.     Served  9/11/57. 
Oct.    18 — Desp.  brief  in  answer  filed.     Served  10/ 

22/57. 
Nov.  18 — Motion  by  petr.  for  extension  of  time  to 

Dec.  17,  1957  to  file  reply  brief.  Granted 

11/18/57.     Served  11/21/57. 
Dec.  16— Petr.'s  Brief  in  Reply  filed.     Served  12/ 

19/57. 
1958 
Apr.  28 — Findings    of    Fact    and    Opinion    filed. 

Judge  Van  Fossan,  Dec.  will  be  entered 

imder  R.  50.     Served  4/28/58. 
Jim.  24 — Resp.  Computation  filed. 
Jun.  30 — Notice  of  Hearing  on  R.  50  Comp.  Aug. 

6,  1958,  Wash.,  D.  C. 
Jul.    31 — Petr.'s  objection  to  Comp.  of  Respondent 

under  Rule  50  filed. 
Aug.     6 — Hearing  on  Rule  50.    Judge  Van  Fossan. 

Order  will  be  entered  in  accordance  with 

Resp.  Computation. 
Aug.     8 — Decision  entered,  Judge  Van  Fossan. 
Aug.  14— Transcript  of  Proceedings  8/6/58  filed. 
Sep.  15— Petition  for  review  by  U.S.C.A.  9th  filed 

by  i)etr. 
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1958 

Oct.  17— Proof  of  service  of  petition  for  review 
filed. 

Dec.  17— Designation  of  Contents  of  record  on  re- 
view, with  proof  of  service  thereon  filed. 

Dec.  17— Designation  of  additional  portions  of  rec- 
ord with  proof  of  service  thereon  filed. 


[Title  of  Tax  Court  and  Cause.] 

PETITION 

The  above  named  petitioners  hereby  petition  for 
a  redetermination  of  the  deficiency  set  forth  by  the 
Conunissioner  of  Internal  Revenue  in  his  Notice  of 
Deficiency  A:R:90— D:HMB  dated  February  14, 
1955,  and  as  a  basis  of  their  proceeding  allege  as 
follows : 

1.  The  petitioner  are  the  duly  appointed,  quali- 
fied and  acting  Executors  of  the  Last  Will  and 
Testament  of  J".  Leslie  Vogel,  deceased,  with  prin- 
cipal of&ces  at  1710  Shell  Building,  San  Francisco 
4,  California.  The  state  tax  return  here  involved 
for  the  Estate  of  J.  Leslie  Vogel,  deceased,  who 
died  August  16,  1950,  was  filed  with  the  Collector 
for  the  1st  District  of  California,  100  McAllister 
Street,  San  Francisco,  California. 

2.  The  Notice  of  Deficiency  (a  copy  of  which  is 
attached  and  marked  Exhibit  "A")  was  mailed  to 
the  petitioners  on  the  14th  day  of  February,  1955. 

3.  The  deficiencies  as  determined  by  the  Com- 
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missioner  are  in  estate  taxes  in  the  amount  of  $29,- 
601.88,  of  which  approximately  $29,601.88  is  in  dis- 
pute. 

4.  The  determination  of  tax  set  forth  in  said 
Notice  of  Deficiency  is  based  upon  the  following 
errors : 

(a)  The  determination  by  the  Conmiissioner  that 
the  assets  of  decedent  standing  in  his  name  were 
not  his  separate  property  but  were,  together  with 
the  assets  standing  in  the  name  of  Elizabeth  S. 
Vogel,  his  widow,  all  commimity  property; 

(b)  The  determination  by  the  Commissioner  that 
the  sum  of  $1500.00  per  month  for  the  support  of 
the  widow  for  a  period  of  18  months  during  ad- 
ministration of  the  estate  was  excessive  and  that 
no  more  than  $1000.00  per  month  for  said  period 
of  time  was  an  allowable  deduction ;  and 

(c)  The  determination  by  the  Commissioner 
that  the  cost  of  maintenance  and  upkeep  of  a  boat 
owned  by  the  estate  was  not  an  allowable  deduction. 

5.  The  facts  upon  which  petitioners  rely  as  the 
basis  for  this  proceeding  are  as  follows : 

(a)  On  January  15,  1934,  Les  Vogel  Chevrolet 
Company  was  organized  to  operate  an  automobile 
agency  and  the  stock  of  said  corporation  was  com- 
munity property  of  the  decedent  and  Elizabeth  S. 
Vogel,  his  wife.  On  April  18,  1936,  the  stock  was 
transferred  to  the  decedent  and  his  said  wife  as 
joint  tenants.     At  a  corporate  meeting  on  Decem- 
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ber  23,  1942,  it  was  determined  to  liquidate  the 
corporation  as  of  midnight,  December  31,  1942. 
Forthwith  following  the  liquidation,  the  assets  of 
said  corporation  were  transferred  to  a  partnership 
consisting  of  decedent,  his  said  wife,  and  J.  Leslie 
Vogel,  Jr.,  decedent's  son,  as  equal  partners.  Said 
partnership  operated  the  automolnle  agency  until 
October  31,  1946,  when  a  new  corporation,  Les 
Vogel  Chevrolet  Company,  was  formed.  The  part- 
nership assets  were  transferred  to  it  and  one-third 
of  the  stock  of  said  corporation  was  issued  to  de- 
cedent, one-third  to  his  said  wife,  and  one-third  to 
his  said  son.  Said  stock  was  the  major  item  of 
the  estate.  Decedent's  one-third  interest  in  the  auto- 
mobile agency  represented  by  the  one-third  of  the 
issued  and  outstanding  shares  of  said  stock  of  said 
corporation  in  the  name  of  decedent  at  the  time  of 
his  demise  had  been  converted  to  and  was  at  the 
time  of  the  demise  of  decedent  his  separate  prop- 
erty, and  the  one-third  interest  in  said  automobile 
agency  represented  by  the  one-third  of  the  issued 
and  outstanding  shares  of  stock  of  said  corpora- 
tion in  the  name  of  Elizabeth  S.  Vogel,  decedent's 
said  wife,  had  been  converted  to  and  was  at  the 
time  of  decedent's  demise,  her  separate  property, 
and  the  assets  resulting  from  profits  of  said  part- 
nership and  dividends  from  the  stock  of  said  new 
corporation  were  the  separate  property  of  decedent 
and  his  said  wife,  respectively. 

(b)    Said  "v\T.dow  of  decedent  was  actually  paid 
by  said  Executors  $1500.00  per  month  for  her  sup- 
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port  for  a  period  of  18  months  during  the  admin- 
istration of  the  estate.  Said  payment  was  author- 
ized by  the  laws  of  the  State  of  California  and  was 
made  pursuant  to  the  order  of  the  Superior  Court 
of  the  State  of  California,  in  and  for  the  City  and 
County  of  San  Francisco,  the  court  in  which  said 
estate  was  pending,  and  that  said  sum  is  not  in 
excess  of  what  was  reasonably  required  for  the 
support  of  the  widow  in  view  of  her  class  and 
station  in  life,  the  size  of  the  estate,  and  the  income 
therefrom. 

(c)  A  boat  was  owned  by  the  decedent  and  his 
estate  and  $5400.00  was  actually  expended  by  said 
Executors  for  its  maintenance  and  upkeep. 

Wherefore  petitioners  pray  that  this  Court  may 
hear  the  proceeding  and  determine  that  there  is  no 
deficiency  due. 

Dated:    San  Francisco,  California  April  22,  1955. 

/s/  TEVIS  JACOBS, 

Counsel  for  Petitioners. 
Of  Counsel: 

Samuels,  Jacobs  &  Sills. 

Duly  Verified. 
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EXHIBIT  "A" 

U.  S.  Treasury  Dex^artment 

Internal  Revenue  Service 

100  McAllister  Street 

San  Francisco  2,  California 

Office  of  District  Director  of  Internal  Revenue 

Feb.  14,  1955 

In  Replying  Refer  to:  Chief,  Audit  Division  A:R: 
90-D:HMB. 

0;A:UE— First  California  District 
Estate  of  J".  Leslie  Vogel 
Date  of  Death:  August  16,  1950 

Estate  of  J.  Leslie  Vogel 

Robert  Gr.  Partridge  and 

Mrs.  Elizabeth  S.  Vogel,  Co-Executors 

1710  Shell  Building 

San  Francisco  4,  California 

Dear  Mr.  Partridge  and  Mrs.  Vogel: 

You  are  ad^dsed  that  the  determination  of  the 
estate  tax  liability  of  the  above-named  estate,  dis- 
closes a  deficiency  of  $29,601.88  as  shown  in  the 
statement  attached. 

In  accordance  with  the  provisions  of  existing  in- 
ternal revenue  laws,  notice  is  hereby  given  of  the 
deficiency  mentioned. 

Within  90  days  from  the  date  of  the  mailing  of 
this  letter  you  may  file  a  petition  with  The  Tax 
Court  of  the  United  States,  at  its  principal  address. 
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Exhibit  "A^'— (Continued) 
Washington  4,  D.  C,  for  a  redetermination  of  the 
deficiency.  In  counting  the  90  days  you  may  not 
exclude  any  day  unless  the  90th  day  is  a  Saturday, 
Sunday,  or  legal  holiday  in  the  District  of  Colum- 
bia in  which  event  that  day  is  not  coimted  as  the 
90th  day.  Otherwise  Saturdays,  Sundays  and  legal 
holidays  are  to  be  counted  in  computing  the  90-day 
period. 

Should  you  not  desire  to  file  a  petition,  you  are 
requested  to  execute  the  enclosed  form  and  forward 
it  to  the  District  Director  of  Internal  Revenue, 
Audit  Division,  100  McAllister  St.,  San  Francisco 
2,  California.  The  signing  and  filing  of  this  form 
will  expedite  the  closing  of  your  return  by  per- 
mitting an  early  assessment  of  the  deficiency  and 
will  prevent  the  accumulation  of  interest,  since  the 
interest  period  terminates  30  days  after  the  receipt 
of  the  form,  or  on  the  date  of  assessment,  or  on  the 
date  of  payment,  whichever  is  the  earlier. 

Very  truly  yours, 

T.  COLEMAN  ANDREWS, 

Commissioner, 

/s/  By   GLEN  T.  JAMISON, 

District  Direct  of  Internal  Revenue. 

Enclosures : 
Statement 
Form  1276 
Agreement  Form 
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Exhibit  "A"— (Continued) 

STATEMENT 

Chief,    Audit    Division 
A:R:90— D:HMB 

Estate  of  J.  Leslie  Vogel 

Robert   G.   Partridge   and 

Mrs.  Elizabeth  S.  Vogel,  Co-Executors 

1710   Shell   Building 

San  Francisco  4,  California 
0:A:UE — First    California    District 
Estate  of  J.  Leslie  Vogel 
Date  of  Death:  August  16,  1950 

Liability  Assessed  Deficiency- 

Estate  tax  S91,818.05  $62,216.17  $29,601.88 

This  determination  of  the  Federal  estate  tax  liability  of  the 
above-named  estate  has  been  made  upon  the  basis  of  information 
on   file  in   this   office. 

A  copy  of  this  letter  and  statement  has  been  mailed  to  your 
representative,  Mr.  Tevis  Jacobs,  333  Montgomery  Street,  San 
Francisco,  California,  in  accordance  with  the  authority  contained 
in  the  power  of  attorney  executed  by  you  and  on  file  in  this 
office. 

Adjustments  to  Net  Income 

Net  estate  for  basic  tax  as  disclosed  by  the  return  $200,404.11 

Additions  to  value  of  net  estate  and 
decrease  in  deductions: 

(a)  Jointly  owned  property— Schedule  E  $  7,034.16 

(b)  Other  miscellaneous  property — 

Schedule  F  29,110.93 

(c)  Funeral  and  administration  expenses — 
Schedule    J-1     11,939.43 

(d)  Debts  of  decedent— Schedule  K-2  ....       5,687.59 

(e)  Support  of  dependents — Schedule  L-4  18,000.00 

(f)  Marital  deduction— Schedule  M-9  61,077.55       132,849.66 

$333,253.77 
Increase  in  deductions: 

(g)  Stocks  and  bonds — Schedule  B  18,955.00 

Net  estate  for  basic  tax  as  adjusted  $314,298.77 

Net  estate  for  additional  tax  as  adjusted  $354,298.77 
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Exhibit  "A"— (Continued) 

Explanation  of  Adjustments 

(a)  Jointly  owned  property — Schedule  E 

Returned  Determined 
Item  3 — Savings  account — Bank  of 

America,  Marina  Branch $  0.00     $  9,834.48 

Item  4 — Savings  account — Bank  of 

America,  Polk- Van  Ness  Branch  ....  19,177.14  9,588.57 
Item  5 — Series  E — United  States 

War    Bonds    6,008.50         3,004.25 

Item  7 — Series   E — United   States 

War  Bonds 0.00         9,792.50 

S25,185.64    $32,219.80 
Increase  S  7,034.16 

Available  information  discloses  that  all  jointly  owned  property 
of  the  spouses  was  community  property.  The  above  adjustments 
have  therefore  been  made  on   a  community  property  basis. 

(b)  Other  miscellaneous  property — 
Schedule   F 

Returned  Determined 
Item  1 — Kneass  Twin  Screw  Cabin 

Cruiser    $10,000.00  $  5,000.00 

Item  2 — Clothing  and  personal  effects  10.00  5.00 
Item  3 — White  metal  man's  ring 

with  white  solitaire  stone  650.00  325.00 

Olympic  Club  Class  A  Golf 

privilege 0.00  142.50 

4  shares— Pacific  Turf  Club  stock  0.00  1,700.00 

500  shares — Pacific  Gas  &  Electric  Redeem- 
able   first   Preferred    0.00  7,156.25 

467  shares— Bank   of  America   0.00  6,333.69 

217  shares— Pacific  Gas  &  Electric  common  0.00  3,499.13 

250  shares — Leslie  Financing  Company  .—  0.00  5,627.62 

Anzavista  Apartment   property  0.00  8,800.00 

Savings   account — Marina   Branch, 

Bank   of   America   0.00  1,181.74 

$10,660.00     $39,770.93 
Increase  $29,110.93 
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Exhibit  "A"— (Continued) 

Explanation  of  Adjustment — (Continued) 

The  determined  value  of  the  itemized  securities  in  the  name 
of  the  surviving  spouse  shown  above  is  based  on  the  mean  be- 
tween the  high  and  the  low  sales  or  bid  and  ask  quotations 
on  the  New  York  Stock  Exchange  or  other  reliable  trade  sources. 

The  value  of  the  Anzavista  Apartment  property  is  shown  as  the 
investment  therein  at  the  date  of  death   of  the  decedent. 

The  Leslie  Financing  Company  stock  is  based  on  the  book 
value. 

(c)    Funeral  and  Administration  Expenses — 
Schedule  J-1 

Returned    Determined 

Item     2— Attorneys'  fees  S  7.000.00     S  3,260.61 

Item     3 — Cypress   Lawn   Cemetery 

Association   1,601.35  800.68 

Item     4 — Halsted  &  Company  1,342.91  671.45 

Item     5 — Julius   Eppstein 232.88  116.44 

Item     6 — Miscellaneous  administration 

and  legal  expenses  175.00  87.50 

Item     7— Appraisals  1,105.35  552.68 

Item     8— A.  H.  Goebel,  Certified 

Public   Accountant    150.00  75.00 

Item     9 — Fireman's    Fund    Insurance 

Company  725.00  228.00 

Item  10 — Maintenance  and  upkeep  on 

boat  5,400.00  0.00 

$17,732.49    %  5,793.06 
Decrease   $11,939.43 

Item  2  and  Item  9  have  been  adjusted  to  the  correct  amount 
received  in  accordance  with  affidavit  on  file  in  this  office. 

Item  10  has  been  disallowed  since  it  is  held  that  this  item 
does  not  represent  an  administration  expense. 

Since  the  entire  estate  has  been  determined  to  be  community 
property  the  deductions  shown  above  are  shown  as  community 
one-half   interest. 
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Exhibit  "A"— (Continued) 

Explanation  of  Adjustment — (Continued) 

(d)   Debts  of  Decedent — Schedule  K-2 

Returned    Determined 
Item  1 — AmeTican  Ambulance 

Company  S  9.50     $  4.75 

Item  2 — Nursing  care — last  illness  .—  65.30  32.65 

Item  3— Medicines-last  illness 24.33  12.16 

Item  4^Roberto  Escamillo,  M.D 50.00  25.00 

Item  5 — Franklin  Hospital — 

last    illness    43.75  21.88 

Item  6 — San  Francisco  Elevator 

Company    3,140.00         1,570.00 

Item  7 — Federal  income  taxes  due  at 

date  of   death  7,735.52         3,714.37 

$11,068.40    S  5,308.81 
Decrease   S  5,687.59 

Item  1  to  Item  6,  inclusive,  have  been  adjusted  on  a  com- 
munity property  basis. 

Item  7 — Since  a  joint  Federal  income  tax  return  was  filed  by 
the  surviving  spouse  for  the  calendar  year  1950,  allocation  of 
the  tax  due  has  been  made  to  the  date  of  death,  as  follows: 

Income  to 

Date  of  Death  Surviving 

Total             of  Decedent  Spouse 

Salary   $13,500.00         S  6,750.00  S  6,750.00 

Dividends 33,876.60           16,600.00  17,276.60 

$47,376.60         $23,350.00        $24,026.60 

Total  tax  reported  for  year  $14,478.52 

Tax   allocated  to   decedent — 

23350.00/47,376.60  of $14,478.52        $  7,135.87 

Less: 

Estimated  tax  paid  before  death  $  2,500.00 

Tax  withheld  from  decedent's  salary  ....        921.50  3,421.50 

Tax  as  corrected  $  3,714.37 
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Exhibit  "A"— (Continued) 

Explanation  of  Adjustment — (Continued) 

(e)  Support  of  Dependents — Schedule  L-4 

Returned    Determined 

Item  1— Family  allowance  $27,000.00     $  9,000.00 

Decrease    $18,000.00 

It  has  been  determined  that  monthly  allowance  of  $1,000.00  is 
a  reasonable  allowance  to  the  widow.  Estate  tax  has  therefore 
been  increased  by  $18,000.00  as  follows: 

Returned    Determined 
Family  allowance  as  corrected 

18  months  at  $1,000.00  a  month  $18,000.00 

Community  one-half  share  9,000.00 

Family  allowance  claimed 27,000.00 

Decrease    $18,000.00 

(f)  Marital    deduction $61,077.55     $  0.00 

Decrease $61,077.55 

Inasmuch  as  the  entire  estate  of  the  decedent  and  his  spouse 
has  been  determined  as  community  property  no  marital  deduction 
is  allowable. 

(g)  Stocks  and  Bonds — Schedule  B 

Returned  Determined 

Item  1— Transamerica  Corporation  $  15,500.00  $  7,875.00 
Item  2 — National  Automotive 

Fibres,    Inc 17,000.00  8,375.00 

Dividend  0.00  200.00 

Item  3 — Bendix   Aviation 

Corporation 2,700.00  5,100.00 

Item  4— California   Jockey   Club   ....       7,350.00  3,937.50 

Item  5— Pacific  Turf  Club,   Inc 3,200.00  1,700.00 

Item  6 — Italo  Petroleum  Corporation 

of    America    670.00  340.00 

Item  7 — Les  Vogel   Chevrolet 

Company  300,000.00  300,000.00 

Item  9 — 25-year   Mortgage   &   Trust 

Fund  Bond,  The  Olympic  Club  ..          125.00  62.50 

$346,545.00    $327,590.00 
Decrease $  18,955.00 
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Exhibit  "A"— (Continued) 

Explanation  of  Adjustment — (Continued) 

Dividend  shown  on  item  2  was  payable  to  stockholders  of  record 
prior  to  the  date  of  death  and  has  therefore  been  held  as  be- 
longing to  decedent. 

Item  3  has  been  corrected  to  the  mean  between  the  high  and 
low  sale  quotation  on  Bendix  Aviation  Corporation  as  reported 
on  the   New   York   Stock   Exchange. 

Item   6  was   understated  in   the  amount   of  S  10.00 

All  items  have  been  corrected  to  show  the  community  one-half 
interest. 

Computation   of   Estate  Tax 

Returned  Determined 

Gross  estate  $418,282.55  $435,472.64 

Deductions  for  basic  tax  217,878.44  121,173.87 

Net  estate  for  basic  tax  $200,404.11     $314,298.77 

Net  estate  for   additional   tax   $240,404.11     $354,298.77 

Gross    basic   tax    $     9,071.95 

Credit  for  State  inheritance,  etc.  taxes  ....       7,257.56 

Gross  basic  tax  less  credit  $     1,814.39 

Total  gross  taxes  (basic  and  additional)    $  99,075.61 
Gross    basic    tax    9,071.95 

Gross   additional   tax    90,003.66 

Total  net  basic  and  additional  taxes  $  91,818.05 

Total    estate   tax    payable    $  91,818.05 

Estate  tax  assessed: 
Original, 

First  California  District  62,216.17 

Deficiency  of  estate  tax  $  29,601.88 

Served  April  27,  1955. 

[Endorsed]  :    T.C.U.S.  Filed  April  26,  1955. 


Commissioner  of  Internal  Revenue  17 

[Title  of  Tax  Court  and  Cause.] 

ANSWER 

Comes  now  the  Commissioner  of  Internal  Reve- 
nue, respondent  above  named,  by  his  attorney,  John 
Potts  Barnes,  Chief  Counsel,  Internal  Revenue 
Service,  and  for  answer  to  the  petition  filed  by  the 
above-named  petitioners  admits  and  denies  as  fol- 
lows: 

1,  2  and  3.  Admits  the  allegations  contained  in 
paragraphs  1,  2  and  3  of  the  petition. 

4(a)-(c),  inclusive.  Denies  that  the  Commis- 
sioner erred  in  the  determination  of  the  deficiency 
as  alleged  in  paragraph  4  of  the  petition  and  sub- 
paragraphs (a)  to  (c),  inclusive,  thereunder. 

5(a).  Admits  that  on  January  15, 1934,  Les  Vogel 
Chevrolet  Company  was  organized  to  operate  an 
automobile  agency  and  the  stock  of  said  corpora- 
tion was  community  property  of  the  decedent  and 
Elizabeth  S.  Vogel,  his  wife;  denies  the  remaining 
allegations  contained  in  subparagraph  (a)  of  para- 
graph 5  of  the  petition. 

(b).  Denies  the  allegations  contained  in  subpara- 
graph (b)  of  paragraph  5  of  the  petition. 

(c).  Admits  that  a  boat  was  owned  by  the  deced- 
ent and  his  estate,  but  denies  the  remaining  allega- 
tion contained  in  subparagraph  (c)  of  paragraph  5 
of  the  petition. 

6.  Denies  generally  and  sjoecifically  each  and 
every  allegation  in  the  petition  not  hereinbefore 
admitted,  qualified  or  denied. 
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Wherefore,  it  is  iDrayecl  that  the  Commissioner's 
determination  be  approved  and  the  jDetitioners'  ap- 
peal denied. 

/s/  JOHN  POTTS  BARNES, 

Chief  Coimsel, 

Internal  Revenue  Service. 

Of  Comisel:  Melvin  L.  Sears,  Regional  Counsel; 
T.  M.  Mather,  Assistant  Regional  Counsel,  In- 
ternal Revenue  Service. 

[Endorsed]  :    T.C.U.S.  Filed  June  7,  1955. 


[Title  of  Tax  Court  and  Cause.] 

STIPULATION  OF  FACTS 

It  is  hereby  stipulated  that  the  following  facts 
may  be  considered  as  true  without  prejudice  to  the 
right  of  either  party  to  introduce  further  and 
other  evidence  not  inconsistent  with  this  stipula- 
tion. 

1.  On  January  15,  1934  the  Les  Yogel  Chevrolet 
Company  was  incorporated  to  operate  an  automobile 
agency. 

2.  In  1942,  to  avoid  the  application  of  the  excess 
profits  tax,  to  admit  his  son,  Les  Yogel,  Jr.,  into 
the  business,  and  for  other  reasons,  decedent  decided 
to  dissolve  the  corporation  and  form  a  limited  part- 
nership. Substantially  all  records  of  the  dissolved 
corporation,  including  the  stock  certificate  book  and 
minutes,  have  been  destroyed. 

3.  From  information  available,  the  resolution 
contained  in  the  corporate  minutes  relative  to  the 
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dissolution  was  as  follows:  "Resolved— That  the 
assets  of  this  corporation  be  transferred  to  Les 
Vogel  as  of  Midnight,  December  31,  1942."  The 
corporation  balance  sheet  submitted  with  the  1942 
income  tax  return  showed  a  net  worth  as  follows : 

Capital  stock   $20,160.00 

Paid-in-surplus 28,750.00 

Earned  surplus   50,533.11 


$99,443.11 


4.    The  opening  entries  in  the  partnership  ledger 
show  the  following  capital  accounts: 

Les  Vogel   $  33,147.71 

Les  Vogel,  Jr 33,147.70 

Mrs.   Les   Vogel    33,147.70 


5.  The  partnership  agreement  was  executed  on 
February  6,  1943  and  names  decedent's  wife  and 
son  as  limited  partners  with  decedent  as  a  general 
partner  for  a  term  of  10  years  from  January  1, 
1943,  each  having  an  equal  share  in  the  profits. 

6.  Decedent's  son,  Les  Vogel,  Jr.,  acquired  by 
purchase  a  one-third  interest  in  the  business.  He 
gave  a  note  for  the  purchase  price.  Profits  attri- 
butable to  the  son's  one-third  interest  were  applied 
against  the  note  until  the  full  amoimt  was  liqui- 
dated in  April,  1946.  The  son  has  been  recognized 
as  a  valid  partner  for  years  subsequent  to  1942. 

7.  On  September  25,  1945,  on  the  son's  return 
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from  military  service,  the  partnership   agreement 
was  changed  to  make  the  son  a  general  partner. 

8.  On  Noveml^er  1,  1946,  the  business  was  incor- 
porated. The  partnership  balance  sheet,  as  of  Octo- 
ber 31,  1946,  filed  with  the  application  for  incor- 
poration showed  the  following  accounts  involving 
the  partners: 

Accounts  payable: 

Les  Vogel   $  66,083.09 

Elizabeth  Vogel  (Mrs.  Vogel)   .  73,880.64 

Les  Vogel,   Jr 37,664.26 

$177,627.99 

Partners'  capital : 

Les  Vogel   $  32,709.22 

Elizabeth  Vogel 32,709.20 

Les  Vogel,  Jr 32,709.20 

$  98,127.62 


9.    The  opening  balance  sheet  for  the  corporation 
as  of  November  1,  1946  showed  the  following: 

Capital  stock   $150,000.00 


Accounts  payable: 
Les  Vogel  and  Elizabeth  Vogel  $105,382.15 
Les  Vogel,  Jr 20,373.46 


$125,755.61 
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10.  In  order  to  provide  the  $50,000.00  payment 
by  each  partner  for  the  stock  issued,  the  amounts 
necessary  to  bring  the  partnership  capital  accounts 
up  to  $50,000.00  were  taken  from  the  accounts  pay- 
able accounts. 

11.  Capital  stock  was  subsequently  increased  to 
a  stated  value  of  $300,000.00  with  30,000  shares  out- 
standing. At  the  time  of  decedent's  death,  the  de- 
cedent, Yogel  and  Les  Vogel,  Jr.,  each  held  10,000 
shares. 

12.  Decedent's  probated  mil  was  executed  on  De- 
cember 13,  1946,  and  iDrovided  in  pertinent  part  as 
follows : 

"Fourth:  All  property  in  which  at  this  time  I 
have  an  interest  or  which  stands  in  the  name  of  my- 
self or  myself  and  my  wife,  either  as  tenants  in 
conunon  or  as  joint  tenants,  is  community  property. 
It  is  my  intention  to  dispose  not  only  of  all  property 
which  I  am  entitled  to  dispose  of  by  will,  including 
my  separate  estate  and  my  share  of  the  community 
property,  but  of  the  entire  community  estate.  If  my 
wife,  prior  to  the  probate  of  this  \vill,  shall  not  have 
elected  whether  she  shall  take  imder  this  will  or  the 
rights  given  her  by  law,  she  shall  in  due  course  fol- 
lowing my  death,  make  such  election.  *  *  *" 

"Sixth: — (e)  All  my  other  jewelry,  my  household 
furnishings  and  furniture,  and  my  family  residence 
at  San  Francisco  *  *  *  give  to  my  beloved  wife, 
Elizabeth,  to  have  and  to  hold  forever." 
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13.  The  residence  mentioned  above  was  held  in  the 
name  of  decedent  and  his  wife  as  joint  tenants  and 
had  been  so  held  since  it  was  acquired  in  1941. 

14.  On  the  partnership  books,  separate  drawing 
accounts  were  maintained  for  each  partner.  Income 
tax  payments  were  charged  to  the  respective  draw- 
ing accounts.  Other  than  income  tax,  the  only  charge 
to  the  wife's  drawing  account  was  a  monthly  allow- 
ance of  $100.00  and  a  $500.00  monthly  payment  on 
an  F.H.A.  loan  on  the  family  residence.  Taxes  on 
the  residence  were  charged  to  decedent's  drawing 
account. 

15.  The  balances  in  the  separate  drawing  accomits 
of  the  decedent  and  his  vnfe  on  the  partnership 
books  were  combined  into  one  account  on  the  books 
of  the  present  corporation.  Against  this  account, 
various  investments  and  personal  expenses  of  the 
decedent  were  charged,  along  with  other  charges. 
With  the  exception  of  income  tax,  the  only  charge 
to  this  account  specifically  applicable  to  decedent's 
wife  was  a  $3,000.00  gift  to  their  son.  A  similar 
$3,000.00  gift  to  the  son  from  the  decedent  was 
charged  against  the  account  on  the  same  day.  On 
October  31,  1947,  the  remaining  balance  in  the  ac- 
count was  divided  into  tw^o  equal  parts  of  $11,662.05. 
One  part  was  deposited  to  a  savings  account,  No. 
3139,  with  the  Bank  of  America,  Marina  Branch,  in 
the  name  of  Elizabeth  Vogel.  The  other  part,  was 
deposited  in  a  savings  account,  No.  1421  at  the  Polk- 
Van  Ness  Branch  of  the  Bank  of  America  in  the 
name  of  Les  or  Elizabeth  Vogel. 
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16.  Decedent  and  his  wife  had  separate  brokerage 
accounts  with  Dean  Witter  and  Co.  Decedent's  ac- 
count was  opened  in  1946  and  his  wife's  in  1948. 
Purchases  by  decedent  during  1946  and  1947  were 
charged  to  his  partnership  drawing  account  prior  to 
the  partnership  dissohition  on  October  31,  1946  and 
to  their  drawing  account  on  the  corporations'  books 
subsequent  to  that  date.  Investments  in  wife's  bro- 
kerage account  were  paid  from  a  checking  account 
at  the  Marina  Branch  of  the  Bank  of  America,  in 
the  name  of  Les  or  Elizabeth  Vogel. 

17.  Besides  the  checking  account  mentioned  above, 
there  were  three  savings  accounts;  one  was  in  the 
name  of  Elizabeth  Vogel  at  the  Mainna  Branch  of 
the  Bank  of  America,  Account  No.  3139 ;  one  was  in 
the  name  of  Les  or  Elizabeth  Yogel  at  the  Polk- 
Yan  Ness  Branch  of  the  Bank  of  America,  Account 
No.  1421;  and  one  was  in  the  name  of  J.  Les  or 
Elizabeth  Vogel  at  Branch  253  of  the  Bank  of 
America,  Account  No.  4214.  As  noted  above, 
$11,662.05  representing  one-half  of  the  remaining 
balance  of  their  drawing  account  on  the  corporate 
books  was  transferred  to  the  savings  account  in  the 
name  of  Elizabeth  Vogel  on  October  31,  1947.  Some 
of  decedent's  salary  checks  were  also  deposited  to 
this  account.  Later  these  amounts  were  transferred 
to  the  checking  account  at  the  Marina  Branch  of  the 
Bank  of  America  in  the  names  of  Les  or  Elizabeth 
Vogel.  One  of  the  savings  accounts,  which  was  with 
the  Polk- Van  Ness  Branch  of  the  Bank  of  America, 
Account  No.  1421,  in  the  name  of  Les  or  Elizabeth 
Vogel,  was  not  very  active.  The  one-half  of  the  re- 
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maining  balance  of  their  drawing  account  was  de- 
posited to  this  account  on  October  31,  1947.  It  was 
subsequently  withdrawn.  The  other  savings  account 
was  with  Branch  253  of  the  Bank  of  America  in  the 
name  of  J.  Les  or  Elizabeth  Vogel,  Account  4214. 
The  principal  deposits  to  this  account  were  salary- 
checks  of  the  decedent.  Decedent's  wife  apparently 
made  most  of  these  deposits  and  it  was  her  practice 
to  retain  $100.00  to  $300.00  from  these  checks  for 
household  expenses  and  to  deposit  the  balance. 
Transfers  were  made  from  this  account  to  the  check- 
ing account  in  the  Marina  Branch  in  the  name  of 
Les  or  Elizabeth  Vogel. 

Not  all  salary  checks  were  deposited  in  the  sav- 
ings accounts.  A  number  of  them  were  deposited  to 
the  above  checking  account.  As  noted  above,  trans- 
fers were  made  from  time  to  time  from  the  savings 
accounts  to  the  said  checking  account.  From  the  said 
checking  account,  decedent  also  made  payments  for 
his  own  individual  expenditures,  joint  living  ex- 
penses, and  investments  to  his  wife's  name. 

19.  Separate  Federal  returns  were  filed  for  years 
1946  and  1947  and  joint  returns  for  years  1948, 1949 
and  1950.  Separate  State  returns  were  filed  for  the 
entire  period,  1946  through  1950.  On  all  separate  re- 
turns. Federal  and  State,  income  from  whatever 
source  was  divided  evenly  between  the  separate  re- 
turns. This  was  true  of  dividends  from  stock  regis- 
tered in  decedent's  name  and  his  wife's,  or  both 
names  jointly.  It  was  also  true  of  capital  gain  or 
loss  on  the  sale  of  such  securities.  On  the  1947  Fed- 
eral return,  the  capital  gains  on  the  sale  of  securities 
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were  described  as  community.  On  the  1947  State  re- 
turn, the  total  income  reported  was  described  as 
community. 

/s/  GRANT  G.  CALHOUN, 
Counsel  for  Petitioners. 

/s/  NELSON  P.  ROSE, 
Chief  Coimsel,  Internal  Revenue  Service,  Counsel 
for  Respondent. 

GGCgr    6/20/57 

[Endorsed]  :  T.C.U.S.  Filed  June  20,  1957. 


30  T.  C.  No.  12 
Tax  Court  of  the  United  States 

Estate  of  J.  Leslie  Vogel,  Robert  G.  Partridge  and 
Elizabeth  S.  Vogel,  Executors,  Petitioners,  v. 
Commissioner  of  Internal  Revenue,  Respondent. 

Docket  No.  57535.  Filed  April  28,  1958. 

FINDINGS  OF  FACT  AND  OPINION 

1.  Held,  the  evidence  failing  to  establish  that  a 
transmutation  took  place,  respondent  correctly  de- 
termined that  the  entire  gross  estate  of  J".  Leslie 
Vogel  and  Elizabeth  Vogel  was  community  property. 

2.  Held,  the  evidence  does  not  establish  that  a 
family  allowance  in  excess  of  $1,000  per  month  for 
18  months  was  a  reasonable  and  proper  deduction 
from  the  gross  estate. 

Grant  G.  Calhoun,  Esq.,  for  the  petitioners. 

Aaron  S.  Resnik,  Esq.,  for  the  respondent. 

The  respondent  determined  a  deficiency  in  Fed- 
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eral  estate  tax  for  the  estate  of  J.  Leslie  Vogel  in 
the  amount  of  $29,601.88. 

Two  basic  issues  are  presented.  The  first,  whether 
respondent  properly  included  in  decedent's  gross 
estate  as  community  property  the  assets  standing  m 
the  name  of  decedent  and  in  the  name  of  Elizabeth 
Vogel. 

The  second  issue  is  whether  respondent  correctly 
reduced  a  deduction  for  the  allowance  granted  de- 
cedent's widow  by  the  California  court  during  the 
settlement  of  the  estate  from  $1,500  per  month  to 
$1,000  per  month. 

Petitioners  concede  that  $5,400  expended  for 
maintenance  and  upkeep  of  a  boat  was  not  deduct- 
ible as  an  administration  expense. 

The  status  of  assets  reported  on  the  estate  tax 
return  as  joint  property  was  not  put  in  issue  by  the 
pleadings. 

Findings  of  Fact 

Some  of  the  facts  are  stipulated,  the  stipulation 
being  incorporated  herein  by  this  reference. 

Decedent,  J.  Leslie  Vogel,  died  August  16,  1950,  a 
resident  of  California.  A  Federal  estate  tax  return 
was  filed  on  February  15,  1952,  by  the  executors  of 
his  estate  with  the  collector  of  internal  revenue  for 
the  First  District  of  California. 

On  January  15,  1934,  the  Les  Vogel  Chevrolet 
Company  was  incorporated  to  operate  an  automo- 
bile agency.  The  stock  of  the  corporation  was  com- 
munity property  of  J.  Leslie  Vogel  (hereinafter  re- 
ferred to  as  decedent  or  Les  Vogel),  and  his  wife, 


Commissioner  of  Internal  Revenue  27 

Elizabeth  S.  Vogel  (hereinafter  sometimes  referred 
to  as  Elizabeth  Yogel  or  Elizabeth.) 

In  1942,  decedent,  in  order  to  avoid  the  applica- 
tion of  the  excess  profits  tax,  to  admit  his  son,  Les 
Vogel,  Jr.,  into  the  business,  and  for  other  reasons, 
decided  to  dissolve  the  corporation  and  to  form  a 
limited  partnership.  The  corporate  minutes  indicate 
that  the  assets  of  the  corporation  were  transferred 
to  decedent  as  of  midnight,  December  31,  1942. 
A  resolution  was  written  in  1942  looking  to  the  dis- 
solution of  the  coi^oration.  The  partnership  agree- 
ment was  executed  on  February  6,  1943,  and  named 
Elizabeth  Vogel  and  Les  Vogel,  Jr.,  as  limited  part- 
ners, with  decedent  as  a  general  partner  for  a  term 
of  ten  years  from  January  1,  1943,  each  having  an 
equal  share  in  the  profits.  The  opening  entries  in  the 
partnership  ledger  show  the  following  capital  ac- 
counts : 

Les  Vogel $33,147.71 

Les  Vogel,  Jr 33,147.70 

Mrs.  Les  Vogel 33,147.70 

Separate  drawing  accounts  were  maintained  for 
each  partner.  Income  tax  payments  were  charged  to 
the  respective  drawing  accounts.  Other  than  income 
tax,  the  only  charge  to  Elizabeth's  drawing  accoimt 
was  a  monthly  allowance  of  $100  and  a  monthly 
payment  of  $500  on  an  F.H.A.  loan  on  the  family 
residence.  Taxes  on  the  residence  were  charged  to 
decedent's  drawing  account. 

On  November  1,  1946,  the  business  was  again  in- 
corporated. The  partnership  balance  sheet,  as  of  Oc- 
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tober  31,  1946,  filed  with  the  application  for  incor- 
poration, showed  the  following : 

Accounts  payable : 

Les  Vogel $  66,083.09 

Elizabeth  Vogel  (Mrs.  Vogel)     73,880.64 
Les  Vogel,  Jr 37,664.26 

$177,627.99 
Partners'  capital: 

Les  Vogel $  32,709.22 

Elizabeth  Vogel 32,709.20 

Les  Voffel,  Jr 32,709.20 


$  98,127.62 

The  opening  balance  sheet  for  the  corporation 
showed  the  following: 

Capital  stock $150,000.00 

Accounts  payable: 

Les  Vogel  and  Elizabeth 

Vogel $105,382.15 

Les  Vogel,  Jr 20,373.46 

$125,755.61 


In  order  to  provide  a  $50,000  payment  by  each 
partner  for  the  stock  issued,  the  amounts  necessaiy 
to  bring  each  of  the  partnership  capital  accounts  up 
to  $50,000  were  taken  from  the  accounts  payable. 
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One-third  of  the  stock  in  the  new  corporation  was 
issued  to  each  of  the  former  partners.  Decedent  and 
Elizabeth  held  theirs  individually  in  their  own 
names.  The  value  of  the  capital  stock  was  subse- 
quently increased  to  $300,000  with  30,000  shares  out- 
standing. At  the  time  of  decedent's  death,  decedent, 
Elizabeth,  and  Les  Vogel,  Jr.,  each  held  10,000 
shares. 

Decedent  and  Elizabeth  maintained  two  savings 
accounts  in  both  their  names,  a  savings  account  in 
the  name  of  Elizabeth  Vogel,  and  a  checking  account 
in  the  names  of  Les  or  Elizabeth  Vogel. 

Following  the  dissolution  of  the  partnership  the 
separate  drawing  accounts  of  decedent  and  Eliza- 
beth were  combined  into  one  account  on  the  books 
of  the  corporation.  Various  investments  and  per- 
sonal expenses  of  decedent,  along  with  other  items, 
were  charged  against  this  account.  With  the  excep- 
tion of  income  tax,  the  only  charge  to  the  accoimt 
specifically  applicable  to  Elizabeth  was  a  $3,000  gift 
to  their  son.  A  similar  $3,000  gift  to  the  son  from 
the  decedent  was  charged  against  the  account  on  the 
same  day.  On  October  31,  1947,  the  remaining  bal- 
ance was  divided  into  two  equal  parts  of  $11,662.05. 
One  part  was  deposited  in  the  savings  account  at 
the  Marina  Branch  of  the  Bank  of  America  in  the 
name  of  Elizabeth  Vogel.  Some  of  decedent's  salary 
checks  were  also  deposited  there.  Later,  these 
amounts  were  transferred  to  the  checking  account. 

The  other  portion  of  the  drawing  accoimt  was  de- 
posited in  the  savings  account  in  the  name  of  Les  or 
Elizabeth  Vogel  at  the  Polk- Van  Ness  Branch  of 
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the  Bank  of  America.  It  was  subsequently  with- 
drawn. 

The  principal  deposits  to  the  savings  account  in 
the  name  of  J.  Les  and  Elizabeth  Vogel  at  Branch 
253  of  the  Bank  of  America  were  salary  checks  of 
the  decedent.  Elizabeth  made  most  of  these  deposits ; 
it  was  her  practice  to  retain  $100  to  $300  from  the 
checks  for  household  expenses  and  to  deposit  the 
balance.  Transfers  were  made  from  this  account  to 
the  checking  account. 

Not  all  salary  checks  were  deposited  in  the  savings 
accounts;  a  number  were  deposited  in  the  checking 
accoimt.  Decedent  made  pajanents  from  the  checking 
account  for  his  own  individual  expenditures,  for 
joint  living  expenses,  and  for  investments  in  Eliza- 
beth's name. 

Decedent  and  Elizabeth  maintained  separate  bro- 
kerage accounts,  decedent's  account  being  opened  in 
1946  and  Elizabeth  in  1948.  Purchases  by  decedent 
during  1946  and  1947  were  charged  to  his  partner- 
ship drawing  account  prior  to  the  partnership  disso- 
lution on  October  31,  1946,  and  to  their  drawing  ac- 
count on  the  corporation's  books  subsequent  to  that 
date.  Investments  in  Elizabeth's  brokerate  account 
were  paid  for  from  the  checking  account. 

Payment  for  467  shares  of  Bank  of  America  stock 
standing  in  Elizabeth  Vogel 's  name  was  also  made 
from  the  checking  account. 

In  1948  or  1949  the  Leslie  Financing  Company 
was  formed  hy  Elizabeth  Vogel,  Les  Vogel,  Jr.,  and 
Dorothea  Vogel.  Each  contributed  $10,000  to  the 
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initial    capital.    Elizabeth    obtained    the   necessary 
funds  from  previous  investments. 

About  1950  Elizabeth  purchased  a  parcel  of  real 
property  from  Ai^thur  M.  Hardy,  an  old  friend  of 
the  family.  Hardy  then  designed  and  built  the  Anza- 
vista  Apartments  on  the  property.  All  of  Hardy's 
negotiations  in  the  matter  were  with  Elizabeth  and 
the  apartments  were  built  for  her.  The  record  is  in- 
conclusive as  to  the  source  of  the  funds  for  the 
apartinent  venture. 

During  a  conversation  with  an  internal  revenue 
agent  after  decedent's  death,  Elizabeth  referred  to 
the  Anza^ista's  property  as  decedent's.  She  further 
represented  that  whatever  property  she  and  dece- 
dent had  belonged  to  both  of  them.  At  the  trial  Eliza- 
beth referred  to  the  Aiizavista  property  as  "the 
whole  family's." 

The  tax  returns  of  decedent  and  Elizabeth  Vogel 
for  1940  and  all  subsequent  years  were  prepared  by 
Lawrence  H.  Goebel,  a  certified  public  accountant. 
The  infomiation  for  these  returns  was  mostly  ob- 
tained from  the  office  manager  of  the  Les  Vogel 
Chevrolet  Company.  Goebel  reviewed  the  returns 
with  the  decedent,  but  could  not  recall  discussing  the 
nature  of  the  property  with  him.  Goebel  assumed 
that  the  income  from  the  various  sources  was  com- 
munity property,  to  be  split  accordingly. 

Separate  Federal  returns  were  filed  for  the  years 
1946  and  1947,  and  joint  returns  for  the  years  1948, 
1949,  and  1950.  Separate  state  returns  were  filed  for 
the  entire  period  1946  through  1950.  Historically, 
dividends  were  divided  between  decedent  and  Eliza- 
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beth  Vogel.  This  was  also  true  of  dividends  from 
stock  registered  in  decedent's  or  Elizabeth  Vogel's 
name,  or  both  names  jointly.  It  was  true  of  capital 
gain  or  loss  on  the  sale  of  such  securities.  The  divi- 
dends from  the  Les  Yogel  Chevrolet  Company  were 
always  divided  equally  between  decedent  and  Eliza- 
beth Vogel. 

On  the  1947  Federal  return  the  capital  gains  on 
the  sale  of  securities  were  described  as  community. 
On  the  1947  state  returns  the  total  income  reported 
was  described  as  community. 

Upon  the  advice  of  attorneys,  decedent's  and 
Elizabeth  Vogel's  dividends  were  segregated  for  the 
first  time  on  the  1950  state  tax  returns  filed  after 
decedent's  death. 

Robert  G-.  Partridge  was  decedent's  personal  at- 
torney for  approximately  15  years,  beginning  in  the 
mid-1930's.  Partridge  and  his  associate,  Wallace 
O'Connell,  prepared  two  wills  for  decedent.  The  first 
will  was  executed  December  13,  1946,  The  second 
was  never  signed. 

The  first  will  contained  the  following  provisions: 

Fourth :  All  property  in  which  at  this  time  I  have 
an  interest  or  which  stands  in  the  name  of  myself 
or  myself  and  my  wife,  either  as  tenants  in  common 
or  as  joint  tenants,  is  community  property.  It  is  my 
intention  to  dispose  not  only  of  all  property  which 
I  am  entitled  to  dispose  of  by  will,  including  my 
separate  estate  and  my  share  of  the  conmmnity 
property,  but  of  the  entire  community  estate.  If  my 
wife,  prior  to  the  probate  of  this  mil,  shall  not  have 
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elected  whether  she  shall  take  under  this  will  or  the 
rights  given  her  by  law,  she  shall  in  due  course  fol- 
lowing my  death,  make  such  election.  She  shall,  in 
any  event,  however,  be  entitled  to  exempt  property 
and  family  allowance  out  of  my  estate. 

Notes  taken  by  Partridge  during  a  discussion 
with  decedent  prior  to  the  drafting  of  the  first  will 
included  the  words  "transmutation  agreement  (Jan. 
1,  '43)."  Partridge  had  had  no  independent  knowl- 
edge on  this  subject  and  wrote  down  only  what  in- 
formation decedent  coinmunicated  to  him.  At  no 
time  during  their  discussions  concerning  the  will  did 
decedent  show  Partridge  any  written  agreement 
which  would  have  transmuted  community  to  sep- 
arate property. 

Decedent  and  Partridge  never  discussed  the  trans- 
mutation of  any  property  other  than  the  Les  Vogel 
Chevrolet  Company. 

The  second,  and  unsigned,  will  was  drafted  for 
decedent  in  1950.  A  draft  of  a  proposed  will  for 
Elizabeth  Vogel  was  prepared  at  approximately  the 
same  time.  Both  drafts  refer  to  a  written  agreement 
converting  their  community  property  to  separate 
property. 

During  discussions  concerning  the  second  will 
Partridge  suggested  to  decedent  that  it  would  be 
best  to  have  some  expression  of  the  transmutation 
agreement  in  writing.  No  agreement  transmuting 
the  property  was  ever  prepared  by  Partridge  or 
O'Connell  and  none  was  introduced  in  evidence,  nor 
did  any  witness  testify  to  the  actual  existence  of 
such  an  agreement,  either  oral  or  written. 
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Partridge  did  not  know  in  fact  whether  there 
ever  was  a  transmutation. 

At  the  time  of  decedent's  death,  decedent,  Eliza- 
beth Vogel,  their  son  Les  Vogel,  Jr.,  and  their 
daughter  Dorothea  lived  in  a  three-story  detached 
dwelling  at  369  Marina  Boulevard,  San  Francisco. 
Both  Les,  Jr.,  and  Dorothea  were  over  21.  The 
residence,  located  in  a  wealthy  neighborhood,  had 
been  acquired  in  1941  and  was  held  in  the  name  of 
Les  Yogel  and  Elizabeth  Yogel  as  joint  tenants. 

They  employed  a  full-time  maid  and  a  gardener; 
the  maid  "lived  in".  Elizabeth  also,  on  occasion, 
employed  caterers;  she  entertained  approximately 
once  a  month. 

During  his  lifetime  most  of  decedent's  salary, 
which  was  about  |1,800  a  month,  was  expended  in 
maintaining  the  home. 

After  decedent's  death,  Les  Yogel,  Jr.,  and  Doro- 
thea continued  to  occupy  the  house  with  their 
mother  and  a  servant.  Neither  Les  Yogel,  Jr.,  nor 
Dorothea  made  any  contribution  to  the  maintenance 
of  the  home,  either  before  or  after  decedent's  death. 

On  September  7,  1950,  Elizabeth  Yogel  filed  a 
]:)etition  with  the  Superior  Court  of  the  State  of 
California,  San  Francisco  County,  for  a  family 
allowance  of  $1,500  a  month  from  the  estate  of  J. 
Leslie  Yogel.  On  September  19,  1950,  the  Judge 
of  the  Superior  Court  entered  an  order  granting 
the  allowance.  During  the  probate  of  the  estate, 
checks  totalling  $27,000  were  paid  to  Mrs.  Yogel 
as  a  family  allowance. 

Decedent's    will    was    admitted    to    probate    and 
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Elizabeth  Vogel  filed  an  election  to  take  under  its 
provisions  on  September  12,  1952. 

A  Federal  estate  tax  return  was  filed  on  Febru- 
ary 15,  1952.  Various  securities  and  miscellaneous 
assets  were  treated  on  the  return  as  decedent's  sep- 
arate property.  ¥o  reference  was  made  to  certain 
property  standing  in  the  name  of  Elizabeth  Vogel 
alone.  Deductions  were  claimed  on  the  return  for 
a  bequest  to  surviving  spouse  (marital  deduction) 
of  $61,077.55  and  an  allowance  for  support  of  de- 
pendents (family  allowance)  paid  to  Elizabeth 
Vogel  totalling  $27,000  ($1,500  per  month  for  18 
months) . 

The  respondent  determined  that  the  entire  gross 
estate  of  decedent  and  Elizabeth  Vogel  was  com- 
munity property  and  recomputed  the  tax  on  a  com- 
mimity  property  basis.  The  following  assets  stand- 
ing in  the  name  of  Elizabeth  Vogel  were  added  to 
the  gross  estate: 

4  shares  Pacific  Turf  Club  stock  $1,700.00 

500  shares   Pacific   Gas   &    Electric    redeemable 

first  preferred  stock   7,156.25 

467  shares  Bank  of  America  stock  6,333.69 

217  shares  Pacific  Gas  &  Electric  common  stock  3,499.13 

250  shares  Leslie  Financing  Company  5,627.62 

Anzavista   Apartments   property   8,800.00 

Savings  account,    Marina    Branch   of 

Bank   of   America   1,181.74 

Respondent  decreased  all  expenses  of  administra- 
tion, funeral  expenses,  and  debts  of  the  decedent 
by  one-half,  except  $5,400  for  maintenance  and  up- 
keep of  a  boat,  which  amount  was  totally  disal- 
lowed.   This  disallowance  of  $5,400  is  not  contested 
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by  petitioners.  The  marital  deduction  was  also  dis- 
allowed. The  family  allowance  was  decreased  from 
$1,500  per  month  for  18  months  to  $1,000  per  month 
for  the  same  i)eriod ;  one-half  the  total  sum  was  per- 
mitted as  a  deduction.  Respondent  determined  a 
deficiency  of  $29,601.88  in  the  return. 

Opinion 

Van  Fossan,  Judge :  The  first  question  is  whether 
respondent  correctly  determined  that  all  the  assets 
standing  in  the  name  of  decedent  and  all  those 
standing  in  the  name  of  Elizabeth  Vogel  were  com- 
munity property. 

Petitioners  contend  that  the  conmumity  interest 
of  decedent  and  Elizabeth  in  the  Les  Vogel  Chevro- 
let Company  was  transmuted  to  separate  property 
by  oral  agreement  on  January  1,  1943.  Petitioners 
further  contend  that  certain  assets  standing  in  the 
name  of  Elizabeth  Vogel  alone  were  purchased 
with  income  derived  from  her  separate  interest  in 
the  Chevrolet  Company  and  thus  were  her  separate 
property.^ 

In  California,  community  property  may  be  trans- 
muted to  separate  property  by  oral  agreement  be- 


^CaL  Civ.  Code: 

Sec.  162.    Separate  property;  wife: 

Separate  Property  of  the  "Wife. — All  property  of 
the  wife,  owned  by  her  before  marriage,  and  that 
acquired  afterwards  by  gift,  bequest,  devise,  or  de- 
scent, with  the  rents,  issues,  and  profits  thereof,  is 
her  separate  property.  The  wife  may,  without  the 
consent  of  her  husband,  convey  her  separate  prop- 
erty. 
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tween  the  spouses.'  Tomaier  v.  Tomaier,  23  Cal. 
2d  754, 146  P.  2d  905  (1944).  It  is  not  always  neces- 
sary to  show  an  express  oral  agreement;  the  status 
of  the  property  may  be  demonstrated  by  the  nature 
of  the  transaction  or  appear  from  the  surrounding 
circumstances.  Long  v.  Long,  88  Cal.  App.  2d  544, 
199  P.  2d  47  (1948).  It  should  be  noted,  however, 
that  property  acquired  by  either  the  husband  or 
the  wife,  or  both,  after  marriage  is  presumed  to  be 
community  property,  and  one  asserting  that  such 
property  is  separate  rather  than  community  has 
the  burden  of  establishing  that  fact.^  Wilson  v. 
Wilson,  76  Cal.  App.  2d  119,  172  P.  2d  568  (1946). 


'CaL  Civ.  Code: 

Sec.  158.  Contracts  with  each  other  and  third 
persons : 

Husband  and  Wife  May  Make  Contracts.  Either 
husband  or  wife  may  enter  into  any  engagement  or 
transaction  with  the  other,  or  with  any  other  per- 
son, respecting  property,  which  either  might  if  un- 
married; subject,  in  transactions  between  them- 
selves, to  the  general  rules  which  control  the  actions 
of  persons  occupying  confidential  relations  with  each 
other,  as  defined  by  the  Title  on  Trusts. 

^Cal.  Civ.  Code: 

Sec.  164.  Community  property;  presumptions  as 
to  property  acquired  by  wife ;  limitation  of  actions : 

All  other  property  acquired  after  marriage  by 
either  husband  or  wife,  or  both,  including  real 
property  situated  in  this  State  and  personal  prop- 
erty wherever  situated,  heretofore  or  hereafter  ac- 
quired while  domiciled  elsewhere,  which  would  not 
have  been  the  separate  property  of  either  if  ac- 
quired while  domiciled  in  this  State,  is  community 
property;  but  whenever  any  real  or  personal  prop- 
erty,   or    any    interest    therein    or    encumbrance 
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There  is  a  disputable  presumption  iii  California 
law  that  property  acquired  by  a  married  woman  by 
an  instrument  in  writing  is  her  separate  property.* 
Nichols  V.  Mitchell,  32  Cal.  2d  598,  197  P.  2d  550 
(1948).  Petitioners,  however,  may  not  depend  on 
this  presumption  alone  to  overcome  the  respond- 
ent's determination  that  the  property  in  question 
is  commimity.  Cf.  Shea  v.  Commissioner,  81  F.  2d 
937  (C.A.  9,  1936),  affirming  30  B.T.A.  1265. 

thereon,  is  acquired  by  a  married  woman  by  an 
instrument  in  writing,  the  presumption  is  that  the 
same  is  her  separate  property,  and  if  acquired  by 
such  married  woman  and  any  other  person  the  pre- 
sumption is  that  she  takes  the  part  acquired  by  her, 
as  tenant  in  common,  unless  a  different  intention  is 
expressed  in  the  instrument;  except,  that  when  any 
such  property  is  acquired  by  husband  and  wife  by 
an  iTistrmnent  in  which  they  are  described  as  hus- 
band and  wife,  unless  a  different  intention  is  ex- 
pressed in  the  instrument,  the  presumption  is  that 
such  property  is  the  community  property  of  said 
husband  and  wife.  The  presumptions  in  this  sec- 
tion mentioned  are  conclusive  in  favor  of  any  per- 
son dealing  in  good  faith  and  for  a  valuable 
consideration  with  such  married  woman  or  her  legal 
representatives  or  successors  in  interest,  and  re- 
gardless of  mij  change  in  her  marital  status  after 
acquisition  of  said  property. 

In  cases  where  a  married  woman  has  conveyed, 
or  shall  hereafter  convey,  real  property  which  she 
acquired  prior  to  May  19,  1889,  the  husband,  or 
his  heirs  or  assigns,  of  such  married  woman,  shall 
be  barred  from  commencing  or  maintaining  any 
action  to  show  that  said  real  property  was  com- 
munity property,  or  to  recover  said  real  property 
from  and  after  one  year  from  the  filing  for  record 
in  the  recorder's  office  of  such  conveyances,  respec- 
tively. 

*  Cal.  Civ.  Code,  sec.  164,  supra. 
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Petitioners  rely  heavily  upon  the  testimony  of 
Robert  Gr.  Partridge,  decedent's  personal  attorney 
for  15  years.  Partridge  and  his  associate,  Wallace 
O'Connell,  prepared  two  wills  for  decedent.  The 
first  was  executed  on  December  13,  1946,  and  was 
admitted  to  probate  following  decedent's  death.  It 
provided,   inter   alia,   that 

All  property  in  which  at  this  time  I  have  an 
interest  or  which  stands  in  the  name  of  myself 
or  myself  and  my  wife,   either  as  tenants  in 
common  or  as  joint  tenants,  is  community  prop- 
erty. 
The  second  will  was  drafted  for  decedent  in  1950. 
It  was  never  signed.    A  draft  of  a  will  for  Eliza- 
beth was  prepared  at  approximately  the  same  time. 
Both   refer   to   a   written   agreement   transmuting 
commimity  property  to  separate  property,  but  no 
direct  evidence  of  such  a  written  agreement  was 
introduced  at  the  trial. 

Notes  taken  by  Partridge  during  a  discussion 
with  decedent  prior  to  the  drafting  of  the  first  will 
include  the  words  "transmutation  agreement  (Jan. 
1,  '43)."  Partridge  testified  that  he  had  no  inde- 
pendent knowledge  on  this  subject  and  wrote  down 
only  what  information  decedent  coromunicated  to 
him.  At  no  time  during  these  discussions  did  de- 
cedent show  Partridge  any  written  agreement  which 
would  have  transmuted  commimity  to  separate  prop- 
erty. 

Decedent  and  Partridge  never  discussed  the  trans- 
mutation of  any  property  other  than  the  Les  Vogel 
Chevrolet  Company. 
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Decedent  was  unable  to  explain  to  Partridge  why 
Elizabeth's  interest  in  the  Chevrolet  Company  was 
her  separate  property.  Partridge  stated  that  he  did 
not  know  in  fact  if  there  ever  was  a  transmutation. 

During  discussions  concerning  the  second  will 
Partridge  suggested  to  decedent  that  it  would  be 
best  to  have  some  expression  of  the  transmutation 
agreement  in  writing.    This  was  never  done. 

The  specific  language  of  the  wills  fails  to  support 
petitioners'  argument.  The  first  will  does  not  refer 
to  a  transmutation  agreement  and  states  that  all 
property  standing  in  decedent's  or  in  decedent's 
and  Elizabeth's  name  is  community  property. 

The  draft  of  decedent's  second  will  and  the  draft 
of  Elizabeth's  will  both  refer  to  a  written  transmuta- 
tion agreement,  but,  as  noted  above,  the  existence  of 
this  writing  has  not  been  established.  It  can  only 
be  inferred  that  if  such  an  agreement  was  contem- 
plated it  had  not  reached  accomplishment  at  the 
time  of  decedent's  death. 

The  fact  that  Elizabeth  became  a  limited  partner 
in  the  Les  Yogel  Chevrolet  Company  on  February 
6,  1943,  and  later,  when  the  business  was  re-incor- 
porated, held  one-third  of  the  stock  in  her  own 
name  does  not  establish  that  her  interest  was  sep- 
arate property. 

In  George  W.  Van  Vorst,  7  T.  C.  826  (1946),  a 

California  case  in  which  both  husl)and  and  wife 

were   among   the   partners   in   an   enterprise,   this 

Court,  after  surveying  the  law,  concluded  (p.  830)  : 

that  if  any  part  of  the  capital  investment  of 
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the  petitioner  [husband]  in  the  partnershij) 
was  previously  community  property,  it  was  not 
transmuted  into  his  separate  property  by  virtue 
of  the  partnership  agreement. 

Naked  legal  title  is  of  little  value  in  determining 
whether  property  is  community  or  separate.  To- 
maier  v.  Tomaier,  supra. 

Assuming  that  an  agreement  transmuting  com- 
munity to  separate  i^rox^erty  had  been  arrived  at,  its 
existence  would,  of  necessity,  have  been  within  the 
knowledge  of  Elizabeth  Vogel.  Although  she  testi- 
fied at  length  for  the  petitioners,  she  was  at  no 
time  asked  whether  a  transmutation  agreement  had 
ever  been  discussed  by  her  and  her  husband,  or  if 
such  existed. 

It  is  v/ell  established  that  failure  of  a  party  to 
introduce  evidence  within  his  possession  and  which, 
if  true,  would  be  favorable  to  him,  gives  rise  to 
the  presumption  that  if  produced  it  would  be  un- 
favorable. Wichita  Terminal  Elevator  Co.,  6  T.  C. 
1158,  affd.  162  F.  2d  513  (C.A.  10,  1946).  This  is 
especially  true  when  the  party  failing  to  produce 
the  evidence  has  the  burden  of  proof.  Wichita 
Terminal  Elevator  Co.,  supra. 

After  considering  all  the  evidence  we  are  con- 
vinced that  petitioners  have  not  sustained  their 
burden  of  proof  and  have  failed  to  show  that  a 
transmutation  took  place. 

Petitioners  concede  on  brief  that  originally  all 
the  property  owned  by  decedent  and  Elizabeth  Yo- 
gel  was  community  property.     Since  we  have  con- 
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eluded  that  petitioners  have  failed  to  show  a  trans- 
mutation from  community  to  separate  property,  ail 
the  assets  standing  in  the  name  of  decedent  or  in 
the  name  of  Elizabeth  Vogel,  including  the  Chevro- 
let property,  must  be  regarded  as  coimnimity  prop- 
erty. The  pleadings  raise  no  issue  as  to  the  jointly 
held  property,  nor  does  petitioner  raise  any  issue 
as  to  respondent's  adjustments  of  administration 
expenses  and  similar  expenditures,  excepting  the 
family  allowance  as  to  the  widow. 

We  hold  that  respondent  correctly  determined 
that  the  entire  gross  estate  of  decedent  and  Eliza- 
beth Vogel  was  community  property. 

The  last  question  is  whether  decedent's  estate  is 
entitled  to  a  deduction  for  family  allowance  of 
$1,500  per  month  for  the  support  of  decedent's 
widow,  or  $1,000  per  month,  as  determined  by  the 
respondent. 

Pursuant  to  section  812(b)(5)  of  the  Internal 
Revenue  Code  of  1939,  an  estate  may  deduct  such 
amounts  as 

reasonably  required  and  actually  expended  for 
the  support  during  the  settlement  of  the  estate 
of  those  dependent  upon  the  decedent,  as  are 
allowed  hj  the  laws  of  the  jurisdiction  *  *  * 
under  which  the  estate  is  being  adminis- 
tered *  *  *. 

Regulations  105,  section  81.40,  provides  that  the 
support  of  dependents  of  the  decedent  during  the 
settlement  of  the  estate  is  deductible  but  pursuant 
to  the  following  rules: 
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(a)  In  order  to  be  deductible,  the  allowance  must 
be  authorized  by  the  laws  of  the  jurisdiction  in 
which  the  estate  is  being  administered,  and  not  in 
excess  of  what  is  reasonably  required. 

(b)  The  allowance  for  which  deduction  may  be 
made  is  limited  to  support  during  the  settlement 
of  the  estate.  Any  allowance  for  a  more  extended 
period  is  not  deductible. 

(c)  There  must  be  an  actual  disbursement  from 
the  estate  to  the  dependents,  but  after  payment  has 
been  made  the  right  of  deduction  is  not  affected  by 
the  fact  that  the  dependents  do  not  expend  the 
entire  amount  for  their  support  during  the  settle- 
ment of  the  estate. 

California  grants  "such  reasonable  allowance"  to 
the  widow  during  the  settlement  of  the  estate  as 
should  be  necessary  for  her  maintenance  according 
to  her  circumstances.  Under  the  California  statute, 
included  with  the  widow  were  the  minor  children, 
if  any.  The  law  was  changed  recently  by  adding 
to  the  family,  adult  children  who  have  been  de- 
clared incompetent  by  the  court.  The  two  children 
of  decedent  who  lived  in  the  family  home  both  be- 
fore and  during  the  settlement  of  the  estate  and 
made  no  contribution  thereto  were  adults  and  had 
not  been  declared  incompetent.  Thus  it  is  that  the 
two  children  were  excluded  and  the  family  allow- 
ance was  exclusively  for  the  support  of  the  widow. 

The  decedent,  according  to  the  record,  spent  most 
of  his  monthly  salary  of  $1,800  in  maintaining  the 
home,  but  it  should  be  remembered  that  he  provided 
maintenance  for  four  persons,  namely,  himself,  his 
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wife,  and  two  adult  children,  while  the  allowance 
during  the  settlement  of  the  estate  was  for  the  sup- 
port of  the  widow  only.  If  decedent  was  able  to 
provide  maintenance  for  the  family  of  four  in  the 
home  for  less  than  $1,800  per  month,  it  would  seem 
to  folIo^Y  that  respondent's  allowance  of  $1,000  per 
month  for  maintenance  of  the  widow  alone  was 
adequate  and  reasonable  for  her  support  and  this 
in  the  manner  and  style  previously  obtaining.  We 
have  very  little  evidence  of  the  actual  cost  of  main- 
taining the  home,  either  before  or  during  the  settle- 
ment of  the  estate.  Suf&ce  it  to  say,  petitioner  has 
not  demonstrated  or  proved  that  respondent's  al- 
lowance was  inadequate. 

Decision  will  be  entered  under  Rule  50. 
Served  April  28,  1958. 


[Title  of  Tax  Court  and  Cause.] 

RESPONDENT'S  COMPUTATION  FOR 
ENTRY  OF  DECISION 

The  attached  computation  reflecting  a  deficiency 
in  estate  tax  in  the  amount  of  $29,601.88  is  submit- 
ted on  behalf  of  the  respondent  in  compliance  with 
the  opinion  of  the  Court  determining  the  issues  in 
this  proceeding.  The  decedent  died  on  August  16, 
1950, 

The  computation  is  submitted  Avithout  prejudice 
to  the  respondent's  right  to  contest  the  correctness 
of  the  decision  entered  herein  by  the  Court  pur- 
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suant  to  the  statute  in  such  cases  made  and  pro- 
vided. 

/s/  ABCH  M.  CANTRALL, 
Chief  Counsel, 

Internal    Revenue    Service. 

Of  Counsel:  Melvin  L.  Sears,  Regional  Coimsel, 
Aaron  S.  Resnik,  Attorney,  Internal  Revenue 
Service,  1069  Flood  Building,  San  Francisco  2, 
California. 

Ap:SF:AA:ENJ 

Computation  Statement 

In  re:  Estate  of  J.  Leslie  Vogel,  Robert  G.  Part- 
ridge and  Elizabeth  S.  Vogel,  Executors,  1710 
Shell  Building,  San  Francisco  4,  California. 
Docket  No.  57535. 
Date  of  Death— August  16,  1950. 

Estate  Tax 
Deficiency    $29,601.88 

Recomputation  of  tax  liability  has  been  prepared 
in  accordance  with  the  opinion  of  The  Tax  Court 
of  the  United  States  filed  April  28,  1958. 

STATEMENT  OF  ACCOUNT 
Date  of  Death — August  16,   1950 

Estate  tax  paid    (and  assessed)    %  62,216.17 

Payments  as  follows: 
Paid  Feb.  15,   1952 

Original     $62,216.17 


Total   payments  $62,216.17 

Liability    91,818.05 


Unpaid  deficiency  in  estate  tax  $  29,601.88 
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Return  filed  February  15,  1952. 

Statutory  notice  mailed   February   14,   1955. 

Adjustments  to   Net   Estate 

Net  estate  for  basic  tax  as 

disclosed  by  statutory  notice $314,298.77 

Net  estate  for  basic  tax  as   revised 

in  accordance  with  the  opinion  of  The 

Tax  Court  of  the  United  States  (unchanged)   S314,298.77 

Net  estate  for  additional  tax,  (unchanged)   $354,298.77 

Computation   of   Estate   Tax 

Gross   estate   $435,472.64 

Deductions  for  basic  tax  121,173.87 

Net  estate  for  basic  tax   $314,298.77 

Net  estate  for  additional  tax  $354,298.77 

Gross    basic    tax    $  9,071.95 

Credit  for  State  inheritance, 

etc.    taxes    7,257.56 

Gross  basic  tax  less  credit  $     1,814.39 

Total   gross  taxes    (basic   and 

additional)    $99,075.61 

Gross  basic  tax  9,071.95 

Gross  additional  tax  90,003.66 

Total   net  basic  and   additional   taxes  $  91,818.05 

Total    estate    tax    payable    $  91,818.05 

Estate  Tax  assessed.  Original 

First    California    District   62,216.17 

Deficiency  in  estate  tax  $  29,601.88 

[Endorsed] :    T.C.U.S.  Filed  June  24,  1958. 
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[Title  of  Tax  Court  and  Cause.] 

PETITIONERS'  OBJECTIONS  TO  COM- 
PUTATION OF  RESPONDENT  UNDER 
RULE    50 

Petitioners  object  to  the  computation  of  Respond- 
ent for  the  following  reasons : 

(1)  Attorney  fees  paid  to  Petitioners'  counsel 
(subsequent  to  the  filing  of  the  petition)  in  the 
amount  of  $1,000.00  have  not  been  taken  into  ac- 
count as  a  deduction  from  the  gross  estate.  Evidence 
thereof  is  in  the  transcript  (page  155). 

(2)  Funeral  expenses  have  been  deducted  only  to 
the  extent  of  one-half  the  amount  thereof,  or 
$1,588.57,  rather  than  in  the  full  amount  of  $3,177.14. 
It  is  considered  that  the  allowance  thereof  in  full  is 
solely  a  question  of  law. 

Attached  hereto  is  Petitioners'  alternative  compu- 
tation reflecting  the  above  objections. 

/s/  GRANT  C.  CALHOUN, 

Counsel  for  Petitioners. 

Adjustments   to    Net    Estate 

Net  estate  for  basic  tax  as  disclosed 

by    statutory    notice    $314,298.77 

Net  estate  for  basic  tax  as  revised   in 

accordance  with  objections  to  computation  of 

respondent    (less  $2,588.57)    $311,710.20 

Net  estate  for  additional  tax  revised  in  accordance 

with  objections  to  computation  of  respondent  $351,710.20 
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Computation   of   Estate   Tax 

Gross  estate  $435,472.64 

Deductions  for  basic  tax  123,762.44 

Net   estate   for    basic   tax    $311,710.20 

Net  estate  for  additional  tax  $351,710.20 

Gross    basic    tax    $  8,968.41 

Credit  for  State  inheritance, 

etc.    taxes    7,174.73 

Gross  basic  tax  less  credit  $     1,793.68 

Total  gross  taxes   (basic  and 

additional)    $98,247.20 

Gross    basic    tax    8,968.41 

Gross    additional    tax    89,278.79 

Total   net  basic  and  additional  taxes  $  91,072.47 

Total  estate  tax  payable  $  91,072.47 

Estate   Tax   assessed.    Original 

First  California  District  62,216.17 

Deficiency   in   estate   tax   $  28,856.30 

Served  August  1,  1958. 

[Endorsed] :    T.C.U.S.  Filed  July  31,  1958. 
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Tax  Court  of  the  United  States 
Washington 

Docket  No.  57535 

ESTATE  OF  J.  LESLIE  VOGEL,  ROBERT  G. 
PARTRIDGE  and  ELIZABETH  S.  VOGEL, 

Executors,  Petitioners, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENTJE, 

Respondent. 

DECISION 

The  Court's  Opinion  was  filed  April  28,  1958  and 
on  June  24,  1958,  pursuant  thereto,  respondent  filed 
a  computation  for  entry  of  decision.  Petitioner  filed 
on  July  31,  1958,  objections  to  respondent's  compu- 
tation and  an  alternative  computation.  Now,  there- 
fore, it  is 

Ordered  and  Decided:  That  there  is  a  deficiency 
in  estate  tax  in  the  amount  of  $29,601.88. 

[Seal]        /s/  ERNEST  H.  VAN  FOSSAN, 
Judge. 

Entered:  August  8,  1958. 

Served:  August  8,  1958. 


50  Estate  of  J.  Leslie  Vogel,  etc.,  vs. 

United  States  Court  of  Appeals 
For  the  Ninth  Circuit 

T.  C.  Docket  No.  57535 

ESTATE  OF  J.  LESLIE  VOaEL,  ROBERT  G. 
PARTRIDGE  and  ELIZABETH  S.  VOGEL, 
Executors,  Petitioners, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

PETITION  FOR  REVIEW 

Taxpayer,  the  petitioner  in  this  cause,  by  Grant 
G.  Calhoun,  Counsel,  hereby  files  its  petition  for  a 
review  by  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit  of  the  decision  by  the  Tax  Court 
of  the  United  States  handed  down  on  August  8, 
1958,  T.  C.  Docket  No.  57535,  determining  deficien- 
cies in  the  petitioner's  Federal  estate  tax  in  the 
amount  of  $29,601.88,  and  respectfully  shows : 

I. 

The  petitioner.  Estate  of  J.  Leslie  Vogel,  Robert 
G.  Partridge  and  Elizabeth  S.  Vogel,  Executors,  is 
an  estate  of  J.  Leslie  Vogel,  deceased,  who  died  Au- 
gust 16,  1950,  in  San  Francisco,  California  and 
estate  tax  return  was  filed  with  the  Collector  of  In- 
ternal Revenue  for  the  1st  District  of  California  at 
San  Francisco,  California  on  or  about  the  15th  day 
of  February,  1952. 
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II. 

Nature  of  the  Controversy 
The  controversy  involves  the  proper  determina- 
tion of  the  petitioner's  liability  for  Federal  estate 
tax.  There  are  four  issues  involved : 

1.  The  character  of  certain  property  owned  by 
decedent  and  his  spouse,  whether  coniniimity  prop- 
erty as  claimed  by  the  Commissioner  or  whether 
separate  property  or  joint  tenancy  property  so  as 
to  qualify  for  the  marital  deduction.  In  particular 
whether  or  not  certain  interests  in  the  Les  Vogel 
Chevrolet  Co.  had  been  transmitted  into  separate 
property  from  community  property  at  some  time 
exclusive  of  the  year  1942  and  prior  to  April  2,  1948. 

2.  The  reasonableness  of  the  family  allowance. 

3.  Whether,  administration,  family  allowance  and 
funeral  expenses  are  deductible  in  full  or  on  a  com- 
munity property  basis  as  determined  by  the  Com- 
missioner. 

4.  Whether  legal  expenses  incurred  after  filing  of 
petition  in  the  Tax  Court  are  deductible. 

III. 

That  said  Taxpayer,  being  aggrieved  by  the  find- 
ings of  fact  and  conclusions  of  law  contained  in  the 
said  findings  and  opinion  of  the  Court,  and  by  its 
decision  entered  pursuant  thereto,  desires  to  obtain 
a  review  thereof  by  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit. 

/s/  GRANT  C.  CALHOUN, 
Counsel  for  Petitioner. 
Duly  Verified. 

[Endorsed]  :  T.C.U.S.  Filed  September  15, 1958. 
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[Title  of  Tax  Court  and  Cause.] 

DESIGNATION  OF  CONTENTS  OF 
RECORD  ON  REVIEW 

To  the  Clerk  of  the  Tax  Court  of  the  United  States: 
You  will  please  prepare,  transmit,  and  deliver  to 
the  Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit  copies  duly  certified  as  correct  of 
the  following  documents  and  records  in  the  above- 
entitled  cause  in  connection  with  the  petition  for 
review  heretofore  filed  by  the  Taxpayer : 

(1)  The  docket  entries  of  all  proceedings  before 
the  Tax  Court. 

(2)  Pleadings  before  the  Tax  Court,  as  follows: 

(a)  Petition. 

(b)  Answer. 

(3)  The  findings  of  fact  and  opinion  of  the  Tax 
Court. 

(4)  The  decision  of  the  Tax  Court. 

(5)  The  petition  for  review. 

(6)  The  official  transcript  of  oral  testimony,  pages 
1  to  197  inclusive. 

(7)  The  exhibits  introduced  in  evidence. 

(8)  This   designation   of   contents   of   record   on 
review. 

/s/  ORANT  G.  CALHOUN, 
Attorney  for  Petitioners. 

Acknowledgment  of  Service  Attached. 

[Endorsed] :  T.C.U.S.  Filed  December  17,  1958. 
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[Title  of  Tax  Court  and  Cause.] 

CERTIFICATE 

I,  Howard  P.  Locke,  Clerk  of  the  Tax  Court  of 
the  United  States,  do  hereby  certify  that  the  fore- 
going documents,  1  to  15,  inclusive,  constitute  and 
are  all  of  the  original  papers  on  file  in  my  office  as 
called  for  by  the  "Designations  of  Contents  of  Rec- 
ord," including  Joint  Exhibits  A-1,  B-2,  Petitioners' 
Exhibits  3,  4,  Joint  Exhibits  C-5,  D-6,  Petitioners' 
Exhibits  7  thru  14,  15  (Respondent's  Exhibit  E, 
marked  for  identification),  16,  Joint  Exhibit  H-17, 
Petitioners'  Exhibits  18  thru  22,  and  Respondent's 
Exhibits  F,  G,  I,  J,  and  K,  admitted  in  evidence,  in 
the  case  before  the  Tax  Court  of  the  United  States 
docketed  at  the  above  number  and  in  which  the  peti- 
tioners in  the  Tax  Couii;  have  filed  a  petition  for 
review  as  above  numbered  and  entitled,  together 
with  a  ti^ue  copy  of  the  docket  entries  in  said  Tax 
Court  case,  as  the  same  appear  in  the  official  docket 
of  my  office. 

In  testimony  whereof,  I  hereunto  set  my  hand  and 
affix  the  seal  of  the  Tax  Court  of  the  United  States, 
at  Washington,  in  the  District  of  Columbia,  this 
18th  day  of  December,  1958. 

[Seal]        HOWARD  P.  LOCKE, 

Clerk,  Tax  Court  of  the 
United  States. 
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The  Tax  Court  of  the  United  States 

Docket  No.  57535 

In  the  Matter  of: 

ESTATE  OF  J.  LESLIE  YOGEL,  et  al., 

Petitioner, 
vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

TRANSCRIPT  OF  PROCEEDINOS 

Room  421,  Customs  Courtroom,  U.  S.  Appraisers 
Building,  630  Sansome  Street,  San  Francisco,  Cali- 
fornia. Monday,  June  17,  1957. 

The  above-entitled  matter  came  on  for  hearing, 
pursuant  to  Calendar  Call,  at  10 :18  o'clock  a.m. 

Before:  The  Honorable  Ernest  H.  Van  Fossan. 

Appearances:  Grant  Gr.  Calhoun,  of  the  law  firm 
of  Carlson,  Collins,  Gordon  &  Bold,  1017  Macdonald 
Avenue,  Richmond,  California,  on  behalf  of  the 
Petitioner.  Aaron  S.  Resnik,  on  behalf  of  the  Re- 
spondent. [1]* 

Proceedings 

The  Clerk:  Docket  57535,  Estate  of  J.  Leslie 
Vogel. 

Mr.  Calhoun :  If  your  Honor  please,  I  am  Grant 
G.  Calhoun  and  I  have  here  an  entry  of  appearance. 
I  have  been  retained  by  the  tax  payers. 


*  Page  numbers  appearing  at  top  of  page  of  Reporter's  Tran- 
script of   Record. 
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I  talked  to  Mr.  Jacobs  Friday,  and  he  will  be  in 
Washington,  D.  C,  and  he  is  in  Washington,  D.  C. 
right  now,  and  I  have  here  my  appearance. 

Mr.  Resnik :  Aaron  S.  Resnik  appearing  for  the 
Respondent. 

Your  Honor,  we  are  ready  to  try  the  case. 

Mr.  Calhoun:  We  are  ready  for  trial  too,  your 
Honor,  except  we  have  one  witness  who  is  a  CPA,  a 
vital  witness,  who  is  in  Las  Vegas  at  this  moment. 
He  is  going  to  Los  Angeles  and  he  will  fly  up,  and 
I  would  like  to  have  it  set  for  Thursday  or  the  first 
part  of  the  following  week,  because  he  has  to  fly  up 
here  and  he's  an  important  witness  in  the  case. 

The  Court:    Set  for  10:00  a.m.  Thursday. 

The  Clerk :    10 :00  a.m.  Thursday  morning. 

The  Court:  How  much  time  do  you  estimate  on 
that  last  case  % 

Mr.  Resnik:    What  is  your  estimate  of  the  time? 

Mr.  Calhoun:  Oh.  I  have  about  five  or  six  wit- 
nesses. [2]  They  shouldn't  take  too  long.  It's  a  ques- 
tion of  status  of  property,  whether  it's  community 
property  or  what,  and  I  don't  know  how  long  the 
cross  examination  will  be. 

The  Court :    What  do  you  think  % 

Mr.  Resnik:  We  have  one  witness,  your  Honor. 
I  hadn't  anticipated  that  the  Petitioner  would  have 
that  many  witnesses.  We  are  anticipating  partial 
stipulation  of  facts. 
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In  light  of  this  development,  I  would  think  it 
might  take  one  day. 

The  Court :    Very  well. 

Mr.  Calhoun:  We  intend  to  stipulate  to  a  lot  of 
facts,  but  I  think  there  are  some  other  matters  that 
won't  take  so  long,  except  we  want  them  in  the 
record. 

(Whereupon,  the  hearing  in  the  above-enti- 
tled matter  adjourned  until  Thursday,  June  20, 
1957.)  [3-4] 

Thursday,  June  20,  1957 

Proceedings 

The  Clerk:  Court  is  now  in  session,  Judge  Van 
Fossan  presiding. 

Docket  No.  57535,  Estate  of  J.  Leslie  Vogel. 

State  your  appearances  for  the  record,  please. 

Mr.  Calhoun:  Grant  Gr.  Calhoun  for  the  Peti- 
tioner. 

Mr.  Resnik:  Aaron  S.  Resnik  for  the  Respond- 
ent. We  are  ready  for  trial. 

The  Court:  What  estimate  do  you  have  for  the 
time  of  trial  of  this  case,  gentlemen  ? 

Mr.  Calhoun :  I  think  the  greater  part  of  the  day, 
if  your  Honor  please.  I  have  two  witnesses,  attor- 
neys, that  I  would  like  to  get  here  about  2  o'clock,  if 
I  could  have  them  then.  When  does  the  Court  con- 
vene in  the  afternoon? 

The  Court:    At  2  o'clock. 
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Mr.  Calhoun:  Well,  I  think  it  will  take  the 
greater  part  of  the  day.  I  have  about  six  witnesses 
altogether. 

The  Court :    You  may  state  the  issues. 

Mr.  Calhoun :  The  issue  is,  without  going  into  the 
individual  items,  the  question  of  whether  certain 
property  is  separate  property  of  the  husband  and 
wife,  that  is,  husband  separate  property  and  the 
wife  separate  property,  or  whether  it  is  community 
property.  We  have  a  matter  of  family  allowance, 
which  is  a  question  of  Avhether  that  is  allowable  in 
the  particular  amount  of  $1,500  a  month,  and  there 
is  a  question  [7]  about  a  boat,  expenses  in  regard  to 
the  boat  during  administration,  and  we  are  not  con- 
testing that  point.  We  are,  however,  the  family 
allowance. 

The  principal  issue,  however,  in  the  case  is  the 
question  of  certain  property,  whether  wife  separate 
property  and  husband  separate  property  or  commu- 
nity property,  and,  of  course,  if  it  is  separate  prop- 
erty, there  are  deductions  involved,  and  otherwise  it 
will  be  treated  in  a  different  manner,  which  is  the 
principal  item  of  the  deficiency. 

Bid  you  want  my  opening  statement  at  this  time, 
your  Honor? 

The  Court:  Whatever  brief  statement  j^ou  may 
have. 

Mr.  Calhoun:  Well,  the  facts  are  that  the  Les 
Vogel  Chevrolet  Company  was  organized  in  the 
early  thirties  as  a  corporation,  and  in  December  of 
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1942  the  corporation  was  liquidated.  At  that  time 
there  Avere  two  children,  Les  Vogel,  Jr.,  and  a 
daughter,  and  of  course  the  husband  and  wife.  In 
1943,  beginning  January  1,  1943,  a  limited  partner- 
ship was  organized,  in  which  the  wife,  the  husband 
and  the  son,  Les  Vogel,  Jr.,  each  had  an  equal  share. 
This  went  on  until  1946.  I  think  it's  very  pertinent 
that  the  will — we  have  a  stipulation  which  we  have 
signed — the  will  which  was  admitted  to  probate  was 
executed  December  13,  1946.  The  1st  of  November 
1946  the  partnership  was  liquidated  and  a  new  cor- 
poration was  formed  for  the  business  and  in  that 
corporation  each  of  the  three  [8]  had  a  one-third 
interest,  that  is,  the  son,  the  mother  and  the  hus- 
band, had  a  one-third  interest  in  the  stock,  that  is, 
the  stock  was  issued  one-third  each  in  their  respec- 
tive names. 

Mr.  Vogel  had  his  personal  attorney  who  prepared 
the  will.  He  also  had  another  attorney  who  was  Sec- 
retary of  the  Corporation,  Mr.  Skinner.  His  per- 
sonal attorneys  were  Mr.  Partridge  and  Mr.  O'Con- 
nell.  The  attorney  who  incorporated  the  business  in 
1946  and  handled  the  corporate  affairs.  Secretary  of 
the  Corporation,  was  Mr.  Skinner.  So  the  attorneys 
who  prepared  the  will  in  1946  did  not  do  the  incor- 
porating and  the  will,  as  I  say,  was  signed  a  month 
after,  although  we  will  show  that  preparation  was 
commenced  way  before  the  actual  incorporation. 

Later  on,  in  1948,  the  decedent  opened  a  broker- 
age account — he  had  had  one  since  1946  in  his  own 
name,  but  he  opened  one  in  1948  in  his  wife's  name, 
and  many  purchases  were  made,  and  that  is  one  of 
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the  questions,  whether  that  property  is  community 
property  or  separate  property. 

I  am  trying  to  get  my  times  in  proper  order  here. 

Approximately  in  1950  Mr.  Vogel  went  to  his 
personal  attorneys  in  regard  to  his  will  and  they 
took  certain  information  from  him,  made  notes  and 
prepared  a  draft  of  a  new  will,  one  for  him  and  one 
for  Mrs.  Vogel,  and  he  died  before  the  will  was  ever 
signed,  in  August  of  1950.  So  the  will  that  was  pro- 
bated was  the  1946  will.  But  I  believe  that  this  sub- 
sequent [9]  information  has  a  bearing  on  the  treat- 
ment of  this  i)roperty,  whether  it  was  separate  prop- 
erty or  community  property. 

I  might  say,  during  this  period  Mr.  Groebel,  who  is 
present  here  in  Court  now,  is  the  CPA  who  handled 
the  tax  returns  for  all  of  them.  He  will  testify  as  to 
exactly  what  he  did.  He  split  things,  in  some  in- 
stances, exactly  down  the  middle,  as  community 
property. 

That  is  the  substance  of  the  contentions  of  the 
Petitioners. 

Mr.  Resnik:  I  believe  Mr.  Calhoun's  character- 
ization of  the  issue  is  unduly  broad  and  doesn't  nec- 
essarily give  the  Court  a  true  picture  of  the  nature 
of  the  controversy.  To  say  we  are  concerned  gener- 
ally with  whether  certain  property  is  separate  or 
community  may  in  a  broad  sense  outline  what  is  in- 
volved. More  specifically,  the  pleadings  in  the  case 
relate  themselves  solely  as  to  the  character  of  certain 
property,  not  all  of  the  property.  Basically  that 
property  is  the  interest  of  the  decedent  and  his  wife 
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in  a  business  known  as  the  Les  Vogel  Chevrolet 
Company,  which  was  a  corporation  at  the  time  of  the 
decedent's  death.  The  pleadings  set  forth  that  that 
corporation  had  its  inception  in  1934  and  at  the  time 
of  its  inception  was  conmimiity  property  of  the  de- 
cedent and  his  wife  and,  in  the  absence  of  any  proof 
of  transmutation,  that  character  of  the  property 
should  continue  throughout  the  decedent's  death. 
Furthermore,  even  if  the  Petitioner  were  successful 
[10]  in  showmg  a  transmutation  that  would  not 
resolve  the  issue  in  the  case  as  to  the  availability  of 
the  marital  deduction  to  the  estate  whose  tax  is  the 
subject  of  the  controversy.  If  the  transmutation  took 
place  in  1942,  which  is  one  of  the  dates  Mr.  Calhoun 
referred  to,  then  mider  the  statute  such  transmuta- 
tion would  not  serve  as  a  predicate  for  a  marital 
deduction.  Likewise,  any  property  which  was  ac- 
quired out  of  the  business  of  the  Vogel  Chevrolet 
Company  after  April  2nd,  1948,  the  effective  date 
of  the  1948  Revenue  Act,  would  not  qualify  for  the 
marital  deduction  because  the  statute  expressly 
states  that  conversions  of  property  from  connnunity 
to  separate  are  not  recognized  for  marital  deduction 
purposes  if  they  take  place  after  that  date.  Accord- 
ingly it  becomes  necessary  for  the  Petitioner,  if  the 
estate  is  to  prevail  here,  to  show  a  transmutation  of 
what  is  admitted  to  be  conmiunity  property  at  the 
outset  and  that  such  transmutation  took  place  at 
times  when  the  statute  vv^ould  recognize  that  a  mari- 
tal deduction  could  flow.  We  l^elieve  that  the  Peti- 
tioner can  show  neither  of  these.  The  evidence  is 
fairly  conclusive  that  what  was  commimity  at  its  in- 
ception has  remained  community  property  through- 
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out.  In  fact,  we  are  almost  confronted  in  this  case 
with  a  situation  where  a  plea  of  estoppel  might  well 
have  been  raised  against  the  taxpayers.  That  has 
not  been  pleaded  because  the  evidence  of  it  has  just 
come  forward  to  us.  However,  we  do  believe  that 
that  evidence  should  be  seriously  considered  [11]  by 
the  Court  in  commanding  of  this  estate  that  it  con- 
sistently treat  the  property  as  the  decedent  and  his 
wife  treated  the  property  during  his  lifetime,  that 
is,  as  community  property.  The  evidence  will  show 
that  to  the  extent  that  data  were  available  to  us  in 
the  form  of  retained  copies  of  tax  returns,  that  the 
parties  treated  the  property  as  owned  in  coromunity 
by  them  and  did  that  consistently  up  to  the  time  of 
the  death  of  the  decedent. 

We  further  will  show  that  the  decedent  in  his 
own  will  gave  certain  characterization  to  the  prop- 
erty. We  will  further  show  that  the  decedent's 
wddow,  during  the  probate  of  the  estate,  made  rep- 
resentations that  the  property  was  commimity.  In 
fact,  I  believe  I  can  state  to  the  Court  that  all  of 
the  documentary  evidence  that  the  Court,  will  have 
l^efore  it  will  not  only  fail  to  support  Petitioner's 
contention,  but  will  affirmatively  support  Respond- 
ent's determination. 

With  reference  to  the  other  issue,  that  of  the  fam- 
ily allowance,  the  estate  claimed  an  allowance  of 
$1,500  a  month  for  approximately  27  months.  There 
Avas  alloAved  in  the  statutory  notice  an  amount  of 
$1,000  per  month.  We  believe  that  ih^  amount  of 
$1,000  a  month  is  more  than  reasonable,  and  we  ])e- 
lieve  that  evidence  will  show  that  if  the  Respondent 
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made  any  error  in  that  regard,  he  erred  on  the  side 
of  being  liberal  instead  of  being  conservative. 

The  Court:    You  may  i)roceed  with  the  evidence. 

Mr.  Calhoun :  I  have  here  the  original  of  a  stipu- 
lation which  w^e  have  signed,  your  Honor.  There 
were  some  corrections  that  we  interlineated,  which 
I  put  on  one  copy. 

Mr.  Resnik:  May  I  make  one  correction  in  my 
statement,  so  that  the  Court  will  not  be  confused? 
I  believe  that  I  stated  the  family  allowance  was 
claimed  for  a  period  of  27  months.  I  have  been  ad- 
vised that  the  family  allowance  was  claimed  for  a 
period  of  18  months. 

Mr.  Calhoun:  I  can  furnish  that  shortly,  rather 
than  taking  the  time  of  the  Court  now. 

The  Court:    You  are  submitting  this  stipulation? 

Mr.  Calhoun:     Submitting  the  stipulation,  yes. 

The  Court :    It  will  be  received. 

Mr.  Calhoun:  I  have  a  Avitness  who  has  just  ar- 
rived here  from  Southern  California,  that  is  the 
reason  I  asked  for  the  case  to  be  set  for  today,  and 
I  would  like  to  call  him  first  if  there  are  no  objec- 
tions. 

The  Court :    You  may  call  your  witness. 

Mr.  Calhoun :    Mr.  Goebel. 
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LAWRENCE  H.  GOEBEL 

was  called  as  a  witness  on  behalf  of  the  Petitioner 
and,  having  been  first  duly  sworn,  testified  as  fol- 
lows: 

The  Clerk :    State  your  name,  if  you  please. 
The  Witness :    Lawrence  H.  Goebel. 

Direct  Examination 

Q.  (By  Mr.  Calhoun)  :  Please  state  your  occu- 
pation. A.     Certified  public  accountant. 

Q.  And  how  long  have  you  been  a  certified  public 
accountant?  A.     Since  1928. 

Q.  Did  you  have  occasion  to  prepare  tax  returns 
for  Lester  Vogel  or  his  spouse  or  the  corporation  or 
the  partnership?  A.     I  did. 

Q.     For  what  years,  do  you  recall  ? 
A.     Well 

Q.  Do  you  recall  when  you  first  started  making 
returns  for  them? 

A.  To  the  best  of  my  recollection,  it's  probably 
since  1939. 

Q.  And  you  have,  then,  made  all  their  returns, 
during  1940  and  all  their  returns  subsequent  to  that 
date,  right  up  to  date?  Is  that  true? 

A.    Yes,  sir. 

Q.     That  included  the  partnership  returns  from 
1943  to  the  time  of  the  incorporation  in  1946  ? 
A.     Yes,  it  did. 
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(Testimony  of  Lawrence  H.  Goebel.) 

Q.  And  you  also  made  their  personal  returns,  is 
that  right?  [14]  A.    Yes. 

Q.  We  have  stipulated  that  separate  federal  re- 
turns and  state  returns  were  filed  for  years  1946  and 
1947  and  joint  returns  for  the  years  1948,  1949  and 
1950,  and  on  all  separate  returns,  federal  and  state, 
income  from  whatever  source  was  divided  evenly 
between  the  separate  returns 

Mr.  Resnik  (interrupting) :  It  has  been  stipu- 
lated, your  Honor,  it  is  the  fact,  we  can't  introduce 
any  evidence  on  it.  It  would  be  inconsistent. 

Mr.  Calhoim:  It  is  not  inconsistent.  He  is  going 
to  say  yes.  I  just  want  to  identify  it  and 

Q.  (By  Mr.  Calhoun) :  We  have  stipulated,  on 
all  separate  returns,  federal  and  state,  income  from 
whatever  source  was  divided  evenly  between  the 
separate  returns. 

Mr.  Calhoun:  I  am  going  to  withdraw  my  ques- 
tion and  just  say  it  was  stipulated  to  that  effect. 

Q.  (By  Mr.  Calhoun)  :  It  was  also  stipulated 
that  this  was  true  of  dividends  registered  in  dece- 
dent's name  and  his  wife's,  or  both  names  jointly. 
It  was  also  true  of  capital  gain  or  loss  on  the  sale 
of  such  securities.  On  the  1947  federal  return,  the 
capital  gains  on  the  sale  of  securities  were  described 
as  community.  On  the  1947  state  return,  the  total 
income  reported  was  described  as  community.  We 
have  stipulated  to  that  as  a  [15]  fact  and  it  is  the 
fact,  Mr.  Goebel.  Now,  I  would  like  to  know  from 
what  source  you  derived  your  information  as  to  the 
preparation  of  those  returns. 
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(Testimony  of  Lawrence  H.  Goebel.) 

A.  Well,  as  to  the  partnership  returns  and  the 
corporate  returns,  they  were  taken  from  the  books 
of  account.  As  to  the  personal  returns  of  Les  Vogel 
and  his  wife,  Elizabeth  Vogel,  and  Les  Vogel,  Jr., 
they  were  mostly  taken  from  information  submitted 
by  the  bookkeeper. 

Q.     By  the  bookkeeper,  you  mean  ? 

A.     The  office  manager. 

Q.     For  the  company? 

A.     For  the  Les  Vogel  Chevrolet  Company. 

Q.  Did  you  personally  ever  discuss  the  nature  of 
the  returns,  as  to  the  nature  of  the  property, 
whether  it  was  community  property,  either  Avith 
Mr.  Vogel  or  Mrs.  Vogel  or  their  attorneys  ? 

A.  To  the  best  of  my  recollection,  there  was  no 
specific  discussion  that  I  recall.  I  more  or  less  as- 
sumed that  the  income  from  these  various  sources 
was  community  income,  split  accordingly. 

Q.  From  a  tax  standpoint,  if  it  had  been  stated 
separately,  from  an  income  tax  standpoint,  would 
there  have  been  a  substantial  difference  in  the  in- 
come ? 

Mr.  Resnik:  I  object  to  that  question,  your 
Honor,  without  having  the  returns  before  us  and 
the  nature  of  each  [16]  item  before  us. 

The  Court:  I  think  your  question  is  objection- 
able. You  can  lead  up  to  that  question  all  right. 

Mr.  Calhoun:  I  am  unable  to  find  the  returns, 
your  Honor.  Mr.  Jacobs,  the  other  attorney  in  this 
case,  is  not  available,  he  is  in  Washington,  he  is  the 
attorney  of  record,  and  Mr.  Goebel  informed  us  that 
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(Testimony  of  Lawrence  H.  Goebel.) 
Mr.  Jacobs  had  the  returns  and  I  called  Mr.  Jacobs 
before  he  left  and  he  said  he  didn't  have  them,  and 
he  is  not  here  now,  and  I  have  no  way  of  getting 
them,  and  I  would  like  to  make  a  further  search. 
I  am  just  interested  in  any  one  at  random  after 
'46,  to  go  into  the  question  of  dividends,  and  how  it 
was  handled. 

I  have  no  further  questions  of  Mr.  Goebel. 

Cross  Examination 

Q.  (By  Mr.  Resnik) :  I  believe  you  stated,  Mr. 
Goebel,  that  you  first  undertook  accounting  work 
for  Mr.  Vogel  and  his  family  some  time  in  1939  ? 

A.  I  believe  that's  the  earliest  date.  I  am  not 
sure.  It's  been  so  long  ago.  But  that  is  my  recollec- 
tion, the  best  recollection  I  have. 

Q.     What  was  the  nature  of  the  undertaking? 

A.     How  do  you  mean  that  ^ 

Q.  Did  they  employ  you  as  accountant,  as  their 
personal  accountant,  corporation  accountant,  ac- 
coimtant  for  all  purposes?  [17] 

A.  On  their  personal  returns,  and  also  on  the 
corporation  and  the  partnership,  when  it  was  in 
existence. 

Q.  Did  you  at  that  time  discuss  with  Mr.  Vogel 
the  nature  of  his  business,  the  nature  of  his  assets? 

A.  You  mean  as  to  community  or  separate  prop- 
erty and  so  forth  ? 

Q.  Generally,  as  to  what  he  owned  and  what  the 
problem  would  be,  that  you  were  confronted  with. 

A.     I    don't    remember    any    specific    discussion. 
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(Testimony  of  Lawrence  H.  Goebel.) 
Undoubtedly  he  discussed  various  features  of  the 
business,  but  I  don't  remember  any  specific  discus- 
sion along  that  line,  as  to  community  or  separate. 

Q.  I  didn't  ask  you  that.  When  you  prepared  the 
first  return  for  Mr.  Vogel  and  Mrs.  Vogel,  did  you 
discuss  with  them  what  you  did  on  the  return  ? 

A.  I  obtained  most  of  the  information  for  the 
personal  returns  from  their  office  manager. 

Q.     Who  was  the  office  manager*? 

A.     Jimmy  Doyle. 

Q.  Was  Jimmy  Doyle  with  them  at  the  time  you 
came? 

A.  I  don't  recollect  when  he  went  with  the  busi- 
ness. It  may  have  been  some  other  office  manager  at 
the  start.  I  don't  recall. 

Q.  With  whom  did  you  discuss  the  matters  of 
preparation  of  the  first  returns?  [18] 

A.     Well,  with  the  office  manager  and 

Q.     Who  was  the  office  manager? 

A.  I  don't  recall  when  Jimmy  Doyle  went  with 
them.  This  has  all  been  so  long  ago  that  I  just  don't 
recollect. 

Q.  Do  you  generally  follow  the  practice  of  pre- 
paring returns  for  individuals  without  discussing 
the  returns  with  them? 

A.  Oh,  no.  I  discuss  the  returns  with  —  mostly 
with  Mr.  Vogel  I  discussed  them. 

Q.  You  discussed  the  returns  prepared  for  Mr. 
and  Mrs.  Vogel  with  them? 

A.     Mostly  with  Mr.  Vogel,  and  the  office  return. 
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Q.  And  tie  discussed  the  returns,  and  they  were 
filed?  A.    Yes. 

Q.     Did  he  review  them  with  you  ? 

A.     Usually. 

Mr.  Resnik :    Will  you  mark  this,  please  ? 

The  Clerk:  1942  return  of  Mrs.  Les  Vogel,  Re- 
spondent's Exhibit  A  for  identification. 

Exhibit  B  is  the  1942  return  of  Les  Vogel,  for 
identification. 

(Respondent's  Exhibits  Nos.  A  and  B,  respec- 
tively, were  marked  for  identification.) 

Q.  (By  Mr.  Resnik)  :  I  show  you,  Mr.  Vogel, 
Respondent's  Exhibits  A  and  B  for  identification, 
being  pencilled  copies  of  1942  individual  [19]  tax 
returns,  federal  tax  return  Forms  1040,  one  in  the 
name  of  Mrs.  Les  Yogel  and  one  in  the  name  of 
Les  Vogel,  and  I  ask  you  whether  they  come  from 
your  files.  A.    Yes,  they  do. 

Q.  Are  those  retained  copies,  retained  pencilled 
copies,  of  the  federal  tax  returns  filed  by  Mr.  and 
Mrs.  Vogel  for  the  year  1942  ? 

A.     They  appear  to  be. 

Mr.  Resnik:  I  o:ffer  at  this  time  as  Respondent's 
Exhibit  A  the  retained  copy  of  the  1942  individual 
income  tax  return.  Form  1040,  of  Mrs.  Les  Vogel. 

The  Court :    Retained  by  the  Petitioner? 

Mr.  Resnik:    Yes. 

The  Court :    Taken  from  his  files  ? 

Mr.  Resnik :    Yes. 

Mr.  Calhoun:    I  would  like  to  join  in  the  offer. 

Mr.  Resnik:    Then  we  offer  as  Exhibit  A  the  re- 
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tained  copy  of  the  federal  return  of  Mrs.  Vogel  and 
as  Exhibit  B  the  retained  copy  of  the  federal  return 
of  Les  Vogel. 

The  Coui-t:    They  will  be  received.  Do  you  have 
any  objection  to  making  them  a  joint  exhibit? 
Mr.  Resnik:    No,  I  have  no  objection. 

The  Court:  They  will  be  marked  Exhibits  A-1 
and  B-2. 

(Respondent's  Exhibits  Nos.  A  and  B,  hereto- 
fore marked  for  identification  as  Respondent's 
[20]  Exhibits  Nos.  A  and  B,  respectively,  for 
identification,  were  received  in  evidence  as  Re- 
spondent-Petitioner's Joint  Exhibits  Nos.  A-1 
and  B-2.) 

Mr.  Resnik :  May  we  request  at  this  time  permis- 
sion from  the  Court  to  withdraw  certain  exhibits  at 
the  conclusion  of  the  hearing  for  purposes  of  brief- 
ing? 

The  Court :    For  purposes  of  briefing  ? 
Mr.  Resnik:    Yes.  We  do  not  have  other  copies, 
those  being  filed. 

The  Court:  You  could  make  copies,  could  you 
not? 

Mr.  Resnik:  We  could  if  we  could  borrow  them 
for  the  purpose  of  making  copies. 

Mr.  Calhomi:  I  have  no  objection,  if  it  is  all 
right  with  the  Court. 

The  Court:  You  may  Avithdraw  exhibits  for  the 
purpose  of  making  photostatic  copies,  for  l^riefing 
pumoses. 
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Mr.  Eesnik:  I  ask  the  Clerk  to  mark  these  two 
exhibits  for  identification. 

The  Clerk:  Respondent's  Exhibit  C  for  identifi- 
cation, California  Individual  Income  Tax  Return 
for  the  year  1950  of  Elizabeth  Vogel. 

Respondent's  Exhibit  D  for  identification,  Cali- 
fornia Individual  Income  Tax  Return  for  the  year 
1950  for  Les  Vogel. 

(Respondent's  Exhibits  C  and  D,  respectively, 
were  marked  for  identification.)  [21] 

Q.  (By  Mr.  Resnik)  :  I  hand  you,  Mr.  Vogel, 
two  exhibits  for  identification,  Respondent's  C  and 
D,  being  pencilled  copies  of  California  individual 
income  tax  returns  of  Elizabeth  B.  and  Les  Vogel 
for  the  year  1950,  and  ask  you  whether  you  can 
identify  those  documents  as  coming  from  your  file. 

A.     Yes,  those  are 

Q.  And  on  those  returns  you  sought  allocation 
on  a  community  property  basis,  as  you  have  done 
historically  before  ? 

A.  Well,  I  presume  so.  I  believe  on  these  there 
is  some  difference  as  to  the  allocation  of  dividends. 
It's  apparent  from  the  returns  here  that  it  isn't  on 
an  equal  basis,  excepting  the  salary — let's  see. 

Q.  Couldn't  the  fact  of  the  allocation  of  divi- 
dends be  accounted  for  by  the  date  of  death  of  the 
decedent  as  of  8/17/1950? 

A.  Well,  we  apparently  haven't  the  detail  here 
of  what  they  were,  so  I  couldn't  know  from  looking 
at  this.  I  would  have  to  see  the  detail. 

Q.     (By   Mr.   Resnik) :     Did  you  assist   in   the 
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preparation  of  the  federal  and  state  tax  return  of 
the  decedent  Les  Vogel?  A.     No,  I  didn't. 

Mr.  Resnik :    I  have  no  further  questions. 

Redirect  Examination  [22] 

Q.  (By  Mr.  Calhoim) :  Mr.  Goebel,  do  you  re- 
call that  for  the  year  1950  certain  stocks,  for  in- 
stance Pacific  Turf  Club  stock,  some  of  it  stood  in 
his  name,  Mr.  Vogel's  name,  and  some  of  it  stood  in 
Mrs.  Vogel's  name?  Do  you  recall  that? 

Mr.  Resnik:  I  object  to  the  question  as  leading 
and  suggestive,  your  Honor,  on  its  face. 

Mr.  Calhoun:  Does  this  return  show  an  itemiza- 
tion of  anything  at  all  ? 

Mr.  Resnik:    Which  return? 

Mr.  Calhoun :  The  return  that  you  had,  the  1950 
return. 

Mr.  Resnik:    Here  (indicating). 

Q.  (By  Mr.  Calhoun)  :  Of  the  stocks  owned  by 
Mr.  Vogel  or  Mrs.  Vogel,  or  both  of  them,  anyway, 
do  you  recall  how  the  stocks  stood  in  1950,  in  what 
names,  any  of  them? 

A.  Well,  I  am  sure  that  there  is  a  detail  support- 
ing these  figures  here,  where  I  could  show  that  cer- 
tain dividends  were  shown  separately  as  to  Mr.  and 
Mrs.  Vogel  and  I  know  that  that  detail,  I  believe  I 
could  get  the  detail  supporting  that,  showing  segre- 
gation. 

Q.     You  say,  you  can  get  that  ? 

A.  Well,  yes,  I  believe  so.  I  believe  that  infor- 
mation is  available.  [23] 
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Q.  Do  you  think  you  could  have  it  here  this  aft- 
ernoon? A.     I  believe  so. 

Mr.  Calhoun :  May  we  have  this  marked  for  iden- 
tification ? 

The  Court:  Petitioner's  Exhibit  3  for  identifica- 
tion. 

(Petitioner's  Exhibit  3  was  marked  for  iden- 
tification.) 

Q.  (By  Mr.  Calhoim)  :  I  hand  you  an  account- 
ing sheet,  it  purports  to  be,  it  says  "Les  Vogel  and 
Elizabeth  Vogel"  at  the  top,  which  has  been  marked 
Petitioner's  Exhibit  3  for  identification  purposes. 
Have  you  ever  seen  this  before? 

A,     Yes.  I  prepared  it. 

Q.     What  is  it? 

A.  Well,  it  shows  the  segregation  of  their  per- 
sonal incomes  for  the  year  1950  and  it  shows  a  seg- 
regation of  the  di^ddends  for  the  purposes  of  pre- 
paring this  state  return. 

Q.     You  say  "state  return"? 

A.  Yes,  California  individual  income  tax  re- 
turns. 

Q.  Is  that  the  breakdown  that  you  were  talking 
about? 

A.  Yes,  it  is.  That  shows  the  83  hundred  as 
being 

Q.     Can  you  explain  the  segregation  to  the  Court? 

A.  Well,  I  discussed  with  the  attorneys  the  allo- 
cation of  these  various  dividends  and  this  was  the 
basis  that  they  advised  me  it  should  be  divided.  [24] 
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Mr.  Calhoun:  I  would  like  to  have  this  marked 
as  the  exhibit  next  in  order  for  identification. 

The  Clerk:  Petitioner's  Exhibit  4  for  identifi- 
cation. 

(Petitioner's  Exhibit  No.  4  was  marked  for 
identification.) 

Q.  (By  Mr.  Calhoun)  :  I  hand  you  what  has 
been  marked  Petitioner's  Exhibit  4  for  identifica- 
tion. Have  you  seen  that  before  ?  A.     Yes. 

Q.     What  is  it? 

A.  These  are  worksheets  supporting  the  prepara- 
tion of  the  1950  income  tax  returns  and  it  gives  the 
detail  of  dividends  that  were  those  of  Les  Vogel  and 
it  gives  the  detail  of  dividends  assigned  to  Elizabeth 
Vogel,  in  the  amount  of  $16,600 

Q.     Is  that ? 

A.     (Continuing) :    Les  Vogel,  Jr. 

Q.     And  this,  a  continuation  of  the  same  ? 

A.    Yes. 

The  Court :    Speak  louder  so  I  can  hear  you. 

A.  (Continuing)  :  Those  were  dividends  received 
after  a  certain  date,  that  were  included  in  the  fidu- 
ciary return  of  Les  Vogel,  deceased. 

Q.     (By  Mr.  Calhoun)  :    (Indicating.) 

A.  Well,  these  are  various  details  of  dividends  of 
[25]  Dorothea  Vogel  and  just  supporting  data. 

This  $16,600  was  divided  into  two  amoimts,  $8,300 
going  on  the  return  of  Les  Vogel,  Sr.,  and  $8,300 
plus  this  figure  of  $17,276.60,  the  figure  that  went  on 
the  return  of  Elizabeth  Vogel,  in  the  amount  of 
$25,576.60. 
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Q.  In  the  1950  State  of  California  tax  return  did 
you  not  segregate  the  di\ddends  of  Mrs.  Vogel  and 
those  in  the  name  of  Les  Vogel  ?  A.     Yes. 

Mr.  Eesnik:  I  object,  your  Honor.  That  calls  for 
a  conclusion  of  what  was  done,  a  fact  for  the  Court 
to  determine. 

The  Court :  Does  the  answer  to  this  appear  in  the 
document  that  he  has  ? 

Mr.  Calhoun :  It  shows  they  are  separately  stated, 
Your  Honor.  In  other  words,  the  detail  shows 
the 

The  Court:    You  may  answer. 

What  was  the  question  ? 

(Last  question  and  answer  read.) 

A.    Yes,  I  did. 

Recross  Examination 

Q.  (By  Mr.  Resnik)  :  On  what  basis  did  you 
split  the  dividends  that  were  computed  for  Les 
Vogel  of  $16,600  and  allocate  $8,300  to  his  return 
and  then  allocate  the  other  $8,300  to  Mrs.  Vogel's 
[26]  return? 

A.  Well,  it  was  on  the  basis  that,  apparently  that 
those  standing  in  his  name  were  community. 

Q.     What  about  the  stock  standing  in  her  name  ? 

A.  Well,  it  was  presumed  to  be  her  separate 
property. 

Q.     By  whom  was  it  presimied  ? 

A.  I  discussed  this  with  the  attorneys  at  the 
time,  this  particular  attorney. 

Q.    Who  were  the  attorneys  ? 
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A.  Well,  there  was  Mr.  Skinner,  the  company 
attorney,  and  Mr.  Partridge  and  Mr.  O'Connell — 
I  believe  that  is  the  name,  O'Connell. 

Q.  Didn't  you  historically  divide  the  dividends 
between  the  respective  parties  for  prior  years  ? 

A.  In  past  returns,  it  is  apparently  obvious  that 
that  was  done. 

Q.  This  was  the  first  time  that  this  system  was 
adopted? 

A.     To  the  best  of  my  recollection 

Q.     In  1950? 

A.  To  the  best  of  my  recollection,  I  believe  it 
was,  excepting  on  the  dividends  from  the  Les  Vogel 
Chevrolet  Company.  They  were  always  divided 
equally  between  the  two,  because  they  were  from  the 
separate  stocks  of  each. 

Q.  Then,  on  the  1950  return,  didn't  you  have 
$15,000  of  dividends  from  Les  Vogel  Chevrolet 
ascribable  to  Mr.  Yogel?  [27] 

A.     Let's  see.    On  the  '50  return? 

Q.    Yes. 

A.  Apparently  so,  but  those  were  paid,  I  believe 
they  were  paid  prior  to  his  death. 

Q.  But  didn't  you  divide — did  you  divide  that 
amount  of  15  thousand,  one-half  to  Les  Vogel  and 
one-half  to  Mrs.  Vogel? 

A.  That  appears  to  be  the  case — of  15  thou- 
sand  

Q.  Isn't  that  inconsistent  with  what  you  just 
previously  said,  that  you  split  the  dividends? 

Mr.  Calhoun:     I  object. 
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The  Court:     Objection  sustained. 

Q.  (By  Mr.  Resnik)  :  Didn't  you  in  prior  years 
ascribe  the  dividends  from  Les  Vogel  Chevrolet 
stock  one-half  to  each? 

A.  Well,  they  each  omied  equal  shares  and  the 
dividends  from  those  shares  were  reported  in  their 
—were  separate  returns,  were  made  and  reported 
in  their  separate  returns. 

Q.  Weren't  separate  returns  made  for  1950,  Ex- 
hibits C  and  D  for  identification? 

A.     For  1950,  yes,  they  were. 

Q.  Didn't  you  in  those  returns  make  an  alloca- 
tion of  one-fourth  and  three-fourths,  for  the  first 
time  f 

A.  Well,  the  detail  shows  right  here  how  it  was 
divided. 

Q.  I  am  asking  you  what  you  did.  Will  you 
please  answer  [28]  the  question? 

A.  I  don't  recall  any  one-fourth  or  three-fourths. 
I  included  the  dividends,  the  15  thousand,  it  shows 
right  here  on  the  worksheet,  which  apparently  were 
paid  prior  to  his  death  to  Les  Vogel,  and  the  15 
thousand  on  the  stock  in  the  name  of  Elizabeth 
Vogel  were  shown  as  going  to  her,  on  the  schedule 
here. 

Q.     On  the  1950  return  of  Les  Vogel 

A.     Here  is  his  return  here   (indicating). 
Q.     Yes.  A.     Les  Vogel,  deceased. 

Q.     Exhibit  D  for  identification,  you  show  divi- 
dends of  only  $8,300.  A.     Yes. 
Q.     Whereas  you   have   just   testified   that   Mr. 
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Yogel  prior  to  his  death  received  at  least  $15,000 

of  dividends  from  the  Vogel  Chevrolet  Company. 

A.     That  is  correct. 

Q.  How  do  you  reconcile  the  reporting  of  $8,- 
300  of  dividends  for  Les  Yogel  on  his  return,  Ex- 
hibit D,  when  you  have  just  testified  that  he  re- 
ceived not  less  than  $15,000  from  one  source  alone? 

A.  The  15  thousand  was  from  the  Les  Vogel 
Chevrolet  Company.  There  were  other  small  di^d- 
dends  bringing  the  total  up  to  $16,600,  $8,300  of 
which  went  on  the  return  of  Les  Vogel  and  $8,300 
was  put  on  the  return  of  Elizabeth  Vogel.  [29] 

Q.  Didn't  you  say  that  in  prior  years  the  divi- 
dends that  came  to  Les  Vogel  because  of  the  shares 
of  stock  that  stood  in  his  name  were  reported  by 
him,  that  the  dividends  on  the  Les  Vogel  Chevrolet 
stock,  owned  by  Mr.  Vogel  and  Mrs.  Vogel  were 
split  down  the  middle  ?  Isn't  that  what  you  testified 
to? 

A.  Well,  they  each  got  di^ddends  equivalent  to 
the  shares  of  stock  OAvned,  whichever  way  you  want 
to  put  it. 

Q.     How  was  that  reported? 

A.  Half  was  put  in  his  return  from  his  share 
and  half  was  ]out  in  her  return. 

Q.     But  in  1950  you  didn't  do  that,  did  you? 

A.     No,  we  didn't. 

Q.  Do  you  have  any  explanation  of  what  hap- 
pened, to  make  a  change? 

A.  Well,  that  was  done,  as  I  said  before,  on  the 
advice  of  the  attorneys. 
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Q.  Did  yon  discuss  with  the  attorneys  the  han- 
dling of  the  tax  matters  for  prior  years? 

A.  No.  I  don't  remember  specifically  discussing 
tax  matters  with  the  attorneys  in  prior  years.  Prob- 
ably it  was  brought  about  by  the  death  of  Les 
Vogel. 

Q.  Did  you  discuss  with  Mrs.  Yogel  the  filing 
of  the  1950  return? 

A.  I  don't  recall.  I  don't  think  there  was — I 
really   [30]   don't  recall. 

Q.  Did  you  discuss  with  her  the  filing  of  any 
of  her  returns  for  prior  years'? 

A.  Probably  very  briefly.  I  don't  recall.  Most 
of  my  discussion  was  with  Les  Vogel,  Sr.,  and  the 
office  manager  employed  at  the  particular  time  with 
the  Les  Vogel  Chevrolet  Company. 

Mr.  Resnik:  I  have  no  further  questions  at  this 
time,  your  Honor. 

Further  Redirect  Examination 

Q.  (By  Mr.  Calhoun) :  Mr.  Resnik  questioned 
you  with  regard  to  splitting  some  of  the  income. 
Isn't  it  true  that  from  the  period  1943  through  the 
partnership,  which  was  terminated  October  31,  1946, 
that  you  prepared  partnership  returns'? 

A.    Yes. 

Q.     For  that  partnership? 

A.  Yes,  I  prepared  them  from  the  partnership 
books. 

Q.  And  the  individual  income  tax  returns  you 
prepared  took  the  income  that  should  be  allocated 
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to  each  one  of  the  individuals  from  the  partnership 

returns,  is  that  not  true? 

Mr.  Resnik:  The  best  evidence  would  be  the 
returns  themselves  or,  secondly,  the  books  and  rec- 
ords of  the  partnership.     I  object. 

The  Court:    You  may  answer.  [31] 

A.  The  partnership  returns,  as  I  recall,  showed 
the  distributed  shares,  one-third  to  Les  Vogel,  one- 
third  to  Elizabeth  Vogel  and  one-third  to  Les  Vogel, 
Jr.,  and  those  amoimts,  as  I  recall,  were  carried 
into  the  individual  returns  on  that  basis. 

Q.  (By  Mr.  Calhoim) :  And  those  amoimts 
would  necessarily  be  even,  would  they  not,  with  the 
one-third  interest? 

Mr.  Resnik:  I  object.  I  submit  again,  the  best 
evidence  would  be  the  books  and  records  of  the  or- 
ganization. 

The  Court:  I  sustain  the  objection  to  that  ques- 
tion. 

Mr.  Calhoun:    I  have  no  further  questions. 

The  Court:    You  are  excused. 

(Witness  excused.) 

Mr.  Calhoun:  I  would  like  to  offer  in  evidence 
the  exhibits  marked  for  identification  as  Nos.  3  and 
4. 

The  Court :  They  may  be  received  in  evidence  as 
Exhibits  3  and  4. 

(Petitioner's  Exhibits  Nos.  3  and  4  were  re- 
ceived in  evidence.) 
Mr.  Calhoun :    I  believe  these  were  together. 
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The  Clerk:     They  were  both  together,  yes. 

Mr.  Calhoun :    I  would  like  to  offer  these  returns. 

The  Court:    What  are  they? 

Mr.  Calhoun:  These  are  the  California  indi- 
vidual income  tax  returns  for  the  year  1950.  They 
have  been  marked  [32]  Respondent's  Exhibits  C 
and  D  for  identification.  I  would  like  to  offer 
them  in  e^ddence. 

The  Court:     They  will  be  received. 

The  Clerk:  Shall  I  make  that  a  Petitioner's 
exhibit,  your  Honor? 

The  Court:  Do  you  want  to  make  this  a  joint 
exhibit,  Mr.  Resnik? 

Mr.  Resnik:  Yes,  they  can  be  joint  exhibits,  your 
Honor,  the  returns. 

The  Clerk:    That  will  be  C-5  and  D-6. 

(Respondent's  Exhibits  Nos.  C  and  D,  previ- 
ously marked  for  identification,  were  received 
in  evidence  as  Respondent-Petitioner's  Exhibits 
C-5  and  D-6.) 

Mr.  Calhoun :  I  would  like  to  call  Mr.  Les  Vogel, 
Jr. 

J.  LESLIE  VOGEL,  JR. 
was  called  as  a  witness  on  behalf  of  the  Petitioner 
and,  having  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 

The  Clerk:    State  your  name  for  the  record. 

The  Witness :    J.  Leslie  Vogel,  Jr. 

Direct  Examination 
Q.     (By  Mr.  Calhoim)  :     Mr.  Vogel,  you  recall 
your  father's  Chevrolet  business,  I  assume,  as  long 
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as  you  can  remember?  A.    Yes,  sir.  [33] 

Q.  Do  you  recall  when  you  first  went  into  the 
business?  A.     1938. 

Q.     When  you  first  went  into  the  business? 

A.    Yes. 

Q.     What  did  you  do  at  that  time? 

A.  I  attended  first  a  school  for  dealers'  sons 
conducted  by  Chevrolet  Motor  Company  and  upon 
my  return  I  joined  the  sales  force. 

Q.  When  did  you  first  acquire  an  interest  in 
the  business  and  how  was  that  acquired? 

A.  Well,  I  started  buying  into  the  business  when 
it  became  a  partnership  in  1943. 

Q.     What  did  you  do  then? 

A.  Well,  I  was  in  the  Army  then,  but  in  dis- 
cussions with  my  father  it  was  decided  that  he 
would,  and  my  mother  would,  sell  me  a  part  of 
their  interest,  so  that  I  would  become  a  third-o^vner 
of  the  business. 

Q.  And  do  you  recall  when  a  partnership  was 
set  up? 

A.  Well,  when  the  partnership  was  set  up  I  was 
in  the  Army,  in  Italy. 

Q.  And  there  was  a  limited  partnership  agree- 
ment, was  there  not?  A.     Yes,  sir. 

Q.     Effective  as  of  January  1,  1943? 

Mr.  Resnik:  I  object.  The  questions  are  leading, 
[34]  your  Honor. 

Mr.  Calhoun :    We  have  stipulated  to  it. 

Mr.  Resnik:  Well,  if  the  matters  are  stipulated, 
I  object  to  their  being  repeated. 
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Mr.  Calhoun:  I  just  want  to  refresh  his  mem- 
ory. 

The  Court:     Proceed. 

A.     To  the  best  of  my  recollection,  it  was  '43. 

Q.  (By  Mr.  Calhoun)  :  What  was  your  interest 
in  the  business? 

A.  Well,  I  was  privileged  to  be  able  to  buy  the 
third  interest  in  the  business  out  of  earnings. 

Q.  How  did  you  buy  that,  what  did  you  do,  to 
evidence  that  you  owed  the  money  for  a  third  in- 
terest in  the  business? 

A.     I  signed  a  note  for  it. 

Q.     You  signed  a  note  for  it?  A.    Yes. 

Q.     To  whom? 

A.     One  to  my  father  and  one  to  my  mother. 

Q.     Did  you  have  separate  notes? 

A.     I  can't  answer  that. 

'Q.  When  you  came  back  from  the  service — ^well, 
do  you  recall  when  you  came  back? 

A.     July  27,  1945. 

Q.  And  you  then  became  active  in  the  business, 
is  that  true?  [35]  A.    Immediately. 

Q.  What  did  you  do,  in  your  active  participation 
in  the  business? 

A.  Well,  I  became  a — I  was  a  paid-up  third 
owner  of  the  business  without  having  had  to  con- 
tribute any  service,  because  it  happened  during 
the  war  that  tlie  obligation  had  been  satisfied.  I 
came  back,  we  didn't  have  new  automobiles  until 
NoA^ember  of  '45  and  they  weren't  being  sold  until 
approximately  May  of  1946,  so  I  was  able  to  work 
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in  different  departments  of  the  business,  in  selling 
used  cars  and  just  general  management  of  the  busi- 
ness, learning  the  management  aspect  before 

Q.     You  actively  participated  in  the  business  it- 
self? A.    Yes. 

Q.     Ajid  you  became  a  general  partner,  did  you 
not?  A.     In  1945. 

Q.     Then,  do  you  remember  when  the  partner- 
ship was  dissolved? 

A.     I  don't  recall  the  date. 

Q.     Do  you  remember  when  the  new  corporation 
was  formed,  what  year?  A.     1946. 

Q.     And  when  the  new  corporation  was  formed 
what  was  your  stock  ownership? 

A.     One-third. 

Q.     And  what  was  your  father's  stock  ownership  ? 

A.     One-third. 

Q.     What  was  your  mother's  stock  ownership? 

A.     One-third. 

Q.     And  was  this  stock  actually  issued  in  their 
names  ?  A.    Yes. 

Q.    Individually?  A.    Yes. 

Q.     Were  you  familiar  with  your  father's  and 
your  mother's  brokerage  business? 

A.     Somewhat. 

Q.     Do  you  recall  that  your  father  established 
a  brokerage  account  with  Dean  Witter  in  1946? 

Mr.  Resnik:    I  object;  the  question  is  leading. 

Mr.  Calhoun:    It  is  stipulated,  your  Honor. 

The  Court:    Very  well. 

Mr.  Calhoun:    I  am  just  referring  to  it. 
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The  Court:    Proceed. 

Q.  (By  Mr.  Calhoun) :  Do  you  recall  that  your 
mother  established  a  brokerage  account  at  Dean 
Witter's  in  1948?  A.     Is  that  a  fact? 

Q.  It's  been  stipulated.  Do  you  recall  it?  I 
am  asking  you 

A.  Well,  I  know  that  the  three  of  us  did  business 
with  Dean  Witter   Company.    [37] 

Q.     Did  you  have  you  own  account  there? 

A.     Yes,  sir. 

Mr.  Calhoun:  For  the  moment  I  am  going  to 
change  the  subject  and  discuss  the  family  allow- 
ance. I  am  just  wondering  whether  your  Honor 
would  rather  have  Mr.  Vogel,  Jr.,  cross-examined 
on  the  points  that  I  have  brought  out  or  rather  have 
me  present  it  all  on  the  family  allowance  now.  I 
don't  like  to  have  them  confused. 

The  Court:  Do  you  have  any  particular  prefer- 
ence? 

Mr.  Resnik:  I  have  no  particular  preference, 
your  Honor. 

The  Court:     Gro  ahead. 

Q.  (By  Mr.  Calhoun) :  Do  you  recall  the  date 
of  your  father's  death?  A.    August  16,  1950. 

Q.    Where  were  you  living  then? 


A 

Q 

A 

Q 

A 

Q 


With  my  mother  and  father  and  sister. 

Where  was  that? 

369  Marina  Boulevard. 

What  type  of  a  house  is  that? 

A  very  nice  home. 

What  kind  of  a  house? 
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A.     Three-story  detached  dwelling. 

Q.    Did  you  have  any  servants? 

A.    Yes,  sir.  [38] 

Q.     What  did  you  have? 

A.     We  had  a  housekeeper. 

Q.  Were  you  familiar  with  the  family  expenses 
to  run  the  home? 

A.  To  the  extent  that  neither  my  sister  nor  my- 
self ever  contributed  anything  to  it. 

Q.     In  other  words,  you  were  just  a 

A.     We  were  guests. 

Q.     A  sort  of  a  guest  at  your  own  home? 

A.    Yes. 

Q.  Did  your  mother  entertain  much,  do  you  re- 
call? A.     An  average  amoimt,  regularly. 

The  Court:    What  is  an  average  amoimt? 

The  Witness :  I  would  say  at  least  once  a  month, 
having  guests  in. 

Q.  (By  Mr.  Calhoim) :  The  home  was  paid  for, 
was  it  not  ?  A.     To  the  best  of  my  knowledge. 

Q.  Have  you  any  idea  what  the  taxes  were  on 
that  home?  A.     I  couldn't  answer  that. 

Q.  Are  you  familiar  at  all  with  the  grocery  bills 
or  anything  of  that  nature?  A.     No,  sir. 

Q.  What  section  of  town,  how  would  you  de- 
scribe the  section  of  town  where  that  home  was? 

A.     Above  average  income.  [39] 

Q.     Above-average  income? 

A.     Yes.     I  would  say  a  wealthy  neighborhood. 

Q.  And  you  have  lived  at  your  home  for  how 
long  at  that  place? 
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A.     We  went  there  in  1941. 

Q.  If  your  mother  received  a  family  allowance 
of  |1,500  a  month,  do  you  think  you  would  be  in  a 
l)osition  to  say  whether  or  not  that  was  a  reasonable 
sum  for  that  period  to  run  the  home  and  everything, 
feed  you  all,  pay  the  bills  and  her  own  living  ex- 
penses ? 

A.  Well,  that  was  determined  by,  as  having 
been  less  than  my  father's  salary. 

Q.     What  was  your  father's  salary  at  that  time? 

A.     As  I  recall,  it  was  $1,800  a  month. 

Q.     Of  course,  he  had  dividends  besides  thaf? 

A.  Well,  that  is  from  investments.  That  was 
his  salary. 

Q.     His  salary  was  about  $1,800  a  month*? 

A.    Yes. 

Q.  Did  most  of  his  salary  go  into  maintaining 
the  home,  if  you  know? 

Mr.  Resnik:    I  object,  your  Honor. 

Mr.  Calhoim:  I  asked  him  if  he  knew.  If  he 
knows,  he  may  answer  it,  may  he  not,  your  Honor? 

The  Court:     If  he  knows,  he  may  answer. 

Do  you  know? 

The  Witness:    What  was  the  question?  [40] 
(Last  question  read.) 

A.     I  would  say  yes. 

Mr.  Calhoim:    I  have  no  further  questions. 

Cross  Examination 

Q.  (By  Mr.  Resnik) :  What  is  your  age,  Mr. 
Vogel  ?  A.     Thirty-seven. 
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Q.     Was  your  sister  over  21  in  1950? 

A.     Yes. 

Q.  At  the  time,  hadn't  she  been  married  at  that 
time?  A.     She  has  never  married. 

Q:     She  was  over  21  at  that  time?  A.     Yes. 

Q.  And,  as  I  imderstand  it,  there  were  four  of 
you,  four  members  of  the  family  in  the  household, 
together  with  one  servant?  A.    Yes. 

Q.     Prior  to  your  father's  death?  A.     Yes. 

Q.  And  after  your  father's  death  you,  your  sis- 
ter and  your  mother  continued  to  occupy  the  house  ? 

A.     Together  with  a  servant. 

Q.  Together  with  a  servant.  And  you  made  no 
contribution  before  your  father's  death  to  the  mak- 
ings of  the  home?  A.     No,  sir.  [41] 

Q.     Aiid  you  made  none  after?  A.     No,  sir. 

Q.     Your  sister  made  none  before? 

A.     Or  after. 

Q.  You  stated  that  you  first  took  an  active  in- 
terest in  the  Vogel  Chevrolet  business  sometime  in 
1938?  A.     Yes,  sir. 

Q.     How  old  were  you  at  that  time? 

A.  I  was  born  in  1919.  I  would  have  been  19 
years  old  then. 

Q.     I  think  your  arithmetic  is  correct. 

As  I  gather  it,  your  father  was  the  dominant 
figure  in  the  business  at  all  times?  A.     Yes. 

Q.  Did  he  continue  to  be  active  in  the  business 
up  until  the  time  of  his  death?  A.     No,  sir. 

Q.     You  say,  he  did  not?  A.     No,  sir. 

Q.     When  did  his  activity  in  the  business  cease? 
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A.  He  was  in  a  sanitarium  from  just  prior  to 
November — or  it  would  be  just  prior  to  Tliankgiv- 
ing,  the  year  before  Ms  death.  He  had  been  home 
for  1  year.  I  would  have  to  say  he  was  home  from 
the  time  of  his  discharge  from  the  sanitarium.  I 
don't  know  just  exactly  how  long.  [42] 

Q.  Did  your  mother  take  any  active  interest  in 
the  business?  A.     No,  sir. 

Q.  When  you  bought  into  the  business,  actually 
during  the  period  that  the  note  or  notes  which  you 
gave  to  purchase  your  interest  in  the  business,  you 
were  away  in  the  Army,  were  you  not? 

A.    Yes,  sir. 

Q.  And  part  of  the  earnings  were  attributed  to 
you  and  then  were  used  to  discharge  the  note,  or 
the  obligation  you  had  to  your  parents? 

A.     That  is  right. 

Q.  With  whom  did  you  discuss  the  arrangement 
as  to  your  acquiring  an  interest  in  the  business  in 
1942? 

A.  We  have  always  been  a  very  closely  knit 
family  and  to  say  it  was  discussed  at  the  business 
or  at  home  would  be  hard  to  say. 

Q.     With  whom  did  you  discuss  it? 

A.     With  my  mother  and  father. 

Mr.  Resnik:  I  have  no  further  questions  at  this 
time. 

Redirect  Examination 

Q.  (By  Mr.  Calhoun)  :  Did  you  discuss  with 
yonr  mother  and  father  any  plan  for  the  business? 
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A.     What  did  you  say?    What  does  that ? 

Q.     For  the  disposition  of  the  business? 

A.     Disposition  of  the  business? 

Q.  Yes.  In  case  of  death  or  anything  like  that, 
did  you  ever  discuss  it? 

A.  Well,  it  was  always  hoped  that  it  would  be 
a  continuing  lousiness.  A  Chevrolet  franchise  was 
only  issued  for  one  year,  and  they  have  what  they 
term  "Paragraph  Third"  of  the  selling  agreement, 
wherein  my  father  was  the — they  will  only  do  busi- 
ness with  one  individual,  be  it  a  partnership  or  a 
corporation,  their  contract  is  only  with  one  person, 
and  it  wasn't  until  1939,  it  wasn't — I  can't  give  you 
the  date,  but  it  was  just  prior  to  my  father's  pass- 
ing that  I  was  named  on  the  contract,  I  think  it 
was  about  two  years  before  he  passed  away. 

Q.  Did  you  ever  discuss  with  your  father  why 
the  stock  would  be  issued  one-third  each  to  you 
and  your  mother  and  your  father? 

A.    Well,  Ije  told  me  that 

Mr.  Resnik:  I  object,  your  Honor.  The  answer 
is  obviously  hearsay  as  to  the  Government  in  this 
proceeding  if  they  are  seeking  to  introduce  it  to 
prove  the  truth  of  the  statements  made  by  the 
decedent  at  this  time. 

Mr.  Calhoun:  I  just  asked  him  if  he  had  ever 
discussed  it. 

Mr.  Resnik:    That  can  be  answered  yes  or  no. 

A.     We  did  discuss  it. 

Q.     (By  Mr.  Calhoim) :    What  did  you  discuss  ? 

A.     The 
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Q.     As  to  what  extent  did  you  discuss  it? 

A.  The  terms  of  his  will  were  designed  to  pro- 
vide for  my  sister,  he  ha^dng  figured  that  during 
his  lifetime  he  had  provided  for  me  and  my  mother. 

Mr.  Resnik:  I  move  that  the  answer  be  stricken 
as  being  hearsay. 

The  Court:     The  answer  may  stand. 

Is  there  anything  further? 

Mr.  Calhoun:  There  is  one  item  I  wanted  to 
bring  up  with  this  witness  which  I  just  thought  of 
now. 

Further  Direct  Examination 

Q.  (By  Mr.  Calhoun)  :  On  the  2nd  page  of  the 
90-day  letter 

Mr.  Calhoun :  Which,  I  assume,  is  already  in  the 
pleadings — is  that  not  right,  your  Honor,  or  need 
it  be  introduced  ?  A  copy  of  it,  I  think,  is  supposed 
to  be 

The  Court:     There  is  a  copy  attached. 

The  Clerk:  It  seems  to  be  a  photostatic  copy 
of  the  90-day  letter  and  the  statement  attached  to  it. 

Q.  (By  Mr.  Calhomi)  :  On  page  2  there  are  cer- 
tain stocks  listed  under  [45]  Schedule  F  (b).  Can 
you  identify  what  stocks  wxre  your  mother's  and 
which  stocks  on  page  5  of  the  90-day  letter  were 
your  father's? 

Mr.  Resnik:    I  object,  your  Honor. 

Q.     (By  Mr.  Calhoun)  :    If  jow  knoAV. 

Mr.  Resnik:  The  answer  calls  for  a  conclusion 
and  opinion  of  the  witness.    He  has  not  been  quali- 
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fied  in  that  regard.  Furthermore,  if  he  is  asked 
to  answer  as  to  the  names  in  which  the  stock  certifi- 
cates were  held,  the  best  evidence  of  that  would  be 
the  certificates  themselves  and  not  the  testimony  of 
a  party  whose  name  did  not  even  appear  on  the 
certificates. 

The  Court:  To  what  are  you  asking  him  to 
refer  ? 

Mr.  Calhoun :  I  am  referring  to  those  particular 
paragraphs  of  the  90-day  letter.  There  are  stocks 
listed  there  and  I  am  asking  him  if  he  knows  which 
ones  were  in  the  name  of  his  mother. 

The  Court:    He  may  answer. 

A.  I  have  sitting  with  my  mother  some  records 
of  my  father's  stock  transactions  and  I  know  that 
from  this  one,  under  Item  3  of  the  Olympic  Club 
privilege,  that  would  belong  to  my  father; 

That  items  1,  2  and  3  belonged  to  my  father; 

The  four  Pacific  Turf  Club  stocks  belonged  to  my 
[46]  mother,  and  there  were  four  shares  that  stood 
in  my  father's  name; 

My  father  did  not  own  any  PG&E  redeemable 
first  preferred,  or  any  Bank  of  America  or  any 
PG&E  common  or  any  stock  in  the  Leslie  Financ- 
ing Company; 

And  that  the  Anse  Vista  Apartment  House  prop- 
erty is  my  mother's. 

Q.  (By  Mr.  Calhoun)  :  Do  you  recall  how  that 
Anse  Vista  property  was  acquired? 

Mr.  Resnik:     If  you  know. 

Mr.  Calhoun:    I  am  asking  him  if  he  recalls. 
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A.  My  mother  purchased  it  from  a  contractor 
in  San  Francisco  by  the  name  of  Arthur  Hardy. 

Q.  (By  Mr.  Calhoim)  :  Do  you  Imow  what  funds 
were  used,  if  you  know,  to  purchase  this  property? 

A.     I  presume  they  were  her  own  funds. 

Mr.  Resnik:    I  move  that  that  be  stricken. 

The  Court:     It  may  be  stricken. 

Mrs.  J.  Leslie  Vogel,  Sr. :    Well,  it  is  my  money. 

The  Court:  Just  a  moment.  You  are  not  on  the 
witness  stand  and  you  will  remain  silent. 

Q.  (By  Mr.  Calhoun)  :  What  records  do  you 
have  in  regard  to  the  brokerage  [47]  transactions? 

A.  He  carried  all  of  those  transactions  from 
1949,  he  purchased 

Mr.  Resnik  (interrupting) :  You  were  asked 
what  records  he  had.  Will  you  please  answer  that 
question  ? 

The  Witness:  I  have  the  statements  from  the 
brokerage  companies. 

Q.  (By  Mr.  Calhoun)  :  Can  you  identify  any  of 
these  stocks  listed  on  the  90-day  letter  and  the  re- 
turn through  these  statements'? 

A.     Where  is  that? 

This  doesn't  give  the  amounts  of  shares,  but  Item 
1  is  Transamerica  Corporation. 

The  Court:     Item  1  of  what? 

The  Witness:    Page  5. 

Mr.  Calhoun:    Page  5,  Subparagraph  (g). 

The  Court:    Of  what? 

Mr.  Calhoun:     The  90-day  letter. 

A.     (Continuing)  Here  is  a  statement  dated  De- 
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cember  30,  1949,  from  Dean  Witter  &   Company, 
showing  that  he  had  two  hundred  shares  of  Grey- 
hound Corporation — 100  shares  of  Greyhound 

Mr.  Resnik :  If  your  Honor  please,  I  submit  that 
this  examination  is  improper.  The  witness  is  seek- 
ing to  refresh  his  recollection  on  matters  of  which 
he  has  no  present  [49]  knowledge  from  memoranda 
that  were  not  prepared  by  him,  on  matters  that 
were  not  in  his  custody. 

Mr.  Calhoun:  I  think  the  objection  is  probably 
well  taken,  your  Honor,  and  this  noon  I  would  like 
to  go  over  these  with  him,  and  recall  the  witness 
later  on,  to  go  over  that  phase  of  the  examination, 
to  go  over  these  matters.  I  think,  as  your  Honor 
knows,  when  this  case  first  came  up,  that  I  was 
called  into  the  case  last  week,  the  attorney  of  rec- 
ord is  now  in  Washington,  D.  C,  and  I  have  been 
working  night  and  day  to  get  all  the  facts  and  to 
assemble  them  in  the  proper  order  so  that  I  can 
present  it  the  best  I  can  to  your  Honor. 

The  Court :    You  may  do  that. 

Mr.  Calhoun:     Thank  you. 

That  is  all  I  have  right  now. 

Do  you  have  any  questions'? 

Mr.  Resnik:    Yes. 

Cross  Examination 

Q.  (By  Mr.  Resnik) :  Do  you  know  where  your 
father  obtained  the  funds  with  which  to  acquire 
any  of  the  stock  that  stood  in  his  name? 
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A.  From  his  interest  in  the  partnership  and  its 
ultimate  dissolution.  There  was  an  overage  that 
allowed  for  investments  and  that  is  when  he  started 
investing  the  most  in  the  market. 

Q.  Upon  the  dissolution  of  the  partnership, 
wasn't  there  [50]  actually  a  shortage  and  didn't  all 
of  you  have  to  put  in  more  money,  into  the  cor- 
poration that  was  started,  that  was  restarted  in 
1946? 

A.  Well,  the  amount  of  money  that  was  put  into 
the  corporation  was  $50,000  apiece.  I  do  not  recall 
the  amount  of  money  that  was  necessary  to  be  put 
in,  but  the  partnership  did  make  money  and  we  all 
had  money  from  the  partnership  earnings.  It  was 
never  a  problem  to  purchase  stocks  or  establish  the 
corporation.    It  was 

Q.  Did  you  draw  the  money  out  of  the  corpora- 
tion or  did  it  remain  as  a  liability  of  the  corporation 
to  you  ?  A.     At  what  time  ? 

Q.  At  the  time  of  its  formation  and  immediately 
thereafter. 

Mr.  Calhoun:     That  is  stipulated. 

A.     Well,  it  was  a  partnership. 

Mr.  Calhoun:  It  is  stipulated,  your  Honor,  as 
to  what  happened. 

Mr.  Resnik :  If  your  Honor  please,  the  apparent 
testimony  of  the  witness  is  contrary  to  the  stipula- 
tion. He  has  testified  that  there  was  money  avail- 
able at  the  time  of  the  dissolution  of  the  partner- 
ship, whereas  in  fact  it  appears  that  it  was  neces- 
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saiy   that   additional   resources    be    placed   in   the 

corporation  at  that  time. 

Mr.  Calhomi:  No,  it  isn't.  That  is  a  conclusion 
[51]  that  is  not  warranted  by  the  evidence,  the 
stipulation  or  anything  else. 

The  Court :  Where  do  you  find  that  in  the  stipu- 
lation ? 

Mr.  Resnik:  I  am  referring  now,  your  Honor, 
to  page  3  of  the  stipulation,  paragraphs  9,  10  and 
11. 

The  Court:  What  is  the  question  which  you  are 
objecting  to? 

Mr.  Calhoun:  I  am  saying  that  this  has  been 
stipulated  to,  that,  first,  when  the  partnership 
closed  December  31,  1942,  at  midnight,  the  accounts 
payable— where  it  says  "Accounts  Payable",  that  is 
actually  the  drawing  account  or  the  account  of  the 
partners  with  the  business,  and  it  says  "Partners' 
Capital",  under  that  $32,709.22  for  Les  Vogel,  and 
the  same,  with  two  cents'  difference,  for  the  other 
two.  And  then  they  formed  a  new  corporation  and 
they  wanted  to  make  the  capital  stock  $150,000,  so 
it  is  stipulated  below,  "In  order  to  provide  the 
$50,000  payment  by  such  partner  for  the  stock  is- 
sued, the  amoimts  necessary  to  bring  the  partner- 
ship capital  accounts  up  to  $50,000  were  taken  from 
the  accounts  payable  accoimt." 

The  Court:  "Such"  has  been  changed  to  "each" 
in  this  copy. 

Mr.  Resnik:    That  is  correct,  each. 

Mr.  Calhoun:     Yes;  it  hasn't  been  corrected  in 
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this  copy.  Let  me  get  my  yellow  copy.  "In  order 
to  provide  the  [52]  $50,000  payment  by  each  part- 
ner for  the  stock  issued,  the  amounts  necessary  to 
bring  the  partnershij)  capital  accounts  up  to  $50,- 
000  were  taken  from  the  accounts  payable  account." 

In  other  words,  the  company  owed  them  as  an 
account  payable  this  money  above  and  all  they  did 
was  to  take  the  capital  account  and  took  that  differ- 
ence, increased  the  capital  to  $50,000  each.  Noav, 
that  doesn't  mean  that  they  didn't  have  money  or 
did  have  money.  Counsel  is  making  an  inference 
there  that  isn't  warranted  by  the  evidence  or  any- 
thing else,  and  so  stating  it. 

Mr.  Resnik:  I  am  seeking  to  avoid  making  any 
inferences.  I  asked  the  question  of  the  witness  and 
Mr.  Calhoun  says  it  is  stipulated. 

The  Court:    What  was  the  question? 

Mr.  Resnik:  I  asked  the  witness  if  there  actu- 
ally wasn't  a  shortage  at  the  time  of  incorporation 
and  didn't  all  the  partners,  former  partners,  have 
to  put  more  money  into  the  corporation  that  was 
restarted  in  1946.  The  witness  stated  they  put  in 
$50,000  apiece.  I  asked  him  if  the  money  was 
drawn  out  of  the  corporation  or  if  it  remained  as 
a  liability  of  the  corporation  to  them,  at  the  time 
of  the  formation  and  immediately  thereafter. 

Mr.  Calhoun:  Well,  they  transferred  the  ac- 
counts payable,  which  was  actually  a  share  of  the 
])rofits  which  had  not  been  transferred  to  the  stated 
capital,  so  the  capital  [53]  account,  and  he  says  was 
it  necessary  to  do  it.    Well,  it  says  here,  "In  order 


Commissioner  of  Internal  Revenue  97 

(Testimony  of  J.  Leslie  Vogel,  Jr.) 
to  provide  the  $50,000  payment  by  each  partner  for 
the  stock  issued,  the  amounts  necessary  to  bring 
the  partnership  capital  accounts  up  to  $50,000  were 
taken  from  the  accoimts  payable  account."  So  it 
is  stipulated  to. 

The  Court:  I  think  the  stipulation  closes  the 
point. 

Q.  (By  Mr.  Resnik)  :  You  gave  some  testimony, 
Mr.  Vogel,  with  reference  to  the  Anse  Vista  Apart- 
ment property,  which,  I  believe  you  testified,  was 
in  the  name  of  your  mother.  A.    Yes,  sir. 

Q.  Do  you  know  where  she  obtained  the  funds 
to  acquire  that? 

A.  From  the  Les  Vogel  Chevrolet  Company,  the 
earnings  of  the  Les  Vogel  Chevrolet  Company. 

Q.  Do  you  recall  attending  a  meeting  in  the 
office  of  Mr,  Jacobs  years  ago  at  which  Mr.  Kubik 
was  present — Mr.  Kubik,  who  is  sitting  at  my  right  % 

A.     Yes,  sir. 

Q.  Do  you  recall  that  at  that  time  your  mother 
was  present?  A.     Yes. 

Q.  Do  you  recall  that  at  that  time  Mr.  Kubik 
asked  certain  questions  of  your  mother? 

A.     Yes.  [54] 

Q.  He  asked  her  with  reference  to  the  Anse 
Vista  Apartment  property,  did  he  not? 

A.    Yes. 

Q.  Didn't  she  reply  at  that  time,  "That  was  al- 
ways Daddy's,"  referring  to  your  late  father? 

A.     What  "was  always  Daddy's"? 

Q.     The  Anse  Vista  Apartment  property. 
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A.  I  wouldn't  answer  to  what  was  said  then. 
If  Mr.  Kubik 

Q.  Do  you  recall  such  a  statement  being  made 
by  her?  A.     If  it  was  made,  it  was  wrong. 

Q.     Do  you  recall  such  statement  being  made? 

A.     No,  I  don't. 

Q.  Do  you  recall  that  after  that  statement  was 
made  you  said  to  your  mother,  "Keep  quiet.  You're 
talking  too  much"?  A.     No,  sir. 

Q.  Do  you  know  the  time,  dates,  when  the  stock 
that  you  say  was  in  your  mother's  name  was  ac- 
quired? A.     The  dates  that ? 

Q.     Yes.  A.     I  can  find  it  out. 

Q.    Do  you  know?  A.     No. 

Q.  Do  you  know  who  placed  the  orders  for  those 
specific  shares  of  stock?  [55]  A.     She  did. 

Q.     How  do  you  know  she  placed  the  orders? 

A.  Because  she  was  in  the  office  when  Bob 
Fredericks  called  my  dad  and  told  him  that  there 
was  on  offering  of  the  first  preferred  PG&E  com- 
ing on  the  market. 

Q.  I  didn't  ask  you  about  first  preferred  PG&E. 
I  asked  you  about  all  the  stock. 

A.  I  am  making  a  specific  reference  to  a  stock 
that  I  know  of 

Mr.  Calhoun:  I  object  to  the  form  of  the  ques- 
tion. Generally,  all  the  stock,  that  covers  over  a 
long  period  of  time.  It's  like  saying  every  day 
you  ride  down  in  the  streetcar  or  something.  Maybe 
you  don't  some  days.    It  is  too  broad  to  suit  me. 

Mr.  Resnik:    That  was  precisely  the  form  of  my 
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objection,  if  your  Honor  please,  when  this  witness 
testified  that  he  knew  that  certain  stock  stood  in 
the  name  of  his  mother  or  belonged  to  his  mother, 
in  the  most  general  terms  possible.  I  am  pursuing 
that  same  line  of  inquiry,  since  your  Honor  over- 
ruled my  objection  at  that  time,  to  test  this  wit- 
ness' knowledge  of  those  facts. 

The  Court:     Proceed. 

Read  the  question. 

Mr.  Resnik:  It  may  be  more  convenient  if  I 
pursue  another  question  at  this  time,  although  he 
did  interrupt  the  [56]  witness. 

Q.  (By  Mr.  Resnik) :  Do  you  know  who  placed 
the  order  for  the  Pacific  Club  stock*? 

A.     Yes,  sir. 

Q.     Wlio  placed  that  order?  A.     I  did. 

Q.     How  many  shares  did  you  order  at  that  time  ? 

A.     Whatever  was  available. 

Q.     In  whose  names  did  you  purchase  that  stock? 

A.  My  name,  my  mother's  name  and  my  father's 
name. 

Q.     When  was  that  order  placed? 

A.     I  can't  give  you  the  date. 

Q.     With  whom  was  it  placed? 

A.  Various  brokers,  in  an  endeavor  to  acquire 
four  shares  each,  because  there  was  a  distinct  ad- 
vantage in  having  four  shares  of  the  stock. 

Q.  Do  you  know  who  placed  the  order  for  the 
Leslie  Financing  Company  stock? 

A.  We  formed  the  company,  my  mother,  sister 
and  I,  at  the  suggestion  of  my  father. 
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Q.     When  was  the  company  formed'? 

A.     '48  or  '49. 

Q.     What  ^Yas  the  nature  of  its  business? 

A.     To  finance  what  we  called  "prime  paper". 

Q.     Who  Avere  its  officers'? 

A,  I  was  the  president,  my  mother  was  named 
vice  president,  B.  G.  Skinner  as  secretary,  and 
James  Doyle  as  treasurer. 

Q.  AVhat  service  did  your  mother  render  to  the 
company?  A.     None.     She  financed  it  partly. 

Q.     What  was  the  initial  capital  of  the  company? 

A.     Thirty  thousand  dollars;  ten  thousand  each. 

Q.  Where  did  your  sister  obtain  her  fmids  to 
make  her  investment?  A.     I  do  not  know. 

Q.  Where  did  your  mother  obtain  her  funds 
to  make  her  investment,  if  you  know? 

A.     Previous  investments. 

Q.  But  you  don't  know  where  your  sister  got 
her  money?  A.     No,  sir. 

Q.     Did  she  have  previous  investments? 

A.    I  do  not  know. 

Q.  You  weren't  familiar  with  what  your  sister 
was  doing? 

A.  I  don't  know  whether  my  father  or  mother 
gave  her  any  money  during  his  lifetime. 

Q.  Who  placed  the  order  for  the  Pacific  Gas  & 
Electric  common  stock?  A.     I  do  not  know. 

Q.     AVhen  was  it  ordered? 

A.     I  don't  know\ 

Q.  Who  placed  the  order  for  the  Bank  of 
America  stock?  [58]  A.     I  don't  know. 
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Q.     When  was  it  ordered? 

A.     I  don't  know. 

Q.  Do  you  know  what  salary  your  father  drew 
from  the  corporation,  beginning  in  1946  until  his 
death  ? 

A.  Well,  I  looked  that  up  yesterday  and  in 
1948 — the  other  records  are  at  the  office,  but  the 
ready,  available  ones  were  January  1948,  he  was 
drawing  $1,500  a  month,  and  in  February  it  was 
raised  to  $1,800  a  month  until  he  passed  away. 

Q.  In  addition,  didn't  he  get  substantial  bonuses 
also?  A.     Yes,  sir. 

Q,  So  that  his  salary  in  each  of  the  years  was 
in  excess  of  $30,000,  salary  and  bonus  was  in  excess 
of  $30,000? 

A.  I  believe  he  received  50  per  cent  of  his  sal- 
ary as  bonus. 

Mr.  Resnik:  I  have  no  further  questions  at  this 
time. 

The  Court:  Do  you  have  any  further  questions, 
Mr.   Calhoun? 

Redirect  Examination 

Q.  (By  Mr.  Calhoun)  :  Has  your  mother  had 
much  business  experience,  do  you  know? 

A.     I  would  say  none. 

Q.  She  took  no  part  at  all  in  management  of  the 
Les  [59]  Vogel  Chevrolet?  A.     No,  sir. 

Q.  There  are  certain  bank  accoimts  stipulated 
to 

Mr.    Resnik     (interrupting) :     If    your    Honor 
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please,  I  believe  this  is  going  beyond  the  scope  of 

cross-examination,  what  would  properly  be  redirect 

examination. 

Mr.  Calhomi:  I  agree,  it  is  not  proper  redirect, 
but  I  had  the  thought  of  it  right  now,  I  believe  he 
is  the  best  one  to  identify  it. 

The  Court:    You  may  ask  him. 

Q.  (By  Mr.  Calhoun)  :  There  were  certain  bank 
accoimts  in  the  Marina  Bank,  there  was  an  accoimt, 
savings  account,  N"o.  3139  in  the  Bank  of  America, 
Marina  Branch,  in  the  name  of  Elizabeth  Yogel. 
Were  you  familiar  with  that  savings  accoimt? 

A.     I  knew  that  she  had  an  account  in  that  bank. 

Q.  There  was  also  a  savings  account,  No.  1421, 
in  the  Polk-Yan  Ness  Branch  of  the  B  of  A,  in 
the  name  of  Les  or  Elizabeth  L.  Were  you  familiar 
with  that  account  at  all? 

A.     I  knew  my  father  had  an  accoimt  there. 

Q.  There  was  an  accoimt  in  the  name  of  J.  Les 
or  Elizabeth  Yogel,  a  savings  account,  at  Branch 
253  of  the  Bank  of  America,  Account  No.  4214. 
Do  you  know  what  branch  253  was? 

A.     253  was  Twentieth  and  Irving. 

Q.     Is  there  such  a  bank  there  now?  [60] 

A.     It^s  now  21st  and  Irving. 

Q.     And 

A.     That  is  in  the  Sunset  District. 

Q.     In  the  Sunset?  A.     Yes. 

Q.     They  moved,   is  that  it?  A.     Yes. 

Q.  There  was  a  checking  account  in  the  Marina 
Branch  of  the  Bank  of  America  in  the  name  of  Les 
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or  Elizabeth  Vogel.     Are  you  familiar  with  that 

accomit  ? 

A.     I  know  that  that  was  my  mother's  account. 

Q.     Did  your  mother  write  checks'? 

A.    Yes. 

Mr.  Calhoun:     I  have  no  further  questions. 

Mr.  Resnik:    No  further  questions. 

The  Court:     You  are  excused. 

(Witness  excused.) 
Mr.  Calhoun:    Mrs.  Vogel,  please. 

ELIZABETH  S.  VOGEL 
a  witness  called  by  and  on  behalf  of  the  Petitioners, 
being  first  duly  sworn,  was  examined  and  testified 
as  follows: 

The  Clerk :    Will  you  please  state  your  name  ? 

The   Witness:     Elizabeth  Vogel. 

Direct  Examination 

Q.  (By  Mr.  Calhoun) :  You  are  the  widow  of 
Les  Vogel,  Sr.,  is  that  correct?  A.     Yes. 

Q.  Do  you  recall  when  your  husband  first  en- 
tered into  the  Chevrolet  business?  A.     Yes. 

Q.     That  was  in  the  thirties,  was  it  not? 

A.    Yes. 

Q.  Was  it  true  that  business  was  kind  of  rough 
during  that  period?  A.     Yes. 

Q.  And  do  you  recall  in  1943,  January  of  1943, 
when  you  and  your  husband  and  your  boy,  Les, 
Junior,  formed  a  limited  partnership  ? 

A.    Yes,  I  do. 
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Mr.  Resnik:     The  question  is  leading  and 

Mr.   Calhoun:     It  has  been  stipulated  to,  your 

Honor. 

Mr.   Resnik:     It   is   not   stipulated   to   in   those 
terms. 

The  Court:    She  may  answer. 
A.     Yes,  I  do. 

Q.     (By  Mr.  Calhoun)  :    Do  you  recall  when  the 
business   was   incorporated   in   November,   the   1st 
of  November  1946? 
A.     Yes.     I  don't  know  what  year  it  was,  but  I 

remember,  we  had [62] 

Q.     And  at  that  time  you  were  issued  $50,000 
worth  of  stock,  isn't  that  true?  A.     Yes. 

Q.     And  do  you  have  that  stock? 
A.     Down  at  the  shop. 
Q.     It  is  down  at  the  shop?  A.    Yes. 

Q.     Now,  there  are  certain  securities  which  ap- 
parently stand  in  your  name,  isn't  that  true  ? 
A.     Yes. 

Q.     Do  you  have  those  securities?  A.    Yes. 

Q.     Are   they  available?  A.     Ye:, 

The  Court:    Speak  a  little  louder,  please. 
The  Witness:     Yes. 

Mr.  Calhoim :    Just  a  moment,  your  Honor. 
I  have  here — if  I  may  take  the  time  out  rather 

than  call  these  people— I  have  a  letter  dated  June 
13^  1957 

The  Court:     Are  you  speaking  to  the  Court  or 
to  Mr.  Resnik? 
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Mr.  Calhoun:  I  am  speaking  to  the  Court  and 
counsel,  if  I  may. 

The  Court:    Speak  a  little  louder. 

Mr.  Calhoun:  I  have  a  letter  from  the  Pacific 
Gas  &  [63]  Electric  Company,  dated  June  13,  1957, 
addressed  to  Mrs.  Elizabeth  Sue  M.  Vogel.  This 
letter  shows  the  holdings  and  acquisition  dates  and 
so  forth. 

And  I  also  have  the  same  for  the  Bank  of 
America. 

Mr.  Resnik:  This  covers  matters  that  are  not 
before  us  at  all. 

Mr.  Calhoun:  Well,  it  covers  all  their  transac- 
tions, if  you  go  back. 

Mr.  Resnik :  You  had  better  strike  out  those  that 
aren't  here  involved,  because  they  would  just  be 
misleading. 

Mr.  Calhoun:  Obviously  anything  after  the  date 
of  death  would  not  be  relevant,  but  it's  a  complete 
transcript. 

Mr.  Resnik:  If  your  Honor  please,  there  has 
been  submitted  to  us  for  the  first  time  correspond- 
ence from  Pacific  Gas  &  Electric  Company  and  cor- 
respondence from  Bank  of  America,  showing  certi- 
ficate numbers,  dates  of  acquisition  and  names  in 
which  certain  securities  were  held.  To  the  extent 
that  the  letters  show  the  certificates,  dates  of  ac- 
quisition and  names  of  those  securities  prior  to  the 
date  of  death  of  the  decedent  in  August  of  1950, 
we  would  have  no  objection  to  having  the  Court 
receive  the  information.     We  think  that  it  would 
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be  misleading  to  have  the  matters  before  the  Court 
relating  to  transactions  after  death  because  they 
are  not  involved  in  this  proceeding  at  all.  With 
that  caveat  and  that  explanation,  we  have  no  ob- 
jection. [64] 

The  Court:    What  are  you  offering? 

Mr.  Calhoun:  I  am  offering  two  letters.  Rather 
than  subpoenaeing  the  PG&E  people  and  the  Bank 
of  America  people,  I  am  offering  letters  in  which 
they  have  given  a  transcript  of  the  accounts 

The  Court:  Do  you  agree  with  Mr.  Resnik's 
statement  ? 

Mr.  Calhoun:  Yes,  that  is  true,  because  some  of 
these  show  after  death  and,  of  course,  I  have  no 
control  over  the 

The  Court:  They  will  be  received  as  Exhibit  7 
for  the  Petitioner. 

The  Clerk:  A  letter  dated  June  13,  1957,  from 
the  Pacific  Gas  &  Electric  Company,  Petitioner's 
Exhibit  No.  7. 

A  letter  dated  June  13,  1957,  from  the  Bank  of 
America  is  admitted  in  evidence  as  Petitioner's 
Exhibit  No.  8. 

(Petitioner's  Exhibits  Nos.  7  and  8,  respec- 
tively, were  marked  for  identification  and  re- 
ceived in  evidence.) 

The  Court:     Proceed. 

Mr.  Calhoun:  If  your  Honor  please,  this  noon 
I  am  going  over  the  items  as  to  the  stock  accounts 
of  Mrs.  Vogel  and  Mr.  Vogel.  I  don't  have  those 
ready  to  present  to  her  at  this  time.    I  would  like 
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to  take  up  out  of  order,  break  the  continuity  of 

it,  the  family  allowance  at  this  time,  if  I  may. 

The  Court:    Proceed.  [65] 

Q.  (By  Mr.  Calhoun) :  Mrs.  Vogel,  you  received 
certain  checks  from  the  estate  of  your  husband  for 
family  allowance,  did  you  not?  A.     Yes. 

Mr.  Calhoun :  I  have  a  petition  for  family  allow- 
ance, a  copy.  Probate  No.  118643,  in  the  matter  of 
the  estate  of  J.  Leslie  Vogel,  which  has  been  filed. 

The  Court:    And  you  want  to  offer  it? 

Mr.  Calhoun:  I  want  to  offer  this  copy  in  evi- 
dence. 

The  Court:    Any  objection. 

Mr.  Resnik:    No  objection. 

The  Court :    It  will  be  marked  Exhibit  No.  9. 

(Petitioner's  Exhibit  No.  9  was  marked  for 
identification,  and  was  received  in  evidence.) 

Mr.  Calhoun :  And  I  have  also  the  order  for  fam- 
ily allowance  in  the  same  matter,  in  response  to  the 
petition. 

The  Clerk:    Petitioner's  Exhibit  No.  10. 

(Petitioner's  Exhibit  No.  10  was  marked  for 
identification  and  received  in  evidence.) 

Q.  (By  Mr.  Calhoun) :  On  September  7,  1950, 
there  was  filed  in  the  Probate  of  your  husband's 
estate  a  petition,  verified  petition,  verified  by  you, 
for  a  family  allowance,  in  which  it  is  stated  that  you 
were  the  surviving  widow  of  J.  Leslie  Vogel,  the 
decedent  above-named,  who  died  on  the  16th  day  of 
August  1950,  that  said  decedent  left  no  minor  chil- 
dren him  surviving,  that  [66]  the  petition  for  the 
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probate  of  the  Avill  of  the  said  decedent  is  presently 
on  file  and  the  hearing  of  the  same  has  not  been  had, 
that  no  inventory  has  been  yet  filed,  that  petitioner 
in  the  lifetime  of  her  said  hnsband  was  dependent 
upon  him  for  her  support  and  maintenance,  and  de- 
cedent did  support  and  maintain  petitioner  during 
his  lifetime  and  the  estate  of  said  decedent  is  amply 
able  to  provide  a  family  allowance  commensurate 
with  the  estate  of  said  decedent  and  his  station  in 
life,  and  that  the  sum  of  $1,500  per  month  is  a  rea- 
sonable amount  for  that  purpose ;  and  the  Court  en- 
tered an  order  granting  the  amount  of  $1,500  per 
month  to  you. 

Mr.  Calhoun:  I  would  like  to  have  the  checks 
made  payable  to  Elizabeth  Vogel  from  the  estate  of 
J.  Leslie  Vogel,  covering  the  family  allowance. 

Mr.  Resnik :    We  don't  know  that. 

Mr.  Calhoun:  Covering  the  amount  of  $1,500, 
$3,000,  $4,500,  $4,500,  and  $13,500,  the  first  one 
being  the  one  in  the  amount  of  $13,500.  I  would  like 
to  have  these  marked  for  identification  purposes. 

The  Clerk:  Petitioner's  Exhibit  11  for  identifi- 
cation. 

(Petitioner's  Exhibit  No.  11  was  marked  for 
identification.) 

Mr.  Resnik :  If  the  Court  please,  may  we  have  the 
number  of  checks  noted,  so  we  can  make  a  record 
of  it? 

The  Clerk :    Five  checks.  [67] 

Q.  (By  Mr.  Calhoun)  :  Mrs.  Vogel,  I  hand  you 
five  checks,  it  says,  "Pay  to  the  order  of  Elizabeth 
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S.  Vogel,"  and  they  are  signed  by  the  estate  of 
J.  Leslie  Vogel,  and  in  varying  amounts,  and  I  ask 
you  whether  or  not,  whether  these  were  or  were  not 
paid  to  you  by  the  estate  for  family  allowance,  if 
you  know. 

A.     This  one,  that  doesn't  say. 


Q 

A 

Q 
Q 


That  was  cancelled.  Is  that  your  signature  ? 

Yes,  it  is. 

Those  were  ?  A.    Yes. 

Now 


A.     Why  wasn't  this  signed  down  here  ? 

Q.  They  were  paid  to  you,  were  they  not?  You 
endorsed  this,  and  they  went  through  the  bank,  is 
that  correct?  A.     Yes. 

Q.  I  will  ask  you  if  you  feel  that  the  sum  of 
$1,500  was  a  reasonable  amoimt  required  to  maintain 
your  family  and  yourself  in  the  status  that  you  had 
been  accustomed  to  prior  to  the  decease  of  your  hus- 
band. A.     Yes. 

Mr.  Calhoun:  I  will  offer  these  checks  in  evi- 
dence. 

The  Court :    They  will  be  received. 

(Petitioner's  Exhibit  No.  11  was  received  in 
evidence.)   [68] 

Q.  (By  Mr.  Calhoun) :  Where  was  your  home 
located  ?  A.     369  Marina  Boulevard. 

Q.     How  large  a  home  was  it? 

A.     Fourteen  rooms. 

Q.     Fourteen  rooms  ?  A.     Yes. 

Q.     And  you  required  a  maid?  A.     Yes. 

Q.     Full-time  maid?  A.     Yes. 
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Q.     She  lived  there?  A.     Yes. 

Q.     And  did  you  require  gardeners  ? 

A.  Yes,  we  have  a  gardener.  And  caterers.  We 
entertain  quite  a  bit.  Les  said  I  entertained  once  a 
month.  Well,  he  wasn't  home  too  much  at  night. 

Q.     Did  you  entertain  quite  a  bit? 

A.  Yes.  After  all,  that  is  how  we  create  our  busi- 
ness. We  have  to  entertain  a  lot.  And  in  a  social 
way,  friends,  too. 

Mr.  Calhoun :  If  your  Honor  please,  I  have  this 
question  of  brokerage  accounts  I  would  like  to 
straighten  out  this  noon,  and  I  have  no  further  tes- 
timony in  this  regard  from  this  witness,  except  I  do 
want  to  go  into  the  brokerage  accoimt  with  her. 

The  Court :    We  will  recess  until  2  o'clock. 

(Whereupon,  at  12 :01  o'clock  p.m.,  the  hear- 
ing was  recessed,  to  reconvene  at  2:00  o'clock 
p.m.  of  the  same  day.)   [69] 

After  Recess 

(Whereupon,  pursuant  to  the  taking  of  the 
recess,  the  hearing  was  reconvened  at  2:00 
o'clock  p.m.) 

The  Court:    The  witness  will  resume  the  stand. 

Mr.  Calhoun:  If  your  Honor  please,  I  have  two 
witnesses,  attorneys,  I  would  like  to  put  on  out  of 
turn. 

The  Court:    Proceed. 

Mr.  Calhoun :    Mr.  Partridge. 
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a  witness  called  by  and  on  behalf  of  the  Petitioners, 
being  first  duly  sworn,  was  examined  and  testified 
as  follows: 

The  Clerk:  Will  you  state  your  name  for  the 
record  ? 

The  Witness :    Robert  G.  Partridge. 

Direct  Examination 

Q.  (By  Mr.  Calhoun) :  Will  you  state  your  oc- 
cupation, Mr.  Partridge? 

A.     I  am  an  attorney  at  law. 

Q.  How  long  have  you  been  practicing  law  in 
California?  A.     Since  1926. 

Q.  Do  you  remember  Les  Vogel,  the  decedent  in 
this  case  ?  A.    Yes,  I  do. 

Q.     Did  you  ever  represent  him  ? 

A.    Yes,  I  did. 

Q.     For  what  period  ? 

A.  It's  been  a  long  while  ago,  but  I  would  guess 
15  [70]  years.  I  don't  mean  guess,  I  would  estimate 
15  years. 

Q.  Did  he  have  any  other  attorney  that  you 
know  of?  A.     Yes,  he  did. 

Q:     What  was  his  name? 

A.  Skinner  — I  am  trying  to  think  of  his  first 
name — Virgil  Skinner. 

Q.  In  what  capacity  did  he  represent  him,  Mr. 
Skinner? 

Mr.  Resnik :    If  you  know. 

Q.     (By  Mr.  Calhoun)  :    If  you  know. 

A.     To  the  best  of  my  understanding,  I  repre- 
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sented  Mr.  Vogel  personally,  in  personal  affairs,  and 
Mr.  Skinner  represented  the  Che^a^olet  agency  con- 
ducted by  Mr.  Yogel  and  the  members  of  his  family. 

Q.  It  has  been  stipulated  that  in  November  of 
1946  the  limited  partnership  consisting  of  Les  Vogel 
and  Les  Vogel,  Jr.,  as  general  partners,  and  Eliza- 
beth Vogel  as  a  limited  partner,  was  dissolved  and 
a  corporation  was  formed.  Did  you  have  anything 
to  do  with  the  formation  of  the  corporation  that  was 
then  formed?  A.    ISTot  that  I  recall. 

The  Court:  May  I  inquire  if  that  statement  as  to 
the  limited  partners  is  correct?  It  seems  to  me  that 
the  partnership  was  formed  as  of  February  6,  1943, 
and  named  deceased  as  a  general  partner  and  his 
wife  and  son  as  limited  [71]  partners. 

Mr.  Calhoun:  That  is  tme,  but  later  on,  I  believe 
the  stipulation  says  it  was  changed;  when  the  son 
came  back  from  the  war  he  became  a  general 
partner. 

Isn't  that  correct? 

Mr.  Kubik:    Yes. 

Q.  (By  Mr.  Calhoun)  :  The  decedent  Les  Vogel's 
will  that  was  admitted  to  probate,  was  executed  on 
December  13,  1946 ;  did  you  prepare  that  will  ? 

A.     Mr.  O'Connell  and  I  did. 

Q.     Did  you  consult  with  Mr.  Vogel  ? 

A.     I  did. 

Mr.  Calhoun:    Do  you  have  a  copy  of  that  will? 

Mr.  Resnik :    I  haven't  put  it  in  evidence,  no. 

Mr.  Calhoun  :    I  have  one. 

Q.     (By  Mr.  Calhoun)  :     Do  you  have  a  file  on 
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the  will,  an  office  file  ? 

A.  You  are  asking  now  for  the  first  will,  are 
you? 

Q.     For  the  first  will. 

Mr.  Resnik:  I  thought  you  were  asking  for  the 
will  that  was  j)robated,  the  will  of 

Mr.  Calhoun:  We  call  that  the  first  \^dll.  I  will 
explain  that  later  on. 

The  Witness:    There  were  hvo  wills  dra^Ti.  [72] 

Q.  (By  Mr.  Calhoun)  :  This  was  the  one  that 
was  signed  and  executed  and  probated. 

A.  ISTo,  I  don't  have  an  exact  copy  of  it.  I  have  a 
draft  of  it,  with  a  number  of  changes  interpolated. 
There  is  such  a  copy  available  in  our  office,  but  I 
don't  have  it  with  me — I  beg  your  pardon,  I  do. 

Q.     You  do  have?  A.    Yes. 

Q.    When  was  the  will  executed? 

A.  December  13,  1946,  according  to  the  typewrit- 
ten affixation,  I  believe  that  to  be  a  copy  of  the  will 
that  was  probated.  Mr.  O'Connell  would  be  more 
familiar  with  that  will  than  I  am. 

Mr.  Calhoun:  I  would  like  to  have  this  marked 
for  identification. 

(Petitioner's  Exlii])it  No.  12  was  marked  for 
identification.) 

Mr.  Calhoun :    I  offer  this  in  evidence. 

The  Court:    Do  you  have  any  objection  to  this? 

Mr.  Resnik :    No. 

Mr.  Calhoun:  I  will  o:ffer  this  in  evidence,  if 
your  Honor  please. 

The  Court :    It  will  be  received  as  Exhibit  12. 
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(Petitioner's  Exhibit  No.  12  was  received  in 
evidence.)  [73] 

Q.  (By  Mr.  Calhoun)  :  Handing  you  Exhibit  12, 
purporting  to  be  the  last  will  and  testament  of 
Leslie  Vogel,  executed  December  13,  1946,  is  this  the 
will  which  Avas  drawn,  executed,  filed  and  probated  ? 

A.  Yes.  To  the  best  of  my  knowledge  and  belief, 
it  is.  I  haven't  a  copy  of  the  will  probated  on  file. 
It  is  the  only  copy  of  the  will,  of  a  will  we  have  in 
our  file,  except  another  one  executed  several  years 
later  —  I  beg  your  pardon  —  drawn  several  years 
later,  but  not  executed. 

Q.  At  the  time  that  will  was  drawn  did  you  dis- 
cuss the  provisions  of  the  proposed  will,  that  is, 
prior  to  the  time  it  was  drawn,  did  you  discuss  the 
provisions  of  the  proposed  will  with  Mr.  Vogel  ? 

A.    Yes,  sir. 

Q.     Did  you  take  any  notes  at  that  time  ? 

A.    Yes,  sir. 

Q.  Do  you  have  any  notes  with  you,  such  notes 
with  you? 

A.  Yes.  I  have  some  notes  here,  some  of  which 
may  pertain  to  the  first  will,  some  of  which  may 
pertain  to  the  second  will,  and  I  am  unable  to  tell 
you  from  looking  at  it  which  pertains  to  which. 
They  could  possibly  be  identified  by  various  figures 
contained  in  them,  or  amounts,  things  of  that  sort, 
which  might  ])e  tied  into  a  time  check  as  to  the  hap- 
pening of  events  and  how  much  the  estate  amounted 
to  at  such  a  time  and  what  the  status  of  the  entity 
of  the  company  [74]  was  at  that  time,  but  from  the 
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notes  themselves  I  can't  accurately  tell  you  whether 

they  referred  to  the  original  will  or  the  second  one. 

Mr.  Calhoun:  I  would  like  to  have  this  one 
marked  separately. 

The  Court:  Is  this  paper  supposed  to  be  of  a 
will? 

Mr.  Calhoun :  These  are  his  original  notes,  drawn 
up  at  the  time. 

The  Witness:  You  might  say  they  were  working 
notes  that  were  given  to  me  by  Mr.  Vogel  at  the 
time  of  our  discussion. 

The  Clerk:  Petitioner's  Exhibit  13  for  identija- 
cation. 

(Petitioner's  Exhibit  No.  13  was  marked  for 
identification.) 

Q.  (By  Mr.  Calhoun) :  Handing  you  what  has 
been  marked  Petitioner's  Exhibit  13  for  identifica- 
tion, which  states  on  the  top  of  it,  "Les  Vogel  Chev- 
rolet Company,  Les  Yogel  General  Partner,  Les  Jr. 
Genl.  Partner,  Elizabeth  Ltd.  Partner,"  by  that 
could  you  tell  roughly  what  tune  those  notes  were 
taken  ? 

A.  I  can't,  except  to  tell  you  that  they  were 
taken  at  a  time  when  the  Chevrolet  Company  was 
so  constituted  as  Mr.  Vogel  told  me  it  was.  You 
bear  in  mind  that  I  said  before  that  I  had  nothing 
to  do  with  the  entity  of  the  Chevrolet  [75]  Com- 
pany, whether  it  was  a  corporation  or  a  partner- 
ship, so  therefore  I  didn't  enter  into  any  of  those 
changes  or  accomplishments,  and  I  have  no  inde- 
pendent recollection  as  to  when  these  dates  were 
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Q.  Assuming  that  it  has  been  stipulated  that  on 
November  1,  1946,  the  business  was  incorporated 
and  the  partnership  balance  sheet  as  of  October  13, 
1946,  filed  with  the  application  for  incorporation 
showed  the  following  accounts,  involving  the  part- 
ners, and  they  here  list  accounts  payable  and  they 
also  list  partners'  capital,  Les  Vogel  |32,709.22, 
Elizabeth  Vogel  $32,709.20  and  Les  Yogel,  Jr.,  $32,- 
709.20,  and  it  is  also  stipulated  that  the  opening 
balance  sheet  for  the  corporation  as  of  November 
1,  1946,  showed  the  following:  capital  stock  $150,- 
000,  and  it's  also  stipulated  that  the  order  to  provide 
the  $50,000  payment  by  each  partner  for  the  stock 
issued,  the  amounts  necessary  to  bring  the  partner- 
ship capital  accounts  up  to  $50,000  were  taken  from 
the  accounts  payable,  would  that  refresh  your  recol- 
lection as  to  any  limiting  dates  of  when  those  notes 
were  taken? 

A.  May  I  ask  a  question?  Do  I  imderstand  that 
in  that  question  you  have  incorporated  the  fact  that 
on  the  date  you  mention,  in  November  of  1946,  the 
entity  of  the  Chevrolet  Company  was  converted  to 
a  corporation? 

Q.     That  is  correct. 

A.     Then,  these  were  taken  before  that  time.  [76] 

Q.     They  were  taken  before  that  time? 

A.     Yes. 

Q.  And  they  were  taken  in  preparation  for  a 
will,  is  that  correct?  A.     Yes,  sir. 

Q.  And  those  are  the  only  two  wills  that  you 
drew  at  any  time,  drafted,  for  Mr.  Yogel? 
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A.  We  have  only  mentioned  one  before,  that 
one,  and  then  we  drew  another  one  which  we  sent 
to  him  after  further  consultation  with  him,  which 
was  not  executed,  according  to  my  knowledge. 

Q.  Which  will  was  the  one  that  these  notes  re- 
ferred to?  A.     The  first  one. 

Q.     The  one  in  evidence,  is  that  correct? 

A.     Yes,  sir. 

Mr.  Calhoun:  I  would  like  to  offer  this  in  evi- 
dence. 

Mr.  Resnik:  May  we  take  the  witness  on  pre- 
liminary examination  to  find  whether  we  have  any 
objection  to  this? 

The  Court:    Very  well. 

Examination  On  Voir  Dire 

'Q.  (By  Mr.  Resnik) :  I  show  you  Petitioner's 
Exhibit  13  for  identification  and  ask  you  whether 
that  is  in  your  handwriting. 

A.    Yes,  all  of  it. 

Q.     All  of  it?  [77]  A.    Yes. 

Q.  Does  the  words  "Transmutation  Agreement 
(January  1,  '43)"  appear  in  your  handwriting? 

A.     Yes,  sir. 

Q.  Was  that  incorporated  at  the  time,  at  the 
same  time? 

A.  Yes,  sir.  This  was  all,  except  for  the  identi- 
fication mark  of  the  Court,  all  written  at  substan- 
tially the  same  time,  in  the  one  interview. 

Q.     When  was  that  interview  held? 

A.     I  can't  answer  that,  sir,  except  to  say  that 
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it  was  prior  to  the  date  mentioned  by  comisel,  on 
which  the  Chevrolet  Company  was  apparently  con- 
stituted a  corporation.  I  can  only  say  this  from 
recollection,  and  it  is  not  the  best,  that  Mr.  Vogel 
and  I  had  been  discussing  a  proposed  will  and 
estate  for  him  for  a  number  of  weeks  before  we 
finally  got  down  to  drawing  it,  and  I  am  not  sure 
whether  it  was  weeks  or  months,  but  I  am  sure 
that  on  that  date  he  told  me,  as  of  that  time,  as 
of  the  time  he  was  talking  to  me,  the  Les  Vogel 
Chevrolet  Company  was  a  co-partnership. 

Q.  Do  you  have  any  other  notes  that  were  taken 
at  or  about  the  same  time? 

A.  I  have  notes  here  that  I  am  again  unable  to 
identify,  as  to  whether  they  were  taken  in  connec- 
tion with  the  first  will  or  the  second  will. 

Q.  You  have  handed  me  an  additional  sheet  of 
paper,  [78]  written  in  pen  and  ink.  Do  you  have 
any  other  notes?  A.     Yes,  I  do. 

Mr.  Resnik:  If  your  Honor  please,  I  am  not 
going  to  pursue  the  line  of  inquiry  any  further,  but 
I  would  interpose  an  objection  to  the  receipt  of 
only  part  of  what  appears  to  be  a  whole  file  of  notes. 
I  believe  it  would  be  misleading  to  the  Court  to 
receive  only  part  of  a  whole  packet  of  material 
that  may  have  some  evidentiary  value,  I  fail  to  see 
the  significance  of  this  one  sheet,  but  if  it  all  came 
before  the  Court,  then  I  would  have  no  objection. 
To  give  the  Court  only  part  of  it,  I  think,  is  clearly 
objectionable.    On  that  basis,  I  would  interpose  an 
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objection  to  the  receipt  of  Petitioner's  Exhibit  13 

for  identification. 

Mr.  Calhoim:  As  far  as  the  materiality  of  these 
notes  are  concerned,  these  are  his  original  notes, 
"Les  Yogel  Chevrolet  Company",  he  pnts  down 
one-third  each,  it  is  all  in  the  handwriting  of  the 
witness,  $350,000  net  value",  "Transmutation  agree- 
ment (January  1,  '43)",  which  we  think  is  very 
pertinent  in  this  case,  and  that  is  the  main  purpose 
of  these  notes.  There  were  some  other  items  put 
down  which  I  am  not  concerned  with  one  way  or 
the  other,  but  this  is  the  part  which  I  have  re- 
ferred to  in  my  opening  statement,  which  I  think 
is  very  important,  and  if  counsel  wants  to  know 
why  we  want  it  in,  that  is  the  reason. 

Mr.  Hesnik:  I  should  just  like  to  direct  the 
Court's  [79]  attention  that  there  are  many  other 
notes  of  the  same  type,  and  only  part  of  it  is  being 
offered  to  the  Court.  I  would  further  say  that  an 
objection  now  would  lie  to  the  receipt  of  the  exhibit 
if  the  Petitioner  seeks  to  prove  by  the  proffered 
exhibit  that  a  transmutation  agreement  did  exist. 
That  would  be  hearsay  as  to  us.  These  are  merely 
the  notes  of  Mr.  Partridge  and  are  not  the  evidence 
of  the  parties  to  such  an  agreement. 

The  Court :  They  might  be  corroborated.  It  will 
be  admitted. 

The  Clerk:    Petitioner's  Exhibit  13. 

(Petitioner's   Exhibit   No.    13   was   received 
in  evidence.) 

Q.     (By  Mr.  Calhoun)  :     Handing  you  Petition- 
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er's  Exhibit  13,  which  has  been  admitted  in  evi- 
dence, at  the  time  you  made  those  notes  did  you 
discuss  with  Mr.  Les  Vogel  the  status  of  his  prop- 
erty? A.    Yes,  I  did. 

Q.  What  were  your  discussions? 
A.  Generally  of  what  his  property  consisted,  the 
interest  of  his  wife  in  the  properties,  the  business, 
the  home,  stocks  and  bonds,  cash,  life  insurance, 
his  interest  in  the  same,  and  his  son's,  and  how  each 
would  fare  under  the  circumstances  discussed,  in 
the  event  of  his  death,  I  mean,  or  in  the  event  of 
the  death  of  any  of  them.  [80] 

Q.  Did  you  ever  have  any  understanding  with 
him  as  to  the  status  of  the  property,  of  the  interest 
of  the  three  partners  in  the  partnership  ? 

Mr.  Resnik:  I  would  object,  your  Honor.  I  be- 
lieve that  would  be  hearsay  as  to  us,  if  the  testi- 
mony is  offered  to  prove  the  fact  of  the  status. 

The  Court:  The  question  is  stated  a  little  unfor- 
tunately. 

Mr.  Calhoun:    I  will  put  it  this  way: 
Q.     (By   Mr.    Calhoun):     What   caused   you   to 
write    in    your    own    handwriting    on    Exhibit    13 
"Transmutation  Agreement  (January  1,  '43)"? 

A.  I  can  only  tell  you  this,  Mr.  Calhoun,  any 
information  I  wrote  down  here  was  information 
given  to  me  by  Mr.  Vogel.  I  had  no  independent 
information  on  this  subject.  Therefore,  I  can  only 
conclude  at  this  late  date  that  the  reason  for  the 
thing  that  caused  me  to  write  down  that  particular 
statement  you  asked  about,  "Transmutation  Agree- 
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ment  (January  1,  '43)",  was  that  Mr.  Vogel  told 
me   of   such   an   agreement   having   been   executed 
that  date. 

Q.  Do  you  know  whether  you  had  any  discus- 
sion v^^ith  him  about  such  agreement  being  in  writ- 
ing or  otherwise? 

A.  I  couldn't  answer  that.  I  couldn't  answer 
that.  If  I  had  an  impression,  I  will  call  upon  my 
recollection,  again  of  many  years  back.  My  best 
recollection  would  be  to  [81]  the  effect  that  it  was 
not  in  writing  but  had  been  accomplished  through 
a  series  of  transfers  of  some  sort. 

Q.  Now,  subsequent  to  the  execution  of  that  will 
in  December  of  1946,  did  you  consult  with  Mr. 
Vogel,  Sr.,  the  decedent,  pertaining  to  a  new  will? 

A.     Yes,  sir. 

Q.     Do  you  recall  when  that  was? 

A.  Sorry  to  be  so  awkward  about  this,  but  these 
papers  are  rather  misplaced.  My  recollection  is 
that  it  was  sometime  in  1950,  I  am  not  sure  of 
that,  and  I  don't  find  anything  that  verifies  it  in 
these  papers. 

Q.  I  will  see  if  I  can  refresh  your  memory.  It 
has  been  stipulated  in  this  case 

A.  May  I  interrupt  you  for  just  a  moment?  It 
might  save  some  time. 

Q.    Yes. 

A.  Do  you  have  further  possession  or  would  you 
ask  Mr.  O'Connell  whether  he  has  in  his  posses- 
sion the  proposed  draft  of  the  new  will?    I  thought 
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I  did,  but  I  don't  seem  to  be  able  to  put  my  fingers 

on  it. 

Q.  I  have  in  my  possession  that  which  is  a  pro- 
posed draft  of  a  will— if  this  is  the  one  you  are  re- 
ferring to,  I  don't  know. 

A.  Yes,  this  is  the  one  I  am  referring  to.  This 
IS  m  1950,  it's  antedated,  yes,  sir,  sometime  in  the 
year  of  1950  and  before  the  preparation  of  this 
will  you  just  handed  me  [82]  or  proposed  will  you 
just  handed  me,  I  had  further  discussions  with  Mr. 
Vogel  about  amending  his  will. 

Q.     To   limit   the   time   and   to   possibly  refresh 
your  memory,  it  has  been  stipulated  in  ^ this  case 
that  the  decedent  and  his  wiie  had  separate  brok- 
erage accounts  with  Dean  Witter  &  Company,  and 
the  decedent's  account  was  opened  in  1946  and  his 
wife's  in  1948.    Purchases  by  decedent  during  1946 
and  1947  were  charged  to  his  partnership  drawing 
account  prior  to  the  partnership  dissolution  on  Oc- 
tober 31,  1946,  and  to  their  drawing  account  on  the 
corporation's  books  subsequent  to  that  date.     In- 
vestments in  wife's  brokerage   accoimt  were  paid 
from  a  checking  accoimt  at  the  Marina  Branch  of 
the  Bank  of  America  in  the  name  of  Les  or  Eliza- 
beth Vogel.     Having  in  mind  the  dates  that  the 
brokerage  accounts  were  opened,  decedent's  account 
opened  in  1946  and  his  wife's  in  1948,  does  that 
refresh  your  memory  at  all  as  to  when  the  discus- 
sions commenced  in  regard  to  the  drafting  of  a 
proposed  new  will  ? 

A.     I  am  afraid  not.    I  don't  attach  any  particu- 
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lar  significance,  as  I  now  remember  the  situation, 
to  those  brokerage  accounts  or  bank  accoimts.  The 
discussion  I  had  concerning  this  latest  proposed 
will  from  Mr.  Vogel  was  sometime  over  a  period 
of,  again,  weeks  or  maybe  even  months,  prior  to  the 
drafting  of  the  will. 

The  Witness:  If  I  may  interject  a  moment, 
your  Honor. 

A.  (Continuing)  Mr.  Vogel  was  not  particularly 
zealous  [83]  in  pursuing  these  matters.  We  would 
talk  about  them  and  then  when  he,  in  his  own  good 
time  he  would  come  to  see  me,  so  these  things  went 
on  rather  interminably,  is  what  I  am  trying  to  get 
at,  so  the  discussions  might  very  well  have  con- 
tinued on  or  commenced  at  least  for  as  long  as  six 
months  prior  to  the  draft  of  this  will  or  longer  or 
somewhat  shorter.  I  know  they  were  prolonged, 
shall  I  say,  and  finally  culminated  in  me  drafting 
this  proposed  will. 

Q.  Do  you  recall  whether  you  drafted  the  pro- 
posed will  or  whether  Mr.  O'Connell  drafted  the 
proposed  will? 

A.  I  don't  recall,  but  if  the  ordinary  routine  of 
our  office  was  followed,  Mr.  O'Connell  would  have 
drafted  it.  I  do  not  engage  in  this  type  of  practice. 
Our  usual  custom  is  for  me  to  secure  such  informa- 
tion as  I  feel,  as  I  deem  proper  and  necessary 
and  transmit  it  to  Mr.  O'Connell  who  then  draws 
the  will,  or  drew  the  will. 

Mr.  Calhoun:  I  would  like  to  have  this  pro- 
posed will  marked  for  identification  purposes. 


124  Estate  of  J.  Leslie  Vogel,  etc.,  vs. 

(Testimony  of  Robert  Gr.  Paii:ridge.) 

The  Clerk:     Petitioner's  Exliil)it  14  for  identili- 

cation. 

(Petitioner's    Exhibit    No.    14    was    marked 
for  identification.) 

Q.  (B}-  Mr.  Calhomi)  :  Handing  yon  Petition- 
er's Exhibit  No.  14,  marked  for  identification,  is 
this  a  copy  of  the  proposed  will  that  was  [84] 
drafted  by  your  of&ce  ? 

A.     That  is  the  original. 

Q.     That  is  the  original? 

A.     Yes,  sir,  of  the  proposed  will  drafted  by  our 

office. 

Q.  Which  has  never  been  signed,  is  that  cor- 
rect? 

A.  This  one  certainly  hasn't,  and  it  was  my 
understanding  that  no  other  copy  was  signed. 

Q.     I  will  of^er  this  proposed  will  in  evidence. 

Mr.  Resnik:  I  will  object  to  it,  your  Honor.  It 
is  not  the  will  which  was  probated. 

The  Court:    What  is  your  theory  of  this? 

Mr.  Calhoun:  My  theory  is  that  the  question  is 
at  what  time  and  when,  if  it  happened  at  all,  the 
property  became  separate  property,  how  did  the 
people  treat  it  themselves,  as  separate  property  or 
as  community  property?  It  is  just  one  of  the  links 
in  tlie  chain  of  evidence  to  show  that  this  property 
was  separate— this  says  right  here— mind  you,  this 
was  drafted  before  the  death  of  the  decedent— the 
date  of  his  death  is  August  16,  1950,  and  this  was 
drafted  in  1950. 

"Fourth :    My  said  wife  and  I,  having  heretofore 
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and  by  written  agreement  converted  our  community 
property  to  separate  property,  and  having  segre- 
gated and  separated  the  same,  I  hereby  declare 
that  it  is  my  intention  by  this  will  to  dispose  of 
all  property  standing  in  my  name  as  separate  projj- 
erty,  my  wife  having  no  community  interest  there- 
in," and  so  [85]   on. 

Mr.  Resnik:  Please,  may  we  be  heard,  your 
Honor  ? 

Mr.  Calhoun:  If  your  Honor  wants  further  cor- 
roboration on  that  point,  I  have  Mr.  O'Connell 
here  to  testify  as  to  the  actual  drafting  of  the  will. 

The  Court :    Very  well,  Mr.  Resnik. 

Mr.  Resnik:  If  your  Honor  please,  the  only 
foundation  that  has  been  laid  for  the  introduction 
of  Exhibit  14  for  identification  is  that  there  was 
some  discussions  had  between  the  witness  now  on 
the  stand  and  the  decedent  with  reference  to  the 
drafting  of  a  proposed  will.  The  witness  himself 
has  testified  that  he  did  not  draft  Exhibit  14  for 
identification. 

Furthermore,  there  is  no  showing,  since  the  will 
is  unexecuted,  that  any  statement  therein  comports 
with  the  decedent's  concept  of  what  he  had  in  mind. 
It  may  have  been  completely  contrary  to  this.  We 
don't  know.     All  we  have  is  an  imexecuted  will. 

Furthermore,  the  portion  of  the  will  read  to  you 
by  Mr.  Calhoun  states,  in  paragraph  Fourth:  "My 
said  wife  and  I  having  heretofore  and  by  written 
agreement  converted  our  commimity  property  to 
separate  property",  completely  contrary  to  the  fact 
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of  record  here,  whicli  at  best  is  that  there  was  no 
written  agreement  of  transmutation,  which  is  the 
testimony  of  the  witness  on  the  stand,  and  it  is  the 
testimony  of  that  witness  which  is  being  offered  as 
the  basis  for  the  offer  of  [86]  Petitioner's  Exhibit 
14.  On  those  grounds,  we  believe  the  exhi])it  should 
not  be  received. 

The  Court:    The  exhibit  will  be  received. 

(Petitioner's  Exhibit  No.  14  was  received  in 
e^T-dence.) 

Q.  (By  Mr.  Calhoun) :  Handing  you  Petition- 
er's Exhibit  14  received  in  evidence,  I  will  ask  you 
if  this  was  drafted  from  information  obtained  by 
you  as  to  the  wishes  of  the  decedent  Les  Vogel. 

A.    Yes,  it  was. 

Mr.  Calhoun:     No  further  questions. 

Cross  Examination 

Q.  (By  Mr.  Resnik)  :  Mr.  Partridge,  did  you 
ever  prepare  a  written  agreement  for  the  Vogels 
which  purported  to  transmute  community  property 
to  separate  property? 

A.     Not  to  the  best  of  my  recollection. 

Q.  I  understand  that  you  were  the  personal  at- 
torney of  the  Vogels  for  about  15  years? 

A.     Not  of  the  Vogels.    Of  Mr.  Vogel. 

Q.  Did  Mrs.  Vogel  have  her  own  personal  at- 
torney? A.     I  don't  know. 

Q.  Wlien  did  you  first  commence  to  serve  Mr. 
Vogel  as  a  legal  adviser? 

A.     I  can't  answer  that  with  accuracy.     He  had 
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some  problems  with  one  of  the  finance  companies  in 
San  Francisco,  the  [87]  Morris  Plan  Company,  and 
it  is  my  best  recollection  that  that  was  the  first 
time  I  served  him. 

Q.     When  was  thaf? 

A.  I  say,  I  can't  answer  that  really  accurately. 
It  would  be  wild  conjecture;  if  you  want  my  best 
guess  or  speculation  on  it,  I  would  say  it  was  in  the 
middle  thirties,  '35,  along  in  there,  '35  to  '40,  some- 
time in  there. 

Q.  Did  Mr.  Vogel  during  the  conversations  he 
had  with  you  preceding  the  drafting  of  the  will, 
Exhibit  14,  show  you  any  written  agreement  which 
would  have  transmuted  community  property  to  sep- 
arate property? 

A.     I  have  no  recollection  of  him  having  done  so. 

Q.     Did  he  discuss  that  with  you? 

A.     Yes,  he  did. 

Q.     What  did  he  say? 

A.  I  have  no  recollection  of  that,  save  again  a 
vague  one  that  he  had  made  a  disposition  of  Mrs. 
Vogel's  share  of  the  company  to  her,  and  to  his  son, 
and  he  was  interested  in  determining  what  provi- 
sion, among  other  things  he  was  interested  in  de- 
termining what  provision  he  should  make  for  his 
daughter,  in  equity  and  in  fairness  to  all  members 
of  his  family.  I  have  a  distinct  impression  or  recol- 
lection that  he,  in  discussing  these  things  with  me, 
shall  I  say,  was  under  the  impression  that  the  share 
of  the  community  property  of  Mrs.  Vogel  had  been 
transferred  to  her  as  her  o^ati  property.     Now,  T 
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can't  [88]  tell  you  whether  he  said  that  was  in 
writing  or  was  an  accomplished  fact  through  some- 
thing that  had  been  done  on  his  behalf  and  on 
Mrs.  Yogel's  behalf  by  others.  I  know  it  wasn't, 
I  am  sure  it  wasn't,  done  by  me. 

Q.  Do  your  notes  reflect  that  conversation  that 
you  had  with  Mr.  Vogel  which  served  as  a  basis 
for  the  drafting  of  the  unexecuted  will,  Petition- 
er's Exhibit  14? 

A.  Well,  my  conclusion  as  to  what  my  notes 
reflect  may  or  may  not  correspond  with  yours.  I 
will  be  glad  to  show  them  to  you. 

Q.  Would  you  hand  me  all  of  your  notes,  then, 
that  relate  to  the  drafting  of  the  executed  and  the 
unexecuted  will  of  the  decedent? 

A.  Yes.  Will  you  accept  my  apologies  as  T  give 
them  to  you  for  their  obvious  inadequacy? 

Q.  Now,  you  have  handed  me  nine  yellow  sheets 
which  you  believe  purport  to  be  your  notes  with 
reference  to  the  drafting  of  the  wills  of  Les  Vogel? 

A.  Yes,  sir.  I  don't  believe  that  to  be ;  I  know 
they  are. 

Q.  I  notice  that  there  are  on  the  witness  stand 
additional  sheets  of  the  same  nature  and  I  ask  you 
if  those  contain  any  further  information  Avith  ref- 
erence to  the  drafting  of  the  wills. 

A.  I  was  just  about  to  look  through  them,  to 
look  for  [89]  that  very  thing,  and  if  you  will  per- 
mit me  to,  I  will. 

Q.     Please  do. 

A.     And  then  I  can  answer  your  question.     The 
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only   thing   that   might   fall   within   that   category 
are  some  interpolated  notes  on  drafts  of  wills,  you 
see,  marginal  notes. 

There  are  notes  of  Mr.  O'Connell's  here,  but  you 
are  asking  for  my  notes  now  only,  Mr.  Resnik? 

Q.     Yes. 

A.  These  others  that  you  were  looking  at  are 
Mr.  O'Connell's. 

If  I  may  now  answer  your  question,  I  have  no 
other  notes  purporting  to  reflect  conversations  with 
Mr.  Vogel  concerning  the  preparation  of  his  wills 
other  than  the  ones  you  have  in  your  possession, 
and  other  than  marginal  notes  in  a  draft  of  a  will. 

Mr.  Resnik:  I  ask  the  clerk  to  mark  one  of  the 
sheets  that  you  handed  me  as  Respondent's  Exhibit 
next  in  order  for  purposes  of  identification. 

The  Clerk:  Respondent's  Exhibit  E  for  identifi- 
cation. 

(Respondent's   Exhibit   E   v/as   marked   for 
identification.) 

Q.  (By  Mr.  Resnik)  :  I  show  you,  Mr.  Part- 
ridge, Respondent's  Exhibit  E  for  identification  and 
ask  you  whether  you  can  determine  whether  that 
sheet  represents  notes  relating  to  the  probated  will 
or  [90]  to  the  unexecuted  will. 

A.  I  am  afraid  that  I  cannot,  sir.  The  only 
possible  way  I  could  identify  it,  if  I  knew,  at  the 
time,  or  whether  the  value  of  the  stock,  rather,  in 
the  Che^^rolet  Company,  was  then  apparently  given 
to  me  at  $200,000  each.  That  is  the  only  way  I 
can  tell  vou.     Otherwise  it  bears  no  date. 
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Q.  However,  at  that  time,  Les  Vogel,  the  deced- 
ent, whom  you  refer  to  as  Les,  advised  you  that 
Mrs.  Vogel's  interest,  whom  you  refer  to  as  "Mrs. 
Les",  that  her  interest  in  the  Chevrolet  Company 
was  community  property  *? 

Mr.  Calhoun:    It  doesn't  say  that  at  all. 

Mr.  Resnik:     I  am  asking  the  witness  what  it 

says. 

Mr.  Calhoun :    I  thought  you  said  that. 

Mr.  Resnik:    I  am  asking  him,  the  witness. 

Mr.  Calhoun:    You  said  at  that  time. 

A.  No.  I  can  read  what  I  wrote  down,  and 
the  Court  can  place  their  own  interpretation  on  it. 

Q.     (By  Mr.  Resnik)  :    Yes,  please  do. 

A.  These  notes  say  this:  "Les  Vogel  and  his  wife 
each  own  stock  of  Chev  Company  valued  at  $200,- 

000  each.  Mrs.  Les  got  hers  by  gift  from  Les,  al- 
though it  was  conmiunity  property.  No  tax  paid  on 
transfer." 

Now,  I  don't  know  the  meaning,  I  can't  tell  you 
now  the  meaning  of  the  word  "was",  whether  that 
refers  to  the  [91]  present  or  it  had  been  community 
property,  I  have  no— wait  a  minute,  I  do.  Just 
a  moment,  please.  Now,  that  refers  to,  I  am  quite 
sure,  that  refers  to  the  time  the  stock  was  trans- 
ferred to  Mrs.  Vogel  and  not  to  the  present  time. 
When  I  said  "although  it  was  community  property", 

1  was  then  stating  or  reflecting  what  Mr.  Vogel 
told  me,  that  at  the  time  that  the  stock  was  trans- 
fered  it  had  been  conamunity  property,  rather  than 
as  of  that  date. 
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Q.  Did  you  advise  them  that  a  gift  tax  or  return 
had  to  be  filed?  A.     I  did  not. 

Q.     Did  you  prepare  such  return  for  them? 

A.    No. 

Mr.  Calhoun:  No  gift  tax  return  had  to  be  filed 
in  a  division  of  community  property. 

Mr.  Resnik:  I  am  not  certain  of  that  at  all, 
your  Honor.     That  is  a  legal  matter. 

The  Court:  There  is  no  purpose  served  in  argu- 
ing. 

Mr.  Calhoim:  But  he  said,  "Did  you  advise 
them  that  a  gift  tax  or  return  had  to  be  filed?" 
leaving  the  inference  that  a  gift  tax  return  had  to 
be  filed  in  a  division  of  community  property,  and 
it  doesn't  have  to  be  filed. 

Mr.  Resnik :  I  will  ask  the  Clerk  to  mark  another 
sheet. 

Mr.  Calhoun:  I  would  like  to  offer  that  sheet  in 
[92]  e^ddence,  if  your  Honor  please,  the  one  that 
has  just  been  marked  Respondent's  Exhibit  E.  I 
would  like  to  offer  that  in  evidence. 

The  Court:  Do  you  wish  to  join  in  this,  Mr. 
Resnik? 

Mr,  Resnik:     No,  your  Honor. 

The  Clerk:    No.  15,  then,  your  Honor. 

The  Court:    It  will  be  marked  15. 

The  Clerk:  Respondent's  Exhibit  E  for  identifi- 
cation is  admitted  in  evidence  as  Petitioner's  Ex- 
hibit 15. 
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(Respondent's   Exhibit   E   for   identification 
was  received  in  evidence  as  Petitioner's  Exliil^it 

No.  15.) 
The  Clerk :    Respondent's  Exhibit  F  for  identifi- 
cation. 

(Respondent's   Exhibit   F   was   marked   for 
identification.) 

Q.  (By  Mr.  Resnik)  :  I  show  you,  Mr.  Part- 
ridge, another  sheet  of  your  notes,  marked  Respond- 
ent's Exhilnt  F  for  identification 

Mr.  Resnik:  If  comisel  will  permit,  I  think  we 
can  agree  that  these  notes  relate  to  the  second,  mi- 
executed  will,  Exhibit  14? 

Mr.  Calhoun:     Agreed. 

Q.  (By  Mr.  Resnik):  And  I  would  like  you 
to  satisfy  yourself  also  that  that  is  the  case,  so 
would  you  pursue  it?  [93] 

A.  I  can't  satisfy  myself  from  looking  at  it,  al- 
though I  would  suspect  it  was.  If  you  two  gentle- 
men agree,  I  suppose  there  is  nothing  for  me  to 
disagree   al^out. 

Mr.  Resnik:  If  we  may  go  off  the  record  for  a 
moment,  I  think  we  can  satisfy  counsel,  too,  and 
save  a  lot  of  time. 

Q.  (By  Mr.  Resnik):  You  will  notice,  Mr. 
Partridge,  a  note  here,  "$500  to  satisfy  the  house- 
keeper." 

A.  I  am  not  sure  that  was  in  the  first  at  all,  but 
I  have  no  quarrel  with  your  conclusions  on  the  sub- 
ject.   I  just  am  unable  to  tell  on  there. 

Mr.  Calhoun:    Stock  there? 

Mr.  Resnik:     Yes. 


Commissioner  of  Internal  Revenue  133 

(Testimony  of  Robert  Gr.  Partridge.) 

Mr.  Calhoun:  If  it  says  stock,  I  will  agree,  be- 
cause there  wasn't  any  stock  in  the  first  will,  as  a 
partnership,  at  the  time  it  was  prepared. 

Q.  (By  Mr.  Resnik)  :  I  will  ask  you  to  read  to 
us  a  sentence  that  begins:  "Draw  agreement,  et 
cetera." 

A.  Draw  agreement  constituting  transfer  of 
stock" — "Di^dsion",  I  take  it,  that  is — does  that  look 
to  you — "Division  of  community  property  and 
transmuting  same." 

Q.  So  that,  with  reference  to  the  second  will, 
there  was  some  discussion  as  to  the  drafting  of  a 
written  agreement  [94]  transmuting  the  property, 
that  is,  the  interest  in  the  Les  Vogel  Chevrolet 
Company  ? 

A.  That  was  a  discussion  instituted  by  and  not 
Mr.  Yogel,  as  I  recall  it,  sir. 

Q.  And,  as  a  result  of  that  discussion,  no  such 
agreement  w^as  drawn  by  you,  was  there? 

A.  Well,  I  can  only  say  that  I  haven't  any  rec- 
ollection of  any  agreement  being  drawn.  I  can't 
say  that  it  was  as  a  result  of  that  discussion,  Mr. 
Resnik. 

Q.     Your  files  do  not  contain  such  an  agreement? 

A.     We  have  been  unable  to  find  one. 

Mr.  Resnik:  I  should  like  to  offer  in  evidence 
Respondent's  Exhibit  F  for  identification. 

Mr.  Calhoun:     No  objection. 

The  Court:     It  will  be  received. 

(Respondent's  Exhibit  F  was  received  in  evi- 
dence.) 
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Mr.  Resnik :  I  will  ask  the  Clerk  to  mark  another 
sheet  of  the  notes  of  Mr.  Partridge's  for  identifica- 
tion. 

The  Clerk:  Respondent's  Exhibit  G  for  identifi- 
cation. 

(Respondent's   Exhibit   G   was   marked   for 
identification.) 

Q.  (By  Mr.  Resnik)  :  I  will  show  you  a  sheet 
of  your  notes  which  has  been  marked  Respondent's 
Exhil^it  G  for  identification  and  I  [95]  will  ask  you 
if  it  is  possible  for  you  to  relate  that  sheet  to 
either  the  executed  will,  probated  will,  or  to  the 
unexecuted  will. 

A.  It  refers  to  the  corporation  as  in  existence 
at  that  time. 

Q.     Oh. 

A.     Apparently. 

Q.  I  see.  So,  from  that,  you  would  assume  that 
it  related  to  the  second  will,  when  the  corporation 
was  in  existence? 

A.  Yes,  sir.  I  have  discussed,  I  mean,  rather, 
1  have  reflected  the  statement  that  the  correct  name 
of  the  company  is  a  corporation,  name  of  the  &ve 
directors,  the  name  of  the  assets,  and  I  have  to 
assume,  I  have  no  independent  recollection,  I  have 
to  assume  that  it  refers  to  the  second  will,  or  the 
proposed  mil. 

Mr.  Resnik:  We  will  offer  in  evidence  Respond- 
ent's Exhibit  G  for  identification. 

Mr.  Calhoun:    No  objection. 

The  Court:    It  will  be  received. 
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(Respondent's    Exhibit    G   was    received    in 
evidence.) 

Q.  (By  Mr.  Resnik)  :  I  show  you,  Mr.  Part- 
ridge, Petitioner's  Exhibit  13  and  direct  your  at- 
tention to  a  phrase  that  appears  thereon:  "Trans- 
mutation Agreement  (January  1,  '43)."  I  ask  you 
what  [96]  you  sought  to  convey  to  yourself  or  Mr. 
O'Connell  by  that  note. 

A.  I  sought  to  convey  to  myself  and  conse- 
quently to  Mr.  O'Connell  that  that  transmutation 
agreement  had  been  executed  between  Mrs.  Vogel 
and  Mr.  Vogel  on  January — I  say  executed;  it  had 
been  entered  into — I  repeat,  as  I  told  you,  I  have 
recollection  now,  whether  he  said  or  anyone  said 
it  was  in  writing  or  it  came  about  by  something 
that  had  been  done,  but  that  in  any  event  the  com- 
mmiity  property  had  been  transmuted  by  writing 
or  otherwise  on  January  1,  1943. 

Q.  When  you  say  "the  commimity  had  been 
transmuted",  what  do  you  mean  by  thaf? 

A.  I  mean  that  it  had  been  divided  into  the  sep- 
arate property  of  each. 

Q.  That  is,  whatever  was  community  property 
before  had  become  the  separate  property  of,  one- 
half  the  separate  property  of  Mr.  Vogel  and  the 
other  half  the  separate  property  of  Mrs.  Vogel? 

A.  Not  all  that  was  community.  This  related  to 
the  business,  the  interest  in  the  Chevrolet  agency, 
rather  than  stocks,  bonds,  securities,  home  and 
things  of  that  sort. 

Q.     What  else  did  Mrs.  Vogel  own  at  that  time? 


136  Estate  of  J.  Leslie  Vogel,  etc.,  vs. 

(Testimony  of  Robert  G.  Partridge.) 

A.  I  don't  know,  but  my  notes  reflect  certain 
items  of  property  here— I  will  be  glad  to  read 
them  to  you.  But  that  is  all  the  information  I 
have  on  it.  [97] 

Q.  What  do  your  notes  reflect  as  to  what  they 
possessed  at  the  time  that  you  drew  the  will  that 
was  executed? 

A.  They  reflect  that  the  Les  Vogel  Chevrolet 
Company  was  a  co-partnership,  that  Mr.  Les  Vogel, 
deceased,  was  a  general  partner  owning  a  third  of 
the  partnership,  that  Les,  Jr.,  was  a  partner  own- 
ing a  third  of  the  partnership,  that  Mrs.  Elizabeth 
Vogel  was  a  limited  partner  owning  a  third  interest, 
that  the  net  value  of  the  partnership  was  at  that 
time  $350,000,  that— here  is  a  note  that  was  made 
and  scratched  out  —  that  Mr.  Vogel,  Jr.,  signed  a 
note  payable  to  Mr.  Vogel  and  Mrs.  Vogel  for 
$3^300— or  that  could  be  3,  I  am  not  sure— $3,000. 
Could  you  assist  me  here?  Does  that  look  like 
"33"  to  you? 

Q.     Possibly  it  could  be  33  thousand. 

A.  Thirty-three  thousand  dollars.  That  there 
was  property  on  Mission  Street  purchased  with 
$50,000  taken  out  of  the  partnership,  that  yielded 
8  per  cent  per  annum,  which  left  a  net  worth  to 
the  incorporation  of  $275,000— that  it  was  incor- 
porated for  $150.  There  is  a  notation  "Loan  to 
corporation  for  $125,000."  I  have  no  recollection 
of  what  that  means  at  this  time.  It  is  further 
reflected  that  Mr.  Vogel  deemed  that  he  had  $20,000 
in  life  insurance,  $30,000  in  cash,  $16,000  in  bonds, 
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and  a  himdred  thousand  dollar  interest  in  the  busi- 
ness. 

And  yet,  in  a  similar  notation  appearing  just  op- 
posite that,  those  figures  were  changed,  the  first 
figures  were  [98]  scratched  out,  rather,  and  at  that 
time  he  told  me  that  there  was  $20,000  worth  of 
life  insurance  upon  his  life,  that  he  possessed  $30,- 
000  in  cash,  $31,000  in  bonds  and  $116,600  as  interest 
in  the  business,  or  a  total  of  $197,600. 

And  at  that  time  Elizabeth,  who  was  Mrs.  Yogel, 
Elizabeth  Vogel  had  $18,000  in  cash,  $20,000  in 
cash — you  will  have  to  decipher  this  figure  with 
me,  if  you  will,  it's  either  10  or — it's  been  imprinted 
over — it  looks  to  me  like  it  filially  ended  up  as  $10,- 
000  in  bonds,  do  you  agree? 

Q.    Yes. 

A.  HSF  (Household  Furniture)  on  Marina 
Boulevard  plus  inheritance,  that  Mr.  Yogel,  Jr., 
at  that  time  had  |20,000  in  cash,  a  thousand  dollars 
in  bonds  and  one-third  of  the  business  plus  the  in- 
heritance. 

Does  that  answer  your  question? 

Q.  What  did  the  transmutation  agreement  that 
you  refer  to  in  your  notes  seek  to  do?  You  under- 
stand, with  reference  to  the  property  that  you  have 
stated  was  owned  by  Mr.  and  Mrs.  Yogel. 

A.  I  don't  think  I  understand  your  question, 
sir. 

Q.  You  have  stated  in  your  notes,  Exhibit  13, 
that  you  received  some  information  about  a  trans- 
mutation agreement.  A.     I  see. 
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Q.     January   1,    '43.  A.     Yes.    [99] 

Q.  What  did  that  agreement,  as  yon  now  recol- 
lect, propose  to  achieve,  with  reference  to  the  prop- 
erties that  you  delineated,  that  were  possessed  by 
the  Vogels  at  that  time^ 

A.  To  transmute  to  Mrs.  Vogel  one-third  of  the 
interest  in  the  Chevrolet  Company  as  then  consti- 
tuted. 

Q.     And  nothing  more'? 

A.  That  is  right.  There  was  never  any  discus- 
sion that  I  remember  concerning  any  other  things, 
other  than  the  Chevrolet  Company. 

Q.     Did  you  pursue  that  matter  with  Mr.  and 
Mrs.  Vogel  at  all,  the  matter  of  the  transmutation 
agreement,  at  that  time? 
A.     No  then.    I  did  later. 
Q.     When  you  say  "later",  when  later  ? 
A.     When  we  were  talking  about  the  second  will. 
Q.     What  discussions  did  you  have  at  that  time? 
A.     Mr.  Vogel — these  notes  now  remind  me — had 
taken  a  position  when  he  talked  to  me  initially  that 
this    property   had   been    transmuted.      He    didn't 
know  the  details,  and  I  didn't  either,  frankly.     I 
felt  that  in  order  to  sanctify  the  situation  or  to 
implement  it,   shall  I   say,   assuming  it  had  been 
done  in  the  first  place,  it  would  be  better  to  have 
some  expression  in  writing,  and  I  suggested  that 
to  him,  and  that  is  reflected  in  those  later  notes 
that   are   now   in   evidence — I   have   forgotten   the 
exhibit  number — but  again  it  was  something,  a  re- 
lationship  something  like  this,  Mr.   Resnik:     Mr. 


Commissioner  of  Internal  Revenue         139 

(Testimony  of  Robert  G.  Partridge.) 
Vogel  was  not  skilled  [100]  in  the  law  or  in  the 
ways  of  business  or  estates  of  this  sort.  When  he 
did  talk  to  me  initially  he  always  took  the  position, 
"This  is  Mrs.  Yogel's  property,"  as  her  own,  but  he 
was  never  able  to  very  clearly,  or  at  all  clearly, 
tell  me  why  it  was.  Therefore,  when  you  ask  me 
w^hether  I  pursued  it,  I  did  at  the  time  this  second 
will  was  discussed,  and  at  that  time  said  w^e  ought 
to  set  it  down  in  writing  so  there  would  be  no 
question  about  it. 

Q.     Did  you  discuss  that  at  all  with  Mrs.  Vogel? 

A.     Not  to  my  recollection. 

Q.  And  Mr.  Vogel  used  the  term  "separate  prop- 
erty" and  the  term  "community  property"? 

A.  Undoubtedly,  but  I  can't  sit  here  and  tell  you 
that  I  specifically  remember  it.  Whatever  terms 
he  used,  may  I  say,  that  he  conveyed  to  me,  as  we 
were  discussing  these  matters,  that  he  was  imder 
that  impression,  the  interest  of  Mrs.  Vogel  in  the 
company  was  her  o\vn  property,  as  such,  call  it 
separate,  as  it  should  be,  or  otherwise,  the  effect 
that  I  gathered  or  the  understanding  that  I  gath- 
ered from  his  discussions  was  the  same. 

Q.  Didn't  some  difference  of  opinion  arise  be- 
tween you  and  Mr.  Skinner  as  to  the  nature  of  a 
property  of  the  Vogels  at  the  time  that  it  was  neces- 
sary to  file  the  estate  tax  in  the  estate  of  J.  Leslie 
Vogel  ? 

A.  I  think  that  could  be  better  answered  by  Mr. 
O'Connell.  [101]  I  did  very  little  in  connection  with 
the  probate  of  the  estate,    I  might  state  that  there 
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have  been  differences  of  opinion  between  Mr.  Skiii- 
ner  and  me  on  various  occasions  on  various  sub- 
jects. Whether  they  have  inchided  that  question, 
I  can't  answer,  l)ut  Mr.  O'Connell  was  the  one  who 
took  the  active  interest  in  the  probate  of  the  estate. 
I  did  not. 

Q.  Did  you  take  any  part  in  the  preparation  of 
the  income  tax  returns  of  the  Vogels  during  their 
lifetime?  A.     No. 

Q.     You  are  not  familiar  with  that? 

A.  Familiar  as  to  whether  I  took  any  part  in 
them  ? 

Q.  Familiar  with  the  returns  as  filed  or  the  dec- 
larations made  in  such  returns,  as  to  the  nature  of 
the  property. 

A.  No,  I  have  no  recollection  of  ever  having 
seen  one. 

Q.  Do  you  recall  ha\ung  a  meeting  with  Mr. 
Emil  Kubik,  State  Tax  Agent,  wdio  sits  at  my  right? 

A.  I  have  seen  the  gentleman  before.  I  talked 
to  him  before.    But  I  couldn't  tell  you  when. 

Q.  Do  you  recall  that  in  late  1955  at  your  office 
on  two  occasions — I  am  sorry,  the  early  part  of 
1955,  in  January  1955 — you  had  two  discussions 
with  Mr.  Kubik  with  reference  to  the  estate  now 
in  question? 

A.  I  recall  talking  to  the  gentleman  sitting  to 
your  right,  whom  you  have  identified  as  Mr.  Kubik, 
and  I  also  recall  talking  to  someone  in  my  office, 
at  least  on  one  occasion,  about  [102]  the  estate  of 
Vogel.     I  am  miable  to  tell  you  Avhether  it  is  the 
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same  gentleman  you  have  identified  as  Mr.  Kubik 
or  not.    I  do  not  deny  it,  and  if  you  tell  me  that  he 
was,  then  he  is  the  one  who  was  there.    I  just  have 
no  recollection  on  the  subject. 

Q.  Do  you  recall  that  at  that  time  you  made  a 
statement  that,  to  him,  that  you  believed  all  the 
property  owned  by  the  Vogels  at  the  time  of  Mr. 
Vogel's  death  was  community  property  *? 

A.     No,  I  don't,  I  have  no  recollection  of  that. 

Q.  Do  you  further  recall  that  you  made  a  state- 
ment to  Mr.  Kubik  in  the  conference  of  January 
14,  1955,  that  you  had  no  knowledge  of  any  agree- 
ments relative  to  the  transmutation  of  community 
property  to  separate  property? 

A.  That  was  my  frame  of  mind  and  always  has 
been,  so  I  would  not  doubt  that  I  told  him  that.  But 
I  have  no  independent  recollection  of  it. 

Q.  Didn't  you  tell  Mr.  Kubik  in  the  meeting  of 
January  18,  1955,  that  in  your  view,  having  known 
Mr.  Vogel  for  many  years  and  having  counselled 
him  in  legal  matters  for  many  years,  that  you  be- 
lieved he  didn't  know  the  difference  between  com- 
munity property  and  separate  property  or  jointly 
owned  property? 

A.  I  might  have.  I  can't  tell  you  whether  I  did 
or  did  not. 

Q.  Don't  you  recall  telling  Mr.  Kubik  at  that 
time  that  [103]  in  your  impression,  after  having 
coimselled  Mr.  Vogel  in  legal  matters  and  having 
assisted  in  the  preparation  of  his  will,  that  you 
believed  he  regarded  everything  as  coiumunity  prop- 
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erty,  since  it  was  all  accumulated  through  the  ef- 
forts of  himself  in  his  business  endeavors'? 

A.  If  I  may  make  this  comment — no.  First,  of 
all,  let  me  answer  your  question.  I  don't  recall 
saying  that.  To  the  best  of  my  recollection,  I  have 
no  notes  reflecting  that.  To  the  ]:>est  of  my  recol- 
lection, Mr.  Kubik  came  in  one  day,  I  remember 
one  day,  I  don't  deny  it,  it  might  have  been  two 
days,  and  we  spoke  rather  lightly  in  general  over 
the  counter  in  our  office,  and  I  may  very  well  have 
told  him  that  in  my  judgment  Mr.  Vogel  didn't 
really  know  the  difference,  meaning  legal  signifi- 
cance, between  separate  and  community  property, 
and  I  think  that  is  possibly  the  fact,  l^ut  that  my 
impression  of  Mr.  Vogel's  activities  or  position  in 
the  matter  was  that  he  felt  he  had  turned  over  to 
Mrs.  Vogel,  as  her  property,  her  share  of  the 
business,  that  I  didn't  know  how  it  had  been  ac- 
complished and  hadn't  been  able  to  find  out  and 
didn't  know  whether,  in  fact,  it  had  been  accom- 
plished. And  I  still  don't  know.  Now,  that  was 
the  general  tenor  of  my  discussion  with  Mr.  Kubik, 
as  I  remember. 

Mr.  Resnik:     No  further  questions  at  this  time. 

Mr.  Calhoun:    I  Avould  like  to  ask  one  question. 

Redirect  Examination 

Q.  (By  Mr.  Calhoun)  :  You  are  familiar,  are 
you  not,  with  the  fact  that  division  of  community 
property  does  not  result  in  a  gift  tax  ? 

A.     No,  I  won't  admit  that.    I  don't  do  tax  work 
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or  state  ^York.    I  am  glad  Mr.  Vogel  didn't  ask  me 
if  it  needed  to  be  taxed,  because  I  could  have  given 
him  no  correct  answer.     I  am  ashamed  to  admit 
that,  your  Honor,  but  I  do  no  tax  work  whatsoever. 

Mr.  Calhoun:    No  further  questions. 

The  Court:    You  may  be  excused. 

(Witness  excused.) 

Mr.  Calhoun:     I  will  call  Mr.  O'Connell. 
Whereupon 

WALLACE  O'CONNELL 

a  witness  called  by  and  on  behalf  of  the  Petition- 
ers, being  first  duly  sworn,  was  examined  and  testi- 
fied as  follows: 

The  Clerk:  Be  seated  and  state  your  name, 
please. 

The  Witness:  Wallace  O'Comiell.  Although  my 
lawful  name  is  AYilliam  Wallace  O'Connell,  I  don't 
use  the  name  William  in  business  at  all.  That  is 
my  full  true  name. 

Direct  Examination 

Q.  (By  Mr.  Calhoun)  :  You  are  an  attorney-at- 
law,  are  you  not?  A.     I  am. 

Q.     And  you  are  associated  with  Mr.  Partridge? 

A.     I  am.  [105] 

Q.  I  hand  you  what  is  marked  Petitioner's  Ex- 
hibit 14,  purporting  to  be  a  proposed  will  or  draft 
of  the  last  will  and  testament  of  J.  Leslie  Yogel, 
as  has  been  pre^dously  identified.  Did  you  have 
anything  to  do  with  the  making  of  that  draft? 
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A.  Yes,  I  would  say  that  the  verbiage  and  so 
forth,  insofar  as  it  contains  any  amendments  of 
the  original  will,  and  there  were  substantial  ones, 
were  all  my  work. 

Q.  Do  you  have  any  notes  of  your  own  concern- 
ing that  draft,  and  particularly  concerning  Para- 
graph Fourth? 

A.  Well,  let  me  say  this,  that  I  have  here  two 
classes  of  notes,  a  long  sheaf  of  them  representing 
drafts  of  the  exact  verbiage  of  this  proposed  will 
and  one  proposed  for  Mrs.  Elizabeth  Vogel,  and 
then  a  couple  of  others— if  I  may  look  at  those 
again,  please— that  are  general  notes  made  in  con- 
ference, I  would  say,  with  Robert  Partridge,  pre- 
paratory to  my  drafting  the  will. 

Q.  Do  you  have  any  note  in  there  that  relates 
to  Paragraph  Fourth? 

A.  I  believe— I  see  here  my  longhand  draft  of 
the  amendment  to  Paragraph  Fourth  from  the  orig- 
inal will  that  was  in  the  file.  This  is  my  long- 
hand, it  is  no  more  than  an  exact  transcript  of 
what  was  typed  into  Fourth,  Paragraph  Fourth. 

Q.  Before  you  drafted  that  did  you  have  any 
preliminary  notes?  [106]  A.     Yes,  I  do. 

Q.     What? 

A.  I  have  a  sheet  here,  that  is,  of  my  notes 
made  at  the  time,  after  consultation  between  Mr. 
Vogel,  Sr.,  and  Mr.  Partridge,  that  represent  Mr. 
Partridge's  extract  or  comment  summation  of  his 
notes  to  me,  instructing  me  as  to  what  he  wanted 
accomplished. 
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Q.  Can  you  point  out  any  reference  there  as  to 
Paragraph  Fourth"? 

A.  Not  any  specific  reference  to  Paragraph 
Fourth.  There  are  some  notes  here  having  to  do 
with  the  same  general  area  of 

Q.     That  is  what  I  mean,  the  same  general  area. 

A.     Or  subject. 

I  have  a  note  here,  verbs  and  so  forth  are  left 
out  of  these  notes,  it  says,  "To  leave  no  doubt,  an 
agreement  transmuting  connnunity  property" — this 
is  all  in  shorthand — "Com  proi)  to  her  prop" — that 
would  mean  community  property  to  her  separate 
property. 

Q.  Do  you  recall  why  you  said,  "To  leave  no 
doubt"? 

A.  I  don't.  I  don't.  All  that  I  can  say  is  that 
when  I  came  to  drafting  the  will  in  its  final  form — 
and  when  I  say  "'final  form",  the  form  we  submit- 
ted to  Mr.  Vogel  to  execute  some  weeks  or  a  month 
or  two  before  his  death — I  prepared  Paragraph 
Fourth  of  this  as  it  now  reads,  which  recites  a  seg- 
regation. [107]  That  is  based  on  some  oral  impres- 
sion of  mine  at  the  time. 

Q.  Handing  you  what  has  been  marked  Peti- 
tioner's Exhibit  No.  13  in  evidence,  which  has  been 
identified  as  being  entirely  in  the  handwritmg  of 
Mr.  Partridge,  did  you  have  this  information  avail- 
able to  you  when  you  drew  the  second  will,  pro- 
posed draft  of  the  second  will? 

Mr.  Resnik:  I  think  the  question  is  vague  and 
misleading.    It  is  not  a  question  of  whether  it  was 
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available.     Undoubtedly  it  must  have  been  in  the 

office. 

Mr.  Calhoun:  We  can  find  out  whether  it  was 
and  then  I  can  go  on  from  there,  if  your  Honor 
please. 

The  Court:    Proceed. 

Q.     (By  Mr.  Calhoun)  :    Answer  the  question. 

A.  I  had  all  of  Mr.  Partridge's  notes  available 
and  in  hand,  I  would  say. 

Q.     Did  you  go  over  those  notes? 

A.  To  the  extent  I  was  in  any  doubt  or  confu- 
sion as  to  any  date  or  detail. 

Q.  Did  you  happen  to  see  where  it  says  "Trans- 
mutation agreement  (January  1,  '43)"? 

A.  If  I  may  answer  that  this  way,  I  would  say 
— we  have  been  talking  here  of  the  so-called  second 
will? 

Q.     That  is  right. 

A.  And  these  notes  that  you  now  show  to  me, 
this  Exhibit  [108]  13  for  the  Petitioner,  are  notes 
back  at  the  date  of  the  original  will,  in  the  '46 
will,  with  which  I  had  some  limited  connection  also. 
Whether  I  had  these  notes  before  me — ^you  see,  this 
is  a  will  filed,  we  would  have  j)reserved  a  will  file 
for  Les  Vogel  from  the  time  we  first  drew  his  will, 
and  those  notes  would  have  been  in  there,  I  might 
have  thought  it  necessary  or  not  necessary  to  go 
over  them  at  the  time  of  the  second  one,  and  I 
cannot  answer  it. 

Q.  I  am  trying  to  luring  out  if  you  have  any 
recollection  as  to  why  you  said  in  your  Plaintiff's 
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Exhibit  16,  which  has  been  marked  for  identifica- 
tion, I  don't  believe  it  has  been  admitted  yet,  "To 
leave    no    doubt,    an    agreement    transmuting    com 
property  to  sep  property." 

Mr.  Resnik:  If  your  Honor  please,  the  question 
has  been  asked  and  answered  and  I  think  it  is  ob- 
jectionable on  that  ground.  He  stated  that  he  had 
no  recollection. 

The  Court:    You  may  answer. 

A.  The  only  thing  that  I  can  say  in  that  regard, 
that  looks,  it  looks  there,  as  it  sits  there,  and  it  is 
not  in  my  memory  at  the  time,  that  Mr.  Partridge 
may  have  suggested  that  I  give  consideration 
whether  we  should  prepare  a  formal  recital  of  what 
was  done  in  the  form  of  a  formal  transmutation 
agreement,  the  words  "To  leave  no  doubt".  Now, 
I  would  be,  not  speculating,  but  my  memory  is  this, 
that  at  some  stage  at  some  date,  and  it  may  have 
been  this  date  of  January  1,  '43,  [109]  a  partner- 
ship was  created,  and  that  was  some  kind  of  a 
writing  that  segregated  this  business  into  separate 
interests,  and  he  may  have  asked  me  for  an  opinion, 
which  I  may  have  even  researched  or  given  him 
some  answer  on  at  that  time  or  given  him  some 
conclusion  of  my  own,  that  was  sufficient  in  and  of 
itself  to  segregate,  but  I  have  no  recollection  of  it 
now. 

Mr.  Resnik:  I  move  that  the  answer  be  stricken 
as  indicating  no  present  recollection  or  knowledge 
on  the  part  of  the  witness,  as  reflected  in  the  an- 
swer itself. 
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The  Court:    Motion  denied. 

Mr.  Callioim:  I  will  offer  in  evidence  Petitio!i- 
er's  Exhibit  16,  to  be  marked  for  identification. 

Mr.  Resnik:     No  objection. 

The  Court :    It  will  be  received. 

(Petitioner's  Exhibit  No.  16  was  marked  for 
identification  and  was  received  in  evidence.) 

Mr.  Calhoun:  Could  I  call  Mr.  Hardy,  who  is 
right  here,  for  about  three  questions,  and  that  is 
alH  I  would  like  to  be  able  to  let  him  go  on  his 
way.  He  is  very  anxious  to  get  away.  He  came 
up  here  without  a  subpoena. 

The  Court:    You  may  step  down,  Mr.  O'Connell. 

(Witness  temporarily  excused.) 
Whereupon 

AETHUR  M.  ECARDY 
a  witness  called  by  and  on  behalf  of  the  Petition- 
ers, being  [110]  first  duly  sworn,  was  examined  and 
testified  as  follows: 

The  Clerk :    Will  you  state  your  name,  please  ? 

The  Witness:    Arthur  M.  Hardy. 

Direct  Examination 

Q.  (By  Mr.  Calhomi)  :  What  is  your  occupa- 
tion, Mr.  Hardy? 

A,     I  am  a  building  contractor. 

Q.  Did  you  ever  have  occasion  to  build  a  build- 
ing called  the  Anse  Vista  Apartments'? 

A.    I  did. 
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Q.  In  that  connection,  whom  did  you  negotiate 
with  in  regard  to  that  building? 

A.  I  designed  and  built  the  buildmg  for  Eliza- 
Vogel. 

Q.  Did  you  negotiate  ^Yith  Mr.  Yogel  or  did 
you  negotiate  with  Mrs.  Vogel? 

A.     All  my  negotiations  were  with  Mrs.  Yogel. 

Q.  Do  you  know  whether  or  not  the  property 
stood  in  her  name? 

A.  It  did  at  that  time.  In  fact,  I  believe  she 
bought  it  from  me.  I  o\\Tied  the  property  orig- 
inally and  sold  it  to  Mrs.  Vogel  and  then  negotiated 
and  built  the  building  for  her. 

Q.  Did  you  have  any  understanding  of  whom 
you  were  building  it  for? 

A.     I  was  building  it  for  Mrs.  Vogel. 

Mr.  Calhoun:    No  further  questions.  [Ill] 

Cross  Examination 

Q.  (By  Mr.  Resnik)  :  When  did  Mrs.  Vogel  first 
acquire  the  property  from  you? 

A.  Well,  I  would  say  somewhere  around  seven 
years  ago,  if  I  recall  right.  I  don't  know  exactly. 
I  bought  the  property  originally  myself  when  the 
tract  was  first  built  in  Anse  Vista.  I  was  the  orig- 
inal owner  of  that  property,  after  it  was  developed 
on  that  cemetery  property  up  there. 

Q.     It  could  have  been  around  May  1950? 

A.     It  could  have. 

Q.     Did  Mrs.  Vogel  buy  the  lot  from  you? 

A.     She  bought  the  lot  from  me,  yes. 
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Q.  And  then  you  designed  an  apartment  house 
that  went  on  it?  A.     That  is  correct. 

Q.  Do  you  know  where  Mrs.  Vogel  acquired  the 
money  for  you  to  buy  the  lot? 

A.     I  have  no  idea. 

Q.  Do  you  know  where  she  got  the  money  to 
buy  the  building,  to  have  the  building  built,  that 
went  on  it?  A.     I  have  no  idea. 

Mr.  Resnik:    That  is  all. 

Mr.  Calhoim:    No  further  questions. 

The  Court:    You  are  excused.  [112] 

(Witness  excused.) 
Whereupon 

WALLACE  O'CONNELL 

a  witness  called  by  and  on  behalf  of  the  Petition- 
ers, having  been  previously  sworn,  resumed  his 
testimony  as  follows: 

Mr.  Calhoun :  I  have  no  further  questions  of  Mr. 
O'Connell. 

Cross  Examination 

Q.  (By  Mr.  Resnik) :  If  you  had  researched 
the  question  and  written  an  opinion  with  reference 
to  transmutation  of  property,  wouldn't  your  files 
reflect  that? 

A.  If  I  had  written  an  oi^inion,  it  would,  but 
I  may  have  given  an  opinion  without  writing  it, 
just  expressed  the  opinion  of  necessity,  and  I  have 
no  recollection  of  having  done  so  or  not  having 
done  so. 
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Q.  Did  you  assist  in  the  preparation  of  the  in- 
come tax  returns  of  the  Vogels  prior  to  Mr.  Vogel's 
death?  A.    No. 

Q.  Were  you  familiar  with  how  they  reported 
their  income  for  tax  purposes'? 

A.     No,  I  never  was. 

Q.  Did  you  have  any  discussions  with  Mr.  Skin- 
ner as  to  how  the  estate  tax  return  should  be  pre- 
pared after  Mr.  Vogel's  death?  [113] 

A.  As  far  as  our  office  was  concerned,  I  was 
the  one  primarily  engaged  in  the  problems  of  the 
probate,  and  Mr.  Skinner  and  I  conversed  on  sev- 
eral occasions,  and  I  think  the  upshot  of  our  dis- 
cussions was  that  it  would  be  to  the  best  interests 
of  the  family  to  call  in  someone  certainly  more  ex- 
pert than  our  office  in  matters  of  taxes  and  I  think 
it  was  the  concensus  of  Mr.  Skinner  and  myself 
that  Mr.  Jacobs  was  brought  into  the  picture,  Mr. 
Te^ds  Jacobs,  and  following  that  we  did  no  orig- 
inal thinking  whatever  on  the  question  of  returns. 

Q.  I  show  you,  Mr.  O'Connell,  Petitioner's  Ex- 
hibit 16  in  evidence  and  ask  you  if  you  will  read 
for  us  the  third  and  fourth  and  fifth  and  sixth  sen- 
tences appearing  on  that  page. 

A.  These,  of  course,  are  scattered,  shorthand  al- 
most, you  might  say.  It  says,  ''Eliz  (meaning 
Elizabeth),  Jr.  and  Sr.  own  one-third  each — some- 
time ago.  Elizabeth  received  one-half  of  Senior's 
two-thirds,  but  no  agreement  to  take  in  lieu  of  com 
prop   (community  property,  I  would  say)   strictly 
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speaking,  Eliz".     I  am  sorry,  I  don't  know  what 

that  means,  other  than  what  it  says. 

Q.  It  does  say  that  there  was  no  agreement 
between  them,  isn't  that  clear? 

Mr.  Calhoim:     It  doesn't  say  that  at  all. 

Mr.  Resnik:  Please,  Mr.  Calhoun.  I  am  askmg 
the  witness  the  question.    He  shall  answer  it.  [114] 

The  Witness :    I  shall  try. 

Mr.  Calhoun :  I  would  not  want  him  misled  as  to 
what  it  does  and  what  it  doesn't  say. 

A.  "But  no  agreement  to  take  in  lieu  of  commu- 
nity property,"  I  don't  know  what  that  may  mean 
at  this  time. 

Q.  (By  Mr.  Resnik)  :  Did  you  meet  with  Mr. 
Vogel  at  any  time  in  connection  with  the  prepara- 
tion of  the  executed  will  or  the— an  executed  will? 

A.  I  will  say,  I  did  not  see  Mr.  Yogel  in  connec- 
tion with  the  executed  will.  At  that  time  I  was  an 
employee  in  the  office.  I  am  uncertain  whether  I 
may  not  have  witnessed  the  will,  and  I  may  have 
been  responsible  for  the  language,  particularly  of 
the  trust  pro^^sions.  I  don't  believe  I  discussed  it 
at  all  with  him.  The  second  time,  yes,  I  did  take  a 
larger  part  in  it,  although  I  don't  believe  I  was 
present  at  discussions  in  the  office.  I  believe  I  talked 
to  Mr.  Vogel  on  the  telephone  on  one  or  two  occa- 
sions regarding  specific  matters,  not  the  over-all 
picture,  and  certainly,  I  would  say,  not  in  connec- 
tion with  anything  that  has  been  discussed  here 
this  morning. 

Q.     So  that  you  received  no  firsthand  knowledge 
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from  Mr.  Vogel  with  reference  to  the  character  of 
the  property  held  by  the  Vogels  at  the  time  you 
were  considering  a  drafting  of  the  will? 

A.  I  would  say  not.  I  would  say  that  all  of  my 
information  [115]  came  from  Mr.  Partridge  in 
summation  to  me  and  I  wrote  it  up  as  I  understood 
it  to  be. 

Mr.  Resnik:  I  have  no  further  questions  at  this 
time. 

Redirect  Examination 

Q.  (By  Mr.  Calhoun) :  In  the  first  will,  the  one 
that  was  admitted  to  probate,  there  was  the  right  of 
election  to  take  into  the  will  in  lieu  of  community 
property,  was  there  not? 

Mr.  Resnik:  I  believe  this  goes  beyond  the  scope 
of  the  cross  examination.  Furthermore,  the  witness 
testified  that  he  had  no  communication  with  the 
Vogels  as  to  the  drafting  of  the  first  will,  since  he 
was  only  an  employee  in  the  office. 

Mr.  Calhoun :  If  your  Honor  please,  the  purpose 
of  that 

Mr.  Resnik:  I  will  stipulate  as  to  what  the  will 
shows.  It  is  in  evidence,  your  Honor. 

Mr.  Calhoun :  The  purpose  of  that,  he  was  refer- 
ring to  some  notes,  and  I  don't  know  whether  you 
have  those  notes,  Mr.  Resnik 

The  Court :    Counsel  approach  the  bench. 

I  have  to  leave  promptly  at  4  o'clock  this  evening. 
Do  you  think  you  can  finish  before  4  o'clock,  before 
that  time? 
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Mr.  Resnik:    No,  sir,  we  cannot. 

Mr.  Resnik:    Ten  o'clock  tomorrow  morning? 

The  Court:    Nine-thirty.  [116] 

Q.  (By  Mr.  Calhoun)  :  The  proposed  will,  since 
there  was  separate  property  mentioned  in  there, 
had  no  provision  in  it  to  elect  as  to  separate  prop- 
erty? 

A.     The  one  that  Mr.  Vogel  had  at  the  time  he 

died? 

Q.     Which  he  hadn't  executed. 

A.     Your  question  is? 

Q.  I  will  reframe  it.  In  the  first  will,  there  was 
a  provision  in  which  the  spouse  could  elect,  either 
take  into  the  will  in  lieu  of  community  property  or 
take  her  community  property,  right?  A.    Yes. 

Q.  In  the  second  will,  you  have  stated  in  there 
the  property  is  separate,  in  paragraph  4,  so  there 
would  be  no  need  for  such  a  provision,  isn't  that 

true  ? 

A.  Well,  that  is  what  paragraph  4  of  the  pro- 
posed will  and  of  Mrs.  Vogel's  proposed  will,  both 
concurred 

Q.  With  that  in  mind,  with  regard  to  your 
notes,  right  above  No.  1,  on  Petitioner's  16,  would 
that  have  any  reference  to  that  particular  elimina- 
tion of  that  provision? 

A.     I  can't  answer  that.  I  am  sorry. 

Q.    Will  you  read  what  that  says? 

A.  It  says  "Strictly  speaking  (comma),  elec- 
tion." 

Q.     Road  the  beginning  of  it. 
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A.  Oh,  yes.  What  I  read  before,  "Elizabeth, 
Junior  [117]  and  Senior  ovm  one-third  each,  some- 
time ago.  Elizabeth  received  one-half  of  Senior's 
two-thirds  but  no  agreement  to  take  in  lieu  of  com 
prop  (commmiity  property).  Strictly  speaking, 
election." 

Q.  You  don't  know  any  more  than  you  did  at 
first? 

A.  ¥0.  The  wills  as  finally  i^repared  are  the 
upshot  of  my  knowledge  and  imderstanding. 

Mr.  Calhoun:    No  further  questions. 

Recross  Examination 

Q.  (By  Mr.  Resnik)  :  Did  you  prepare  a  will 
for  Mrs.  Vogel  in  1946  ?  A.     No,  sir. 

Q.  You  testified  that  a  proposed  will  for  Mrs. 
Yogel  was  prepared  at  the  time  of  the  drafting  of 
the  second  and  imexecuted  will? 

A.  Roughly,  the  preparation  of  it  arose  out  of 
the  same  conferences  and  discussions  had  and  it 
was  prepared  roughly  at  the  same  time — if  I  am 
not  mistaken,  I  got  hers  out  before  his. 

Q.     Do  you  have  a  copy  of  that  vuth  you? 

A.  Yes,  I  do.  That  was  sent  to  her  by  Mr.  Part- 
ridge and  then  at  the  death  of  Mr.  Yogel  — that 
wasn't  completed,  either,  that  is. 

Mr.  Jiesnik:  We  will  offer  as  a  joint  exhibit  the 
unexecuted  will  drawn  up  by  Partridge  and  O'Con- 
nell,  the  [118]  imexecuted  will  of  Elizabeth  Yogel. 

The  Court:    It  may  be  received. 

The  Clerk:    Exhibit  H-17. 
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(Testimony  of  Wallace  O'Connell.) 

(Respondent-Petitioner's  Joint  Exhibit  No. 
H-17  was  marked  for  identification  and  was 
received  in  evidence.) 

Q.  (By  Mr.  Resnik) :  At  the  time  that  you 
drafted  the  will  of  Mrs.  Vogel,  Exhibit  H-17,  did 
you  have  any  discussions  with  her? 

A.  Yes,  I  think,  I  believe  so,  in  the  presence  of 
Mr.  Partridge  and  Mr.  Vogel,  Sr.  They  consulted 
together  on  at  least  one  occasion  with  Mrs.  Vogel  in 
the  office  and  I  was  there,  and  there  were  a  number 
of  consultations  with  Mr.  Yogel. 

Q.  Did  you  make  inquiry  of  Mrs.  Vogel  or  Mr. 
Vogel  as  to  whether  or  not  any  written  agreement 
converting  community  to  separate  property  had 
been  made? 

A.  I  made  none  such.  I  don't  remember  any 
such  being  made. 

Q.     Was  any  such  agreement  ever  handed  you? 

A.     No. 

Q.  Was  any  such  agreement  prepared  by  you 
or  your  firm?  A.     None. 

Mr.  Resnik:    I  have  no  further  questions. 

Further  Redirect  Examination 

Q.  (By  Mr.  Calhoun) :  That  agreement,  for  the 
record,  page  1,  the  original  [119]  and  the  copy  were 
found  together,  and  there  was  never  assembled  into 
two  separate  copies  the  proposed  will  for  Mrs.  Les 
Vogel,  isn't  that  true? 

A.     That  is  true,  yes.  There  is  in  the  file  here  a 
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letter  forwarding  to  Mrs.  Vogel  a  copy  of  the  draft 

on  the  date  of  July  14,  1950. 

Q.  And  Mr.  Vogel  died  August  16,  1950,  isn't 
that  true? 

A.  I  am  not  certain  of  the  date.  It  was  in  the 
early  fall  of  1950.  He  had  had  his  copy  of  the  will, 
as  I  recall,  a  month  or  so,  and  I  called  him  one  day 
and  he  said  he  would  be  doMTi,  he  would  be  down, 
and  a  week  later  he  was  dead. 

Mr.  Calhoun :    I  have  no  further  questions. 
The  Court:    You  are  excused. 

(Witness  excused.) 
The  Court :    We  will  suspend  until  9 :30  tomorrow 
morning. 

(A¥hereupon,  at  3:40  o'clock  p.m.,  Thursday, 
June  20,  1957,  the  hearing  in  the  above-entitled 
matter  was  recessed,  to  reconvene  tomorrow, 
Friday,  Jime  21,  1957,  at  9:30  o'clock  a.m.) 

Friday,  June  21,  1957 
Proceedings 

The  Clerk:  The  Court  is  now  in  session.  Judge 
Van  Fossan  presiding. 

Mr.  Calhoun:  Mrs.  Vogel,  will  you  resume  the 
stand,  please? 

The  Court:  The  oath  that  you  have  taken  ob- 
tains throughout  the  hearing. 

Mr.  Calhoun:  I  would  like  to  introduce  a  copy 
of  the  estate  tax  return  in  evidence. 

Mr.  Resnik:  No  objection,  your  Honor,  to  the 
copy  being  received. 
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The  Clerk:     Petitioner's  Exhibit  18  admitted  in 
evidence. 

(Petitioner's  Exhibit  No.  18  was  marked  for 
identification  and  was  received  in  evidence.) 
Mr.  Calhonn:  I  wonld  like  also  to  introdnce  in 
evidence  a  copy  of  a  document  entitled  "In  the 
Matter  of  the  Estate  of  J.  Leslie  Yogel,  Probate 
No.  118643,  First  and  Final  Report  of  Executors," 
et  cetera. 

Mr.  Resnik:  We  have  no  objection  to  the  receipt 
of  a  copy  of  such  report,  if  your  Honor  please.  We 
do  not  believe  that  it  has  any  materiality  to  the 
issues  in  this  proceeding.  Further,  we  do  not  believe 
that  the  document  is  self-proving  in  itself.  It 
merely  states  what  the  Executors  did,  and  of  course 
couldn't  resolve  the  issue  in  this  proceeding.  [123] 
Mr.  Calhoun:  If  your  Honor  please,  that  is  not 
the  purpose.  The  purpose  is  that  in  any  estate,  as 
far  as  taxwise  is  concerned,  certain  property  in  the 
inventory  of  the  estate  has  a  tax  effect,  property 
outside  the  inventory  has  a  tax  effect,  and  the  re- 
turn does  not  always  disclose  what  property  is  in 
the  inventory  and  what  property  is  out  of  the  in- 
ventory, and  the  final  report  shows  what  the  execu- 
tor was  charged  with,  as  being  in  the  inventory. 
The  Court:  It  is  received. 
The  Clerk:    Petitioner's  19  in  evidence. 

(Petitioner's  Exhibit  No.  19  was  marked  for 
identification  and  was  received  in  evidence.) 
]Mr.  Calhoun :     We  have  the  affidavit  concerning 
community  property,  together  with  what  is  known 
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as  the  inheritance  tax  affidavit;  these  are  copies 
which  we  would  like  to  offer. 

The  Court:    Made  by  whom? 

Mr.  Calhoun:  Made  by  the,  one  signed  by  Eliza- 
beth Yogel  —  Elizabeth  Yogel  has  signed  both  of 
them,  as  co-executrix. 

The  Court:    Any  objection? 

Mr.  Resnik:  We  do  not  object,  again,  your 
Honor,  to  the  copies,  nor  do  we  object  to  the  fact 
that  such  documents  were  filed  for  state  probate 
proceedings  and  perhaps  for  state  inlieritance  tax 
proceedings.  We  would  say  that  the  documents 
again  are  not  self-proving,  nor  can  they  resolve 
[124]  the  issue  for  federal  estate  tax  purposes,  and 
on  that  basis  we  will  object. 

The  Court :    They  will  be  received. 

The  Clerk:  Petitioner's  Exhibit  20  in  evidence. 
(Petitioner's  Exhibit  ^o.  20  was  marked  for 
identification  and  was  received  in  evidence.) 

Mr.  Calhoun:  If  your  Honor  please,  there  are 
certain  bonds  listed  on  the  return,  in  Schedule  E 
of  the  return,  under  "Jointly  Owned  Property,"  it 
is  stated  in  Item  ^^o.  5:  "Series  E  U.  S.  Bonds,  face 
amoimt  $7,050,  actual  value  at  date  of  death  $6,850. 
Standing  in  the  name  of  Les  Yogel  or  Mrs.  Eliza- 
beth Yogel."  And  they  put  the  value.  They  then 
also  say:  "Six  Series  E  LL  S.  War  Bonds,  face 
amount  $12,000,  actual  value  at  date  of  death 
$9,920.  Standing  in  the  name  of  Les  Yogel  or  Les 
Yogel,  Jr."  And  there  is  no  value  put  to  those.  It  is 
the  contention  that  they  are  not  the  property  of  the 
decedent. 
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Item  No.  7:  "Series  E  U.  S.  War  Bonds,  face 
amount  $22,050,  actual  value  at  date  of  death 
$19,585.  Standing  in  the  name  of  Mrs.  Elizabeth 
S.  Vogel  or  Les  Vogel."  And  those  were  listed  with 
no  value  for  the  tax  return.  In  other  words,  they 
were  disclosed  in  the  return,  that  such  bonds  did 
exist,  but  they  were  not,  they  were  contended  by  the 
return  as  being  non-taxable  in  the  estate. 

I  would  like  to  discuss  this  matter  with  counsel. 
[125]  If  those  amounts  are  correct,  and  the  names 
in  which  they  stand,  we  would  like  to  stipulate  that 
they  are,  rather  than  going  through  all  the  proof 
of  proving  what  they  were.  Is  that  correct? 

Mr.  Resnik :  I  am  prepared  to  say  that  the  bonds 
were  standing  in  the  names  as  appearing  on  the 
estate  tax  return  schedule  E.  I  want  to  satisfy 
myself  as  to  the  value. 

The  Court:  I  assume  the  lower  value  of  these 
bonds  was  because  they  had  not  matured? 

Mr.  Calhoun:  Face  value,  and  they  had  not  ma- 
tured. 

Mr.  Resnik:  If  your  Honor  please,  we  are  pre- 
pared to  stipulate  as  to  the  matter  of  the  vahie  that 
is  shown,  lesser  value  being  due  apparently  to  the 
fact  that  they  hadn't  matured.  However,  we  further 
wish  to  direct  the  attention  of  the  Court  to  the  fact 
that  Item  6  appearing  on  Schedule  E,  Series  E 
Bonds  standing  in  the  name  of  Les  Vogel  or  Les 
Yogel,  Jr.,  are  not  part  of  the  subject  of  the  contro- 
versy and  hwave  uot  been  included,  and  therefore 
liny  reference  to  tliem  in  this  proceeding  is  com- 
[)](^toly  iminaterial.  Wo  have  no  objection  to  agree- 
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ing  to  it,  but  we  don't  want  the  Court  to  be  con- 
fused by  our  stipulation  that  that  Item  6  is  in  any 
way  brought  into  controversy  here. 

The  Court:    It  will  be  received. 

Mr.  Calhoun :  Further,  the  90-day  letter,  on  page 
2,  subparagraph  (b),  under  Item  3,  other  miscel- 
laneous property,  [126]  Schedule  F,  showing  in- 
crease, there  was  included  four  shares  of  Pacific 
Turf  Club  stock,  500  shares  of  Pacific  Gas  &  Elec- 
tric redeemable  first  preferred,  467  shares  of  Bank 
of  America,  217  shares  Pacific  Gras  &  Electric  com- 
mon, 250  shares  Leslie  Financing  Company,  also 
Anse  Vista  Apartment  property,  savings  account 
Marina  Branch  of  the  Bank  of  America.  As  to  the 
stocks,  I  would  like  to  stipulate  that  those  particu- 
lar stocks  stood  in  the  name  of — without  prejudice 
to  the  type  of  property  they  are  —  they  actually 
stood  in  the  name  of  Mrs.  Vogel. 

Is  that  correct? 

Mr.  Resnik:  No.  Information  in  the  record  al- 
ready with  reference  to  the  Bank  of  America  stock, 
being  the  correspondence  from  the  bank;  we  also 
have  evidence  in  the  record  as  to  the  Pacific  Gas  & 
Electric  stocks,  and  I  would  just  as  well  have  the 
record  reflect  what  the  exhibits  show  on  that. 

As  to  the  Pacific  Turf  Club  stock,  there  is  testi- 
mony in  the  record  that  some  shares  of  that  stock, 
some  shares  were  in  the  name  of  the  decedent,  such 
testimony  having  been  brought  out  by  the  dece- 
dent's son. 

As  to  the  savings  account,  Marina  Branch,  our 
stipulation  covers  that,  I  believe. 
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Mr.  Calhomi:  I  am  just  talking  about  the  stocks 
now,  please.  We  will  come  to  the  apartment  house 
and  the  savings  account.  You  see,  there  were  four 
shares  of  Pacific  Turf  [127]  Club  stock  in  the  de- 
cedent's name,  and  also  four  shares  in  her  name. 
That  is  why  I  am  trying  to  clear  this  by  stipulation, 
rather  than  go  through  all  the  proof  as  to  that  par- 
ticular point. 

Mr.  Resnik:  Of  course,  in  this  respect,  your 
Honor,  it  should  be  pointed  out  that  to  the  extent 
that  any  items  of  stock  or  other  property  appearing 
in  the  name  of  the  decedent  which  were  included  in 
the  return  as  his  separate  property  were  by  the 
theory  of  the  Respondent  and  by  appropriate  ad- 
justment in  the  statutory  notice  reduced  by  one-half 
because  under  the  theory  of  the  Respondent  that 
was  held  to  be  community  property.  Accordingly,  if 
the  Court  were  to  hold  the  property  here  was  in 
some  way  segregated,  then  the  reduction  as  to  the 
other  items  that  are  community  property  would 
have  to  be  restored.  The  Petitioner  could  not  be 
contending  otherwise. 

Mr.  Calhoun:  I  agree  to  that.  The  only  thing  I 
am  asking  is 

Mr.  Resnik :  We  are  now  prepared  to  agree  that 
the  items  of  stock  appearing  in  Schedule  P  on  page 
2  of  the  statutoiy  notice  of  deficiency  were  in  the 
name  of  the  decedent's  widow. 

The  Court:    Is  that  what  you  wish? 

Mr.  Calhoun :  Yes.  May  that,  then,  be  received  as 
a  stipulation,  your  Honor? 
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The  Court:    It  may  be  so  stipulated.  [128] 

Mr.  Calhoun:  The  Anse  Vista  Apartment  prop- 
erty, was  that  standing  in  her  name  alone? 

Mr.  Kubik:    Yes. 

Mr.  Resnik:  As  to  the  Anse  Vista  Apartment 
property,  your  Honor,  it  might  be  significant  to 
ascertain  just  how  that  property  was  held,  not  only 
in  name,  but  in  any  other  legend  that  might  appear. 

Mr.  Calhoun:  I  agree  with  that.  I  am  just  ask- 
ing if  they  will  stipulate  as  far  as  the  title  of  the 
property,  it  was  in  her  name  alone,  and  not  on  the 
decedent's  and  her  name,  it  was  actually  in  her 
name,  irrespective  of  the  legal  effect  of  it,  that  is 
all,  just  like  the  bonds. 

I  understand  that  is  true,  Mr.  Kubik. 

Mr.  Kubik:    That  is  correct. 

Mr.  Resnik:  As  to  the  bare  name  alone,  we  will 
stipulate,  but  the  stipulation  does  not  go  beyond 
that. 

The  Court:    Very  well. 

Mr.  Calhoun:  As  to  the  savings  account,  Marina 
Branch,  Bank  of  America,  that  is  the  savings  ac- 
count we  have  stipulated  as  being  in  the  name  of 
Elizabeth  Vogel. 

Is  that  correct,  Mr.  Kubik? 

Mr.  Kubik :    I  didn't  follow  the  question. 

Mr.  Calhoun:    This  savings  account  down  here. 

Mr,  Kubik :    That  is  correct.  That  is  right. 

Mr.  Calhoun :    Very  well.  [129] 
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Whereupon 

ELIZABETH  VOGEL 

a  witness  recalled  by  and  on  behalf  of  the  Petition- 
ers, having  been  previously  sworn,  was  examined 
and  testified  further  as  follows: 

Direct  Examination — (Resumed) 

Q.  (By  Mr.  Calhomi) :  Mrs.  Vogel,  you  have 
heard  the  discussion  as  to  certain  stocks  standing  in 
your  name  alone.  You  knew,  did  you  not,  that  your 
husband  had  his  oa\ti  separate  brokerage  account? 

A.    Yes. 

Q.  Do  you  recall  the  date  that  your  brokerage 
account  was  opened  with  Dean  Witter,  or  the  year, 
as  closely  as  you  can  ? 

A.     I  think  it  was  1948. 

Q.  As  far  as  the  business  of  Les  Vogel  Chev- 
rolet Company  was  concerned,  do  you  recall  when 
you  became  a  limited  partner  in  January  of  1943? 

A.     I  think  I  wrote  that  down. 

Q.  We  have  stipulated  as  to  the  date  the  limited 
partnership  started,  Mrs.  Vogel.  A.     What? 

Q.  We  have  stipulated,  we  have  agreed  that  the 
date A.     That  is  when  it  was. 

Q.  Yes,  but  do  you  recall  when  you  liecame  a 
limited  partner? 

A.     (No  response.)  [130] 

Q.     Do  you  recall,  do  you  remember  the  time? 

A.    Yes,  I  do. 

Q.     Wliat  was  your  interest  in  the  business? 

A.     Third  interest. 
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Q.  Do  you  remember  when  the  corporation  was 
incorporated  in  November,  November  1,  1946? 

A.    Yes. 

Q.  Did  you  have  the  stock  issued  in  your  name, 
as  to  your  interest?  A.    Yes. 

Q.     And  you  still  have  that  stock,  do  you  not? 

A.    Yes. 

Q.  Do  you  maintain  that  that  stock  is  yours, 
or  not? 

A.  I  will  maintain  that  it  is  Les,  Jr.^s  from  the 
begimiing,  and  it  is  his  now,  as  far  as  I  am  con- 
cerned. 

Q.     I  am  talking  about  your  stock. 

A.    Yes. 

Q.  I  am  asking  you  if  you  maintain  that  your 
stock  in  your  name  is  your  own  stock. 

A.    Yes. 

Q.  And  what  about  Les,  Jr.'s  stock?  That  is  in 
his  name  ?  A.     Yes,  that  is  his. 

Q.  Did  you  ever  make  any  claim  to  the  twin- 
screw  cabin  cruiser?  Did  you  personally,  as  your 
own  separate  property,  [131]  make  any  claim  to  the 
cabin  cruiser? 

Mr.  Resnik:  I  object,  your  Honor.  It  calls  for  an 
opinion  and  conclusion  of  the  witness  as  to  the 
nature  of  the  property,  which  she  hasn't  been  quali- 
fied to  testify  on. 

The  Court:    Overruled. 

A.     Everybody  kicks  about  the  boat  and 

Q.  (By  Mr.  Calhoun)  :  I  am  asking  you  to  an- 
swer my  question.  Please  answer  my  question.  Did 
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yoii  make  any  claim  personally  as  to  the  twin  screw 

cabin  cruiser?  A.     Yes. 

Q.  Do  you  claim  that  that  cruiser  was  yours,  or 
was  that  your  husband's?  Was  that  your  husband's 
or  yours?  A.     I  think  it's  all  of  ours. 

Q.     You  rode  in  it,  but  was  it  his  or  yours? 

Mr.  Resnik:  I  submit,  the  question  has  been 
asked  and  answered,  your  Honor.  I  object  on  that 
ground. 

The  Court:    She  may  answer. 

Q.  (By  Mr.  Calhoun)  :  Do  you  remember  the 
stocks  that  you  had  in  your  name  ? 

A.    Yes.  All  the  PG  &  E  and ■ 

Q.     Those  that  we  mentioned?  A.     Yes. 

Q.  As  to  the  Anse  Vista  Apartment  property, 
did  you  [132]  negotiate  with  the  builder  or  did  your 
husband  negotiate  with  him? 

A.     I  did.  He  didn't  want  any  part  of  it. 

Q.     Did  you  discuss  that  with  your  husband? 

A.  Yes,  he  told  me  I  was  crazy  when  I  went 
ahead.  I  wanted  to  do  it  and  I  expected  him  in  the 
future  to  go  along  with  it,  and  if  it  wasn't  for  him 
passing  on  I  would  have  had  others. 

About  the  boat,  we  have  always  had  a  l)oat. 

Mr.  Resnik:  The  witness  has  answered  the  ques- 
tion, your  Honor,  I  submit. 

Q.  (By  Mr.  Calhoun):  What  was  that  you 
wanted  to  explain? 

A.  I  wanted  to  say  about  the  boat.  You  people 
don't  care,  even  you  say  that  is  all  right,  but  we 
have  had  a  boat  since  we  have  been  married,  we 
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have  always  had  a  boat  hanging  in  the  basement, 
and  I  don't  see  any  reason  at  all  that  it  shouldn't 
go  along. 

Mr.  Calhoun :    You  may  examine. 

A.  (Continuing)  :  This  is  not  something  new,  in 
a  boat.  We  have  always  had  one. 

Cross  Examination 

Q.  (By  Mr.  Resnik)  :  Mrs.  Vogel,  did  you  ever 
have  physical  custody  of  the  stock  of  the  Vogel 
Chevrolet  Company  that  was  in  your  [133]  name, 
prior  to  the  death  of  your  husband? 

The  Witness:  What  does  he  mean?  I  don't  un- 
derstand what  that  is. 

Q.  (By  Mr.  Resnik)  :  Did  you  have  physical 
possession  of  the  stock  certificates  of  the  Vogel 
Chevrolet  Company  that  stood  in  your  name  prior 
to  the  death  of  your  husband? 

A.  I  think  so.  I  don't  know  what  you  mean. 
I  don't  know,  I  don't  happen  to  be  a  business- 
woman. All  I  know  is  when  I  get  the  money  in  my 
hands. 

Q.  What  did  you  do  with  the  money  when  you 
got  it  in  your  hands?  A.     Pretty 

Q.  ^Vhat  did  you  do  with  the  money  when  it  got 
in  your  hands? 

A.  Pretty  much  the  way  I  wanted.  If  I  wanted 
to  give  something  away,  I  gave  it.  I  gave  my  sisters 
and  my  father  things,  and  I  can  spend  it,  as  long 
as  it's  my  money  I  can  spend  it  the  way  I  want. 

Q.     Wasn't  most  of  the  money  that  both  you  and 
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your  husband  received  from  the  business  deposited 

in  the  bank  accounts? 

A.     I  spent  it  the  way  I  wanted. 

Q.  Did  you  deposit  any  portion  of  the  monies 
you  received  from  the  Vogel  Chevrolet  Company  in 
the  bank  account?  A.    Yes.  [134] 

Q.  Didn't  your  husband  deposit  the  monies  he 
received,  the  salaries  he  received? 

A.  I  don't  know  what  he  did  with  his  money. 
I  never  questioned  him.  As  long  as  he  gave  me 
money  to  run  the  house,  that  is  all  I  was  interested 
in  and  that  is  the  way,  I  never  interfered. 

Q.  Don't  you  know  that  his  salary  checks  were 
deposited  either  in  the  joint  savings  accoimt  or  the 
joint  checking  account  that  you  had  with  him  at  the 
bank? 

A.  The  Marina,  he  had  nothing  to  do  with  it.  He 
had  nothing  to  do  with  it.  It  was  me  that  put  his 
name  on,  I  figured  if  anything  happened  to  me  or 
something  like  that,  why,  but  it  didn't  make  a  bit 
of  difference,  he  had  a,  I  didn't  even  know  he  had  a 
bank  at  Polk  Street,  I  didn't  know  imtil  after- 
wards. But  he  never  used  the  Marina  Branch. 

Q.  Didn't  you  draw  a  check  on  the  joint  check- 
ing account  to  make  the  payment  on  the  Anse  Vista 
property  ? 

A.     Well,  that  happened  to  be  my  account,   so 

couldn't  T  do  what  I  wanted ? 

Q.     It  was  a  joint  account,  was  it  not? 

A.  It  isn't  a  joint  account.  I  put  his  name  on  it. 
He  never  used  it. 
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Q.  He  never  drew  any  checks  on  the  checking 
account?  A.     Not  one.  He  never  used  it. 

Mr.  Calhoun:  If  your  Honor  please,  the  term 
"joint  [135]  account"  has  two  meanings.  I  will  ob- 
ject to  a  legal  conclusion  as  to  a  joint  account. 
I  think  we  can  say  the  name  the  way  it  stood,  in 
the  name  of  the  party. 

The  Court:    Your  objection  is  overruled. 

Mr.  Calhoun:  We  have  stipulated  that  this 
checking  account  stood  in  the  name  of  Mrs.  Les 
Vogel  and  Les  Yogel. 

Is  that  it? 

The  Witness :    Yes. 

A.  (Continuing) :  Well,  I  was  the  one  who 
opened  the  account.  You  can  go  to  the  bank  and 
check  it,  but  he  never  used  the  account. 

Q.  (By  Mr.  Resnik) :  Did  you  invest  in  any 
real  estate  prior  to  the  Anse  Yista  Apartment 
House?  A.     (No  response.) 

The  Court:    Do  you  understand  the  question? 

The  Witness:    No. 

The  Court:    The  question  is  very  simple. 

Read  it,  Mr.  Reporter. 
(Last  question  read.) 

A.  Anse  Yista,  no.  But  I  did  give  money  to  my 
sister  to  pay  some  things.  But  it  is  in  her  name. 

Mr.  Resnik:  I  move  that  the  last  remark  be 
stricken  as  non-responsive. 

The  Y^itness :  Well,  it  has  nothing  to  do  with  the 
[136]  case. 

The  Court:    It  will  be  stricken. 
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The  Witness :  If  I  want  to  give  something  away, 
I  give  it. 

Mr.  Resnik :  I  move  that  that  remark  be  stricken 
and  that  the  vritness  be  instructed  to  answer  the 
question. 

The  Court :    It  will  be  stricken. 

Can  you  answer  the  question  as  it  was  put  to 
you? 

The  Witness:  Yes.  Well,  I  gave  some  money  to 
my  sister  to  l)uy  something. 

The  Court:  It  is  not  a  question  of  giving  some- 
thing. It  is  a  question  of,  did  you  invest  in  real 
estate  ? 

The  Witness:    ^o. 

Q.  (By  Mr.  Resnik)  :  How  was  the  lot,  the  site 
selected,  on  which  the  Anse  Vista  Apartment  House 
was  constructed? 

A.  Arthur  Hardy  is  a  friend  of  ours,  and  I 
liked  the  lot,  and  I  liked  the  view  up  there,  and  I 
talked  him  out  of  it.  He  was  going  to  build  a  house 
for  himself  there,  and  I  talked  him  out  of  it.  After 
I  bought  it,  why,  he  wanted  to  buy  it  back  from  me 
and  I  wouldn't  let  him.  My  husband  told  me  if  I 
wanted  to  invest  in  things,  invest  in  business  prop- 
erty. He  kept  telling  me  that,  but 

Q.     ^Ir.  Hardy  was  a  friend  of  the  family? 

A.     Yes.  [137] 

Q.     A  friend  of  your  husband? 

A.     An  old  friend  for  years. 

Q.     A  friend  of  long  years'  standing? 

A.    Yes. 
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Q.     Of  both  you  and  your  husband? 

A.     Yes. 

Q.  When  you  were  questioned  by  Mr.  Calhoun, 
you  stated  that  if  it  wasn't  for  the  death  of  your 
husband  you  would  have  had  other  properties.  Can 
you  explain  how  the  death  of  your  husband  changed 
that? 

A.  Well,  I  wanted  to  have,  go  up  the  river  and 
buy  some  places  so  we  could,  when  we  took  the  boat 
out,  that  we  could  get  little  places  up  the  river  and 
across  the  Bay,  over  at  Belvedere,  so  we  could  have 
weekend  places.  And  everybody  says,  "You 
shouldn't  have  a  boat."  We  have  always  had  a  boat. 
Lots  of  people  like  nightclubs.  Somebody  else  likes 
something  else.  And  my  husband  went  in  mth  this 
man,  he  was  partners  Avith  this  man  in  the  boat, 
and  before  that  we  always  had  smaller  boats.  And 
they  say,  "Oh,  you  shouldn't  have  it."  Well,  a  lot 
of  people  have  Cadillacs.  AVe  have  never  had  a  Cad- 
illac. Les  has  a  lot  of  used  ones.  Nobody  thinks  any- 
thing about  a  person  having  a  Cadillac. 

The  Court:  Don't  volunteer  anything.  Answer 
the  questions  and  not  any  more. 

The  Witness :    Yes,  your  Honor.  [138] 

Q.  (By  Mr.  Resnik)  :  Do  you  recall  a  meeting 
that  you  had  with  Mr.  Kubik,  sitting  at  the  counsel 
table  at  my  right,  such  a  meeting  having  taken 
place  in  the  office  of  Mr.  Jacobs  'u\  December  of 
1954? 

A.     Yes,  and  I  will  have  to  tell  you — ^yes. 
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Q.     Do  you  recall  that  present  at  that  meeting, 

in  addition  to  yourself  and  Mr.  Kubik 

A.    Yes. 

Q.     (Continuing) :    was  your  son? 

A.    Yes. 

Q.  Les  Vogel,  Jr.,  and  Mr.  Jacobs'? 
A.  No.  Mr.  Kubik  came  in  there  when  I  was  at 
Jacobs'  office  alone.  Les  wasn't  in  there  with  him. 
And  from  there  he  went  right  out  to  the  bank  with 
me.  That  is  the  first  time  I  met  him.  He  wasn't  in 
the  office  with  Les,  Jr.  It  was  just  Mr.  Jacobs,  I 
was  in  talking  to  Mr.  Jacobs  and  Mr.  Kubik  came 
in.  The  three  of  us  were  there  together. 

Q.     Do  you  recall  that  your  son  came  in  later 
after  the  discussion  had  gone  on  for  a  little  while? 
A.    Yes. 

Q.  So  that  he  was  present  during  some  part 
of  it?  A.    Yes,  that  is  right. 

Q.  Do  you  recall  that  at  that  time  there  was  dis- 
cussion between  you  and  Mr.  Kubik  regarding  the 
Anse  Vista  property?  [139] 

A.  Yes.  I  know  the  other  day  you  said  Les  said 
I  talked  too  much  about  it.  He  always  tells  me  I 
talk  too  much.  He  is  telling  me  now  to  keep  still. 

Q.  Do  you  recall  at  that  time  that  you  stated  to 
Mr.  Kubik  that  in  addition  to  the  property  that 
appeared  in  the  name  of  your  husband,  that  that 
was  reported  on  the  estate  tax  return,  that  there 
was  also  this  Anse  Vista  property  that  stood  in 
your  name,  but  notwithstanding  that,  it  really  was 
the  property  of  you  and  your  husband? 
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A.     If  I  said  that — I  wouldn't  say  it. 

Q.     I  am  asking  you  whether  you  said  it. 

A.  I  am  sure  I  didn't.  I  think  it  was  miscon- 
strued. 

Q.  Do  you  recall  that  you  said  it  not  only  on 
one  occasion  but  more  than  one  occasion,  even  after 
your  son  told  you  to  keep  quiet? 

A.  I  don't  think  he  said  it  for  that.  I  was  talk- 
ing like  I  am  doing  now. 

Q.     I  am  asking  you  whether  you  recall — — 

A.  I  know  he  told  me  to  keep  quiet,  but  it 
wasn't  for  that. 

Q.  Do  you  recall  telling  Mr.  Kubik  about  the 
Anse  Vista  property? 

A.  I  don't  know  why  I  would.  He  had  all  the 
papers  and  everything  there  when  he  went  out  to 
the  bank  with  me. 

Q.  He  went  out  to  the  bank  with  you  after  he 
talked  [140]  with  you  at  Mr.  Jacobs'  office,  didn't 
he? 

A.  Yes.  We  went  right  out  there  and  I  handed 
him  over  everything. 

Q.  There  was  no  reference  to  the  Anse  Yista 
property  on  the  estate  tax  return,  was  there? 

A.     On  the  what? 

Q.  On  the  estate  tax  return  of  the  Les  Vogel 
estate. 

A.  It  might  have  been  on  there,  I  don't  know. 
But  there  is  no  reason  why  it  should  have  been. 
They  put  everything  down,  didn't  they?  It  should 
come  off. 


174  Estate  of  J.  Leslie  Vogel,  etc.,  vs, 

(Testimony  of  Elizabeth  Vogel.) 

The  Court:  Do  you  have  considerable  more 
cross  examination"? 

Mr.  Resnik:    Yes,  your  Honor. 

The  Court:  We  will  suspend  at  this  time  and 
call  the  calendar  of  the  cases  set  for  this  afternoon. 

The  Clerk :  Mrs.  Vogel,  you  may  take  your  seat. 
We  are  going  to  call  other  cases  set  for  settlement 
stipulation. 

The  Witness :    All  right.  Thank  you. 

(Whereupon,  at  10 :00  a.m.  the  hearing  in  the 
above-entitled  matter  was  suspended  until 
10:15  a.m.  of  the  same  day.) 

The  Court :    We  will  resume  with  the  Vogel  case. 
Mrs.  Vogel,  will  you  resume  the  stand. 

Whereupon 

ELIZABETH  VOGEL 

resumed  her  testimony  as  follows:  [141] 

Cross  Examination — ^ (Resumed) 
Q.  (By  Mr.  Resnik)  :  Mrs.  Vogel,  I  was  asking 
you  with  reference  to  the  meeting  you  had  with  Mr. 
Kubik  at  the  office  of  your  attorney  Mr.  Jacobs.  At 
that  time  didn't  you  tell  Mr.  Kubik  that  the  Anse 
Vista  property  in  San  Francisco  stood  in  your 
name  ?  A.    Yes. 

Q.  Didn't  you  tell  him  at  that  time  that,  al- 
though the  property  stood  in  your  name,  it  was 
really  the  property  of  both  you  and  your  late  hus- 
band, you  and  Les  Vogel,  Sr.  ? 
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A.  No,  I  would  say  it  was  the  whole  family's,  as 
far  as  I  am  concerned. 

Q.  Did  you  receive  any  money  by  gift  or  inheri- 
tance between  1940  and  1950? 

A.     '40  ?  I  don't  know.  Not  then. 

Q.  You  stated  yesterday  in  reply  to  questions  by 
Mr.  Calhoun  that  among  the  items  necessary  in  the 
household  expense  after  your  husband  died  was  that 
spent  for  entertainment  purposes.  Do  you  recall 
that? 

A.    Well,  no.  I  said  it  was  for  household  use. 

Q.     And  that  you  entertained  at  the  house  ? 

A.     Yes. 

Q.     Because  of 

A.  I  entertain  a  lot.  But  I  did  make  a  mistake 
yesterday  when  I  said  14  rooms.  You  know,  when 
the  Japanese  man  [142]  comes,  he  always  14  rooms. 
After  I  got  home  last  night  I  thought  it's  eight 
rooms,  with  the  bathrooms — and  the  bathrooms,  but 
they  put  it  do^Ti  Avhen  they  charge  you. 

Q.     It  is  an  eight-room  house? 

A.     Yes.  And  they  put  it  down. 

Mr.  Calhoun:  You  mean  plus  the  bathrooms, 
that  makes  it  fourteen,  is  that  right? 

Q.  (By  Mr.  Resnik) :  You  mean  there  are  six 
bathrooms  in  the  house? 

A.  Yes.  Well,  that  is  how  they  count,  you  know, 
doing  a  room  or  something.  I  am  sorry,  that  is  the 
way  I  said  it.  That  is  the  way  he  puts  it  do^vn  on 
the  paper.  At  the  time  I  wasn't  telling  an  untnith. 
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The  Court:  Do  you  mean  to  tell  us  there  are  six 
bathrooms  in  the  house? 

The  Witness:  There  are  five  bathrooms  in  the 
house.  You  see,  what  he  includes  is  the  garage,  I 

guess,  too. 

Q.  (By  Mr.  Resnik)  :  So  there  are  eight  rooms 
and  five  bathrooms?  A.     Yes. 

Q.  And  your  son  and  daughter  live  mth  you  at 
the  house?  A.     At  the  time,  yes. 

Q.  How  soon  after  the  death  of  your  husl^and 
did  you  recommence  entertaining? 

A.  Well,  personal  friends,  personal  friends 
right  away.  [143]  We  have  a  lot  of  very  close 
friends. 

Q.  Didn't  Mr.  Kubik  ask  you  at  the  interview 
we  have  previously  identified  how  much  it  cost  to 
run  the  house  during  the  lifetime  of  Mr.  Vogel  and 
you  said  you  didn't  know  how  much  it  was  ? 

A.     No.  I  spend  what  I  want. 

Q.  I  show  you,  Mrs.  Vogel,  a  packet  of  five 
checks  marked  Exhibit  11.  I  believe  you  stated  that 
those  were  the  checks  that  you  received  for  family 
allowance. 

A.  Well,  it  was  my  money.  Why  shouldn't  I? 
And  I  don't  think  Judge  Fitzpatrick  would  have 
given  it  if 

The  Court:    Just  a  moment. 

Mrs.  Vogel,  just  answer  the  questions  and  don't 
volunteer  your  statements. 

The  Witness :    All  right,  your  Honor. 

Q.     (By  Mr.  Resnik)  :    I  have  asked  you  whether 
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you  received  these  as  the  checks  for  your  family 

allowance. 

A.  I  don't  know  what  I  received  these  for,  but 
I  guess  I  got  them.  I  will  have  to  check  them. 

Q.     You  don't  know? 

A.     I — was  it  for  family  allowance,  all  those? 

Q.  I  asked  you  the  question  and  you  answered 
it,  Mrs.  Vogel.  I  have  no  information  other  than 
what  you  give  us  here  in  Court.  [144] 

The  Witness:    Can  you  see  those,  Mr.  Calhoun? 

Mr.  Resnik:    Your  Honor 

The  Court:  Just  a  moment.  Your  lawyer  is  try- 
ing the  case. 

Q.  (By  Mr.  Resnik) :  You  were  asked,  Mrs. 
Vogel,  by  Mr.  Calhoun  with  reference  to  certain 
stocks  that  were  in  your  name.  Do  you  know  when 
there  was  purchased  the  Bank  of  America  stock? 

A.     When  I  opened  my  accounts? 

Q.     Do  you  know  how  many  shares  you  bought? 

A.  I  don't  know  now.  Here  I  have  made  a  note. 
I  have  four  shares  of — what  stock  do  you  want? 
Four  hundred  sixty-seven  of  Bank  of  America. 

Q.  What  are  you  referring  to,  Mrs.  Vogel?  You 
have  a  paper  in  your  hand?  A.     Yes,  here. 

Q.     What  is  that  that  you  are  referring  to  ? 

A.     This  here? 

Q.    Yes.  What  is  that? 

A.     This  is  the  ones  I  checked. 

Q.  No.  What  is  the  nature  of  the  paper  that  you 
have  before  you? 

A.     This  is  my  book,  just  a  book  I  wrote  on. 
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Q.  When  did  you  make  that  entry  of  these 
stocks  ? 

A.     I  wrote  them  down  to  see  that  I  had  them. 

Q.    When  did  you  write  it  down? 

A.     When  did  I  write  these  down? 

Q.    Yes. 

A.  Well,  yesterday  at  noontime.  I  wrote  them 
down  then.  It  was  on  the  list.  We  went  over  them. 

Q.    With  whom? 

A.    With  our  attorney,  Mr.  Calhoim. 

Mr.  Calhoim:    I  will  stipulate  to  that. 

Mr.  Resnik :  The  testimony  of  the  witness  is  suf- 
ficient for  my  purposes. 

Q.  (By  Mr.  Resnik) :  From  what  source  did 
you  obtain  the  funds  with  which  to  make  the  pay- 
ment for  the  Bank  of  America  stock  ? 

A.     With  money  I  saved. 

Q.    Was  it  in  the  checking  account  that  you  had  ? 

A.  I  made,  I  paid  the  first  down  payment  with 
a  check  from  the  bank,  yes. 

Q.     From  the  checking  account? 

A.  For  the  lot,  first.  Then  I  paid  five  times  on 
it,  and  that  is  the  way  you  can  check,  at  the  bank. 

Q.     Did  you  always  pay  by  check  ? 

A.     Yes. 

Q.  That  was  your  common  practice  in  other  re- 
spects also,  to  make  various  payments  by  check? 

A.     Not  always.  [146] 

Q.     Did  you  have  a  lot  of  cash  around  the  house? 

A.     No. 
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Q.  Do  you  recall  filling  both  federal  and  state 
income  tax  returns? 

A.  I  let  the  business  take  care  of  that.  I  am  not 
a  business  woman. 

Q.     You  let  who  take  care  of  that? 

A.     The  what? 

Q.     I  didn't  hear  your  answer. 

A.  I  let  them  take  care  of  it.  That  is  why  they 
got 

Q.     Who  do  you  mean  by  "them"? 

A.     I  write  down  everything.  The  business. 

The  Court:  Can  you  answer  the  question?  Who 
do  you  mean  by  "them"?  Do  you  mean  your  attor- 
ney, your  son  or  whom? 

The  Witness:    I  don't  know. 

Q.  (By  Mr.  Resnik) :  It  has  been  stipulated, 
Mrs.  Vogel,  in  paragraph  3  of  the  stipulation,  that 
there  was  a  resolution  contained  in  the  corporate 
minutes  of  the  Les  Yogel  Chevrolet  Company  that 
there  was  a  resolution  that  the  assets  of  the  corpo- 
ration be  transferred  to  Les  Vogel  as  of  midnight 
December  31,  1942.  Did  you  attend  the  meeting  at 
which  such  resolution  was  passed? 

A.     I  don't  know. 

Q.     Do  you  know  when  that  meeting  took  place? 

A.     Yes. 

Q.     When  did  the  meeting  take  place? 

A.  Well,  if  you  said  it  was  in  1942,  that  is  when 
it  was. 

Q.  Did  you  ever  receive  any  distributions  from 
the  business  while  it  was  a  partnership? 
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A.     I  don't  know. 

Q.  Do  you  recall  telling  Mr.  Kubik  that  you 
didn't  believe  that  you  received  any? 

A.     I  don't  remember. 

Mr.  Resnik:  I  have  no  further  questions  at  this 
time. 

The  Court:    You  may  inquire. 

Redirect  Examination 

Q.  (By  Mr.  Calhoim) :  Mrs.  Vogel,  do  you 
know  what  a  distribution  is?  A.     Yes. 

Q.    What  is  it? 

A.    Well,  you  get  your  share. 

Q.     Did  you  get  your  share — your  share  of  what  ? 

A.     Share  of  Les  Vogel  Finance  Company? 

Q.  No.  I  am  talking  about,  do  you  know  what  a 
distribution  is? 

A.  I  don't  worry  about — I  am  not  a  business- 
woman. 

Q.  I  am  asking  you,  answer  my  question,  do  you 
know  what  a  distribution  is?  A.     Yes. 

Q.  What  is  it?  Just  to  be  sure  we  are  talking 
about  [148]  the  same  thing,  what  is  it? 

A.     I  don't  know  what  it  is. 

Q.  You  just  said  you  did.  I  want  to  know 
whether  you  do  or  don't.  Do  you? 

A.     Assuming  that 

Mr.  Resnik:  I  submit  that  counsel  is  arguing 
with  his  own  witness. 

Mr.  Calhoun :    I  am  just  asking  to  clarify. 

The  Witness:    Yes. 
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Q.  (By  Mr.  Calhoun) :  Assuming  a  distribution 
means  money,  did  you  get  money?  A.    Yes. 

Mr.  Resnik :    I  move  that  that  answer  be  stricken. 

The  Witness :    Then  I  will  say  it  to  you. 

Mr.  Resnik:    It  is  obviously  leading  on  its  face. 

Mr.  Resnik :  I  move  that  be  stricken  as  a  volun- 
teered statement. 

The  Court:    Motion  denied. 

Q.  (By  Mr.  Calhoun)  :  So  there  is  no  confu- 
sion, the  checks  that  counsel  handed  you,  that  this 
attorney  over  here  handed  you  a  little  while  ago, 
are  the  same  checks  that  I  gave  you  yesterday  ? 

A.    Yes. 

Q.  Are  those  the  checks  for  your  family  allow- 
ance ? 

A.  No,  it  was  for,  that  was  for,  wasn't  that  for  a 
share  of [149] 

Q.  These  checks  that  I  showed  you  yesterday,  do 
you  remember,  when  we  were  discussing  a  family 
allowance  ?  A.     Yes. 

Q.  Did  you  receive  a  family  allowance  of  $1,500 
a  month'?  A.    Yes. 

Q.     You  got  the  money,  didn't  you? 

A.     Yes. 

Q'.     You  cashed  the  checks?  A.    Yes. 

Q.  Assuming  that  these  are  checks  made  out  for 
the  total  of  that  amount,  from  the  estate  of  Les 
Yogel,  do  you  know  whether  or  not  those  are  the 
same  checks  you  received? 

A.     Yes,  they  are. 
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Mr.  Resnik:    I  object,  your  Honor,  as  improper 
on  its  face. 

The  Witness:     You  said  it  was  a  family  allow- 
ance  

Mr.   Calhoun   (interrupting) :     Keep  quiet,  Mrs. 
Vogel. 

Mr.  Resnik:  I  ask  that  the  reporter  read  the 
question,  starting  with  the  word  "Assuming." 

Mr.  Calhoun:  I  asked  if  she  knew  whether  or 
not — I  will  ask  to  have  the  question  read  back. 

The  Court :    What  was  the  question  ? 
(Last  question  read.) 

The  Court:    The  answer  may  stand.  [150] 

Q.  (By  Mr.  Calhoun)  :  Also  for  your  living  ex- 
penses during  this  period  when  you  were  receiving 
the  family  allowance  did  you  buy  any  clothes  ? 

A.    Yes.  I  needed  a  lot  of  them. 

Q.     Did  you  buy  any  clothes  in  Texas? 

A.    Yes. 

Q.    What  did  you  buy? 

A.     A  couple  of  fur  coats. 

Q.    What  were  they? 

A.     A  couple  of  minks. 

Q.    What  did  they  cost  you,  do  you  remember? 

A.     I  don't  know. 

Q.     Give  you  best  estimate,  if  you  have  any  idea. 

A.     About  $1,500  apiece,  or  $1,800.  I  don't  know. 

Q.    Where  did  you  buy  them? 

A.     Neiman  &  Marcus. 

Mr.  Calhoun:    That  is  all. 
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Recross  Examination 

Q.  (By  Mr.  Resnik)  :  When  did  you  purchase 
the  fur  coats,  Mrs.  Vogel? 

A.  When  we  went  to  the  Motor  Car  Dealers' 
Convention. 

Q.     When  was  that? 

A.  Well,  1951,  wasn't  it?  Something  like  that, 
I  think. 

Q.     A\nmt  part  of  1951? 

A.  Well — or  it  was  the  end  of  1950,  wasn't  it? 
End  of  [151]  1950. 

Q.  What  year  did  you  purchase  the  fur  coats, 
Mrs.  Vogel?  A.     It  was  in  1950. 

Q.     How  many  did  you  purchase? 

A.     A  couple  of  them. 

Q.     Were  they  the  same  ?  A.     No,  no. 

Q.  How  many  mink  coats  did  you  own  prior  to 
the  death  of  your  husband? 

A.  I  had  three.  I  gave  them  to  my  sister.  She 
needed  them.  She  didn't  have  any. 

Q.  When  was  the  first  of  those  three  coats  pur- 
chased? A.     When  was  the  first — what? 

Q.  When  was  the  first  of  the  three  coats  pur- 
chased, of  the  three  coats  that  you  had  during  the 
lifetime  of  your  husband  ? 

A.  Oh,  no,  they  weren't  mink ;  they  were  some- 
thing else. 

Q.     What  were  they? 

A.     One  was  seal. 

Q.     When  was  that  purchased? 
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A.  Oh,  years  ago.  You  know,  they  last  so  long. 
You  have  them  a  lifetime. 

Q.     How  much  did  you  pay  for  it? 

A.     I  forget. 

Q.     What  was  the  other  two  coats? 

A.     These  were  years  ago.  [152] 

Q.     What  were  they,  what  type  of  fur? 

A.     I  forget  what  you  call  them. 

Q.  How  long  prior  to  the  death  of  your  husband 
did  you  acquire  the  last  one?  A.    Before? 

Q.    Yes. 

A.  Oh,  about  10  years.  They  get  pretty  shabby 
in  that  time. 

Q.  I  show  you,  Mrs.  Vogel,  Petitioner's  Exhibit 
11,  a  packet  of  five  checks  that  have  been  handed 
you  previously.  Do  you  know  what  those  checks 
were  given  to  you  for? 

A.  Yes,  for  the  settling  of  the  estate,  I  think 
it  was.  See? 

Q.     For  your  distributed  share  of  the  estate  ? 

A.    Yes.^ 

Q.  With  whom  did  you  attend  the  Motor  Deal- 
ers' Convention  in  Texas? 

A.  With  my  daughter,  my  son  and  myself.  We 
went  away  because — it  was  the  same  year  my  hus- 
band passed  away. 

Q.  Do  you  know  what  month  in  that  year  your 
husband  passed  away  ? 

A.  Yes,  I  do.  And  I  think  the  Motor  Car  Deal- 
ers was  two  months  later,  wasn't  it?  Something  like 
that. 
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Q.     Did  you  pay  all  the  expenses  for  that  trip? 

A.     I  don't  remember.  [153] 

Mr.  Resnik:  I  have  no  further  questions  at  this 
time. 

Mr.  Calhoun:  I  have  no  further  questions  at 
this  time. 

The  Court:    You  are  excused. 
(Witness  excused.) 

Mr.  Calhoun:  I  would  like  to  recall  Mr.  Vogel 
at  this  time. 

J.  LESLIE  VOGEL,  JR. 

a  witness  recalled  by  and  on  behalf  of  the  Petition- 
ers, having  been  previously  sworn,  was  examined 
and  testified  further  as  follows: 

Redirect  Examination 

Q.  (By  Mr.  Calhoun) :  Mr.  Vogel,  you  have 
already  been  sworn  and  you  are  still  under  oath. 
You  understand  that,  do  you?  A.     Yes. 

Q.  I  want  to  ask  you  what  the  attorney's  fees 
were  that  were  paid  to  Mr.  Tevis  Jacobs  for  the  tax 
matter  that  he  has  handled  for  the  estate,  if  you 
know. 

Mr.  Resnik:  I  object,  your  Honor.  I  don't  be- 
lieve it  has  any  relevance  or  materiality  to  the 
issues.  There  is  no  issue  raised  in  the  pleadings. 

Mr.  Calhoun:  This  is  subsequent.  Attorney's  fees 
are  deductible,  in  the  estate.  [154] 

The  Court:    Proceed. 

Q.     (By  Mr.  Calhoun)  :    Do  you  know? 

A.    I  paid  him  $1,000. 
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Q.     How  much  lias  he  been  paid  altogether? 

A.  Well,  I  think  he  got  $1,500  for,  during  the 
period  of  distribution  and  $1,000  subsequently. 

Q.  He  has  received  $2,500  altogether,  is  that 
correct?  A.     Yes. 

Q.  And  you  have  paid  me  a  thousand  dollars  re- 
tainer in  this  case  ?  A.     Yes. 

Q.     Before  I  knew  what  I  was  getting  into. 

Do  you  recall  the  trip  to  the  Motor  Car  Dealers' 
Convention  that  you  took  with  your  mother,  which 
she  has  testified  to?  A.    Yes,  sir. 

Q.     When  was  that? 

A.     It  was  January  1951. 

Q.     Do  you  recall  her  buying  the  coats? 

A.  We  were  returning  from  the  convention  and 
stopped  in  Texas  and  she  purchased  them. 

Mr.  Calhoun :    I  have  no  further  questions. 

Recross  Examination  [155] 

Q.  (By  Mr.  Resnik)  :  You  have  testified  that 
you  paid  Tevis  Jacobs  $1,000?  A.    Yes,  sir. 

Q'.     Was  that  of  your  own  personal  funds  ? 

A.    Yes. 

Q.  What  was  the  basis  of  the  payment,  what 
services  had  he  rendered  or  was  he  committed  to 
render  ? 

A.  In  an  effort  to  brmg  about  a  setlement  of 
this  case,  he  told  me  that  he  had  been  working  at 
great  lengths  and  was  entitled  to  additional  com- 
pensation. 

Q.     Now,  you  say  that  you  think  a  payment  of 
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$1,500  had  been  made  to  him  j)reviously  thereto.  Do 

you  have  a  check  to  show  that  payment? 

A.     No,  sir. 

Q.  Do  you  know  how  that  payment  was  made 
to  him? 

A.     Isn't  there  a — I  don't  know. 

Q.     Do  you  know  who  made  the  payment  to  him? 

A.     Could  it  have  been  awarded  by  the  Court? 

Q.     I  don't  know,  Mr.  Vogel. 

A.     I  don't  know. 

Q.  You  don't  know.  So  that  you  don't  know 
about  the  $1,500  payment  at  all?  You  just  think 
that  there  might  have  been  such  a  thing? 

A.    Yes,  sir. 

Q.  As  to  the  thousand-dollar  payment  to  Mr. 
Calhoun,  was  that  paid  by  check?  [156] 

A.     Yes,  sir. 

Mr.  Resnik:     I  have  no  further  questions. 

Further  Redirect  Examination 
Q.     (By  Mr.  Calhoun) :    Did  you  pay  that  on  be- 
half of  the  estate  or  yourself  or  what,  to  me? 
A.     I  advanced  it  on  behalf  of  the  estate. 

Further  Recross  Examination 

Q.  (By  Mr.  Resnik)  :  Do  you  know  whether 
this  estate  is  still  open  in  the  Probate  Court? 

A.     It's  been  distributed,  hasn't  it? 

Q.     Closed?  A.    Yes. 

Q.  So  you  say,  when  you  made  the  payment  on 
behalf  of  the  estate,  what  do  you  mean  by  that? 
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A.  I  was  drawing  an  assumption  that  this  is 
part  of  the  estate  is  why  we  are  here.  Maybe  I  am 
wrong  in  my  assmnption. 

Q.  From  whom  would  you  get  reimbursement, 
if  the  distribution  had  been  made? 

A.  The  Crocker- Anglo  Bank,  my  mother  as  the 
recipient  of  the  distribution  of  the  estate. 

Q.  Did  your  mother  agree  to  reimburse  you 
from  the  Crocker- Anglo  Bank? 

A.     I  didn't  discuss  it  with  her.  [157] 

Q.  Did  you  discuss  it  with  the  Crocker- Anglo 
Bank? 

A.  I  informed  them  we  were  going  into  Tax 
Court.  They  have  my  sister's  trust,  and  while  they 
have  complete  jurisdiction  over  it,  they  just  counsel 
with  me,  and  I  think  what  they  are  doing  is  right. 
They  are  the  absolute  administrators  of  her  trust, 
and  they  wanted  to  sell  some  stocks. 

Mr.  Resnik:  I  submit  that  the  answer  is  non- 
responsive  to  the  question. 

The  Witness :    You  asked  me — well,  all  right. 

Q.  (By  Mr.  Resnik)  :  Did  the  Crocker- Anglo 
Bank  give  you  any  money  out  of  your  sister's  trust  ? 

A.     Nothing. 

Mr.  Resnik:  I  have  no  further  questions  at  this 
time. 

The  Court:    You  are  excused. 
(Witness  excused.) 

Mr.   Calhoun:     Mr.   Skinner. 
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Whereupon 

VIRGIL  G.  SKINNER 

a  witness  called  by  and  on  behalf  of  the  Petitioners, 
being  first  duly  sworn,  was  examined  and  testified 
as  follows: 

The  Clerk:    State  your  name  for  the  record. 

The  Witness:    Virgil  G.  Skinner,  68  Post  Street. 

Direct  Examination 

Q.  (By  Mr.  Calhoun) :  You  are  an  attorney-at- 
law,  are  you  not?  A.    Yes,  sir. 

Q.  And  you  have  handled  the  partnership  in- 
corporation affairs  of  the  Les  Vogel  Chevrolet 
Company,  is  that  right?  A.     Yes,  sir. 

Q.  Is  it  true  that  Mr.  Partridge  and  Mr.  O'Con- 
nell  have  been  the  personal  attorneys  for  Mr.  Vogel  ? 

A.    Yes. 

Q.  Did  you  prepare  the  limited  partnership 
agreement  w^hich  was  effective  as  of  January  1, 
1943?  A.     Both  of  them. 

Q.  And  the  general  partnership  agreement  that 
followed  that? 

A.  The  second  limited  partnership  agreement. 
There  was  no  general  partnership  agreement. 

Q.  I  mean  the  one  where,  I  am  sorry,  where  Les 
Vogel,  Jr.,  became  a  general  partner? 

A.    Yes. 

Q.  And  did  you  discuss  that  matter  with  both 
Mr.  and  Mrs.  Vogel,  as  to  the  separation  of  the 
interest  of  one-third  to  Les,  Jr.,  Mr.  Skinner? 

Mr.  Resnik:  I  object  to  that,  your  Honor.  The 
question  is  leading  on  its  face.    If  counsel  wants  to 
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know  what  went  on,  he  can  ask  what  discussions 

were  held  and  lay  a  [159]  proper  foundation  for 

such. 

The  Court:    The  question  was  leading. 

Q.  (By  Mr.  Calhoun)  :  Did  you  have  discus- 
sions with  anybody  concerning  the  formation  of 
this  partnership?  A.    Yes. 

Q.     Who  did  you  discuss  the  matter  with? 

A.     Principally  with  Les  Vogel. 

Q.     With  anyone  else  at  all? 

A.  I  think  that  I  explained  the  setup  and  what 
was  being  done  to  Mrs.  Vogel,  and  I  think  also  to 
Les,  Jr. 

Q.  Did  you  prepare  the  incorporation  of  the 
company  November  1,  1946?  A.     I  did. 

Q.  Do  you  know  of  your  own  knowledge  that 
the  stock  was  issued  three  ways?  A.     I  do. 

Q.     You  are  the  secretary  of  the  company? 

A.     I  am. 

Q.     And  you  so  are  today?  A.     Still  am. 

Mr.  Calhoun:    No  further  questions. 

Cross  Examination 

Q.  (By  Mr.  Resnik) :  Mr.  Skinner,  you  said 
you  discussed  the  formation  [160]  of  the  limited 
partnership  with  Les  Vogel,  Jr.  Do  you  recall  that 
Les,  Jr.,  was  in  the  Army  during  that  time? 

A.  I  said  I  thought  I  did.  I  think  I  talked  to 
him,  not  in  detail,  item  by  item  of  the  contract,  but 
in  general  what  it  was,  at  sometime  when  he  was 
in  San  Francisco. 
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Q.  When  did  you  have  your  discussion  with 
Les  Vogel  that  you  referred  to? 

A.     Latter  part  of  1942. 

Q.  Do  you  have  with  you  the  copies  of  the  part- 
nership agreements  that  you  prepared? 

A.  I  have  here  my  office  copy  of  the  original 
certificate  of  limited  partnership  which  was  drawn 
at  that  time  and  signed,  I  believe,  ultimately,  I  be- 
lieve, in  February  of  '43.  I  will  say  an  original  of 
that  document  is  on  file  in  the  Office  of  the  County 
Clerk  in  San  Francisco,  also  of  record  in  the  Office 
of  the  County  Recorder,  San  Francisco. 

Q.  Wasn't  there  a  resolution  sometime  in  1942 
leading  to  the  dissolution  of  the  Chevrolet  Corpora- 
tion at  that  time  and  the  statement  that  all  of  the 
assets  were  to  be  distributed,  that  all  the  assets 
were  to  be  transferred  to  Les  Vogel  f 

A.  Yes.  I  wrote  that  resolution  up  on  the  clos- 
ing merely  as  a  vehicle  to  carry  through  to  the 
limited  partnership. 

Mr.  Resnik :    No  further  questions. 

Redirect  Examination 

Q.  (By  Mr.  Calhoim)  :  Do  you  have  an  extra 
copy  of  that  limited  partnership   agreement? 

A.  This  is  my  office  copy.  There  was  also  a 
copy  of  the  amended  certificate  which  was  filed  in 
1945. 

These  two  are  the  affidavits  of  publication  on 
the  certificate  of  fictitious  name  which  accompanies 
those. 
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Mr.  Resnik:     Is  the  reporter  taking  down  what 
has  been  said'? 

The  Reporter:     Yes. 

Mr.  Resnik:    I  would  like  it  read. 

Mr.  Calhoun:     He  said  that 

Mr.  Resnik  (interrupting) :     I  will  have  the  re- 
porter read  it,  please. 

(Last  question  and  answer  read.) 

Mr.  Calhoun :  I  would  like  to  have  these  marked 
for  identification. 

The  Clerk:  Petitioner's  Exhibit  21  for  identifi- 
cation. 

(Petitioner's  Exhibit  No.  21  was  marked  for 
identification.) 

The  Clerk :  A  document  headed  "Les  Vogel  Chev- 
rolet Company,  Certificate  of  Limited  Partnership". 

Mr.  Calhoun :  I  would  like  to  attach  this  to  that, 
all  at  once. 

The  Clerk:  With  an  affidavit  dated  May  11, 
1943,  attached.  [162] 

The  Court:     Further  questions? 

Mr.  Calhoun:  I  want  to  identify  these  and  ask 
that  they  be  received  in  evidence. 

The  Clerk:  Petitioner's  Exhibit  22  for  identifi- 
cation, a  document  headed  "Les  Vogel  Chevrolet 
Company,  Amended  Certificate  of  Limited  Partner- 
ship," with  affidavit  dated  October  24,  1945,  at- 
tached. 

(Petitioner's  Exhibit  No.  22  was  marked  for 
identification.) 

Q.     (By  Mr.  Calhoun)  :    Handing  you  the  Peti- 
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tioner's  Exhibit  21,  is  that  the  original   copy  of, 
original  certificate  of  limited  partnership  and  the 
affidavit  ? 

A.  It  is  my  office  copy  of  the  certificate  of  lim- 
ited partnership  and  the  Gojyy  of  the  affidavit  of 
publication  which  was  furnished  to  me  by  the  re- 
corder. 

Mr.  Calhoun :    I  would  like  to  offer  that. 

Mr.  Resnik:  I  would  like  to  ask  the  purpose 
of  the  offier,  in  view  of  the  comprehensive  stipula- 
tion which  we  have. 

Mr.  Calhoun:  It  shows  in  more  detail  how  it 
was  done  and  it  is  cumulative  to  show  that  it  was 
consistent  with  the  stipulation  and  shows  the  divi- 
sion into  three  separate  parts  verly  clearly. 

The  Court:    It  will  be  received  as  Exhibit  21. 

The  Clerk:    Petitioner's  Exhibit  21  in  evidence. 
(Petitioner's  Exhibit  No.  21  was  received  in 
evidence.)    [163] 

Q.  (By  Mr.  Calhoun)  :  Handing  you  Petition- 
er's Exhibit  22  for  identification,  is  this  the 
amended  certificate  and  the  affidavit  of  publica- 
tion of  the  amended  certificate  of  limited  partner- 
ship ? 

A.  This  is  my  office  copy  of  the  amended  certifi- 
cate of  limited  partnership  which  was  filed,  and 
also  a  copy  of  the  affidavit  of  publication  of  the 
certificate  furnished  me  by  the  recorder. 

Mr.  Calhoun:  I  offer  this  in  evidence  as  Peti- 
tioner's Exhibit  No.  22. 

The  Court:    It  will  be  received. 
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evidence.) 
Mr.  Calhoun:    I  have  no  further  questions. 
Mr.  Resnik:     I  have  no  further  questions. 
The  Court:    You  are  excused. 

(Witness  excused.) 
The  Court :    Have  you  any  other  witnesses  ? 
Mr.  Calhoun:     I  have  no  further  witnesses. 
The  Court:    Petitioner  rests? 
Mr.  Calhoun:    Petitioner  rests. 
Mr.  Resnik:    At  this  time,  your  Honor,  the  Re- 
spondent desires  to  offer  photostatic  copies  of  orig- 
inal papers  which  are  on  file  in  the  probate  pro- 
ceedings of  the  estate  of  decedent  J.  Leslie  Vogel. 
Such  probate  was  held  in  the  Superior  Court  in 
and  for  the  City  and  County  of  San  Francisco. 

The  first  document  we  offer  is  the  notice  of  elec- 
tion to  take  under  the  will,  signed  by  the  widow, 
Elizabeth   S.  Vogel. 

The  Court:    Is  there  any  objection  to  these? 

Mr.  Calhoun:    No  objection. 

The  Court:    It  will  be  received. 

The  Clerk:    Respondent's  Exhibit  I  in  evidence. 

The  Court:     It  is  received. 

(Respondent's  Exhibit  I  was  marked  for 
identification  and  was  received  in  evidence.) 
Mr.  Resnik:  As  Respondent's  Exhibit  next  in 
order,  we  offer  this  photocopy  of  petition  for  au- 
thority to  sell  shares  of  corporate  stock,  filed  in 
the  probate  proceedings,  signed  by  the  executors 
of  the  estate,  Elizabeth  S.  Vogel  and  Robert  G. 
Partridge. 
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The  Court:  It  will  be  marked  Exhibit  J,  and 
it  will  be  received  in  evidence. 

(Res]Dondent's    Exhibit    J    was    marked   for 

identification  and  was  received  in  evidence.) 

Mr.  Resnik:    Respondent's  next  exhibit  in  order 

is  the  order  of  the  Probate  Court  authorizing  sale 

of   shares   xoursuant  to   the   petition,   the   i:)revious 

exhil)it. 

The  Court:    It  will  be  received  as  Exhibit  K. 
(Respondent's   Exhibit   K   was   marked   for 
identification  and  was  received  in  evidence.) 
Mr.  Resnik:     Respondent  at  this  time  will  call 
Mr.  Kubik. 

Whereupon 

EMIL  W.  KUBIK 
a  witness  called  by  and  on  behalf  of  the  Respond- 
ent, being  first  duly  sworn,  was  examined  and  testi- 
fied as  follows: 

The  Clerk:     State  your  name  for  the  record. 

The  Witness:     Emil  W.  Kubik. 

Direct  Examination 

Q.  (By  Mr.  Resnik)  :  Where  do  you  reside,  Mr. 
Kubik? 

A.     1450  Lincoln  Avenue,  Burlingame. 

Q.     What  is  your  present  position,  employment? 

A.  I  am  a  reviewing  officer  for  the  Estate  Tax 
Division,  IT.  S.  Internal  Revenue. 

Q.  How  long  have  you  been  an  employee  of  the 
Internal  Revenue  Service?  A.     18  years. 

Q.  During  what  portion  of  that  time  were  you 
delegated  to  estate  tax  work? 
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A.     The  entire  time,  with  the  exception  of  the 

year  last  passed,  which  was  devoted  to  field  audit. 

Q.     You  are  the  agent  who  examined  the  return 

filed  in  the  estate  of  J.  Leslie  Vogel,  the  Petitioner? 

A.     I  am.  [166] 

Q.  Can  you  outline  to  us  briefly  what  steps  you 
took  in  the  conduct  of  your  investigation  to  deter- 
mine the  true  estate  tax  liability  of  that  estate? 

A.  Well,  I  reviewed  the  return  as  filed,  which 
is  the  first  step,  and  I  checked  the  probate  records, 
1  checked  the  partnership  incorporation  book  rec- 
ords, made  inquiries  of  employees  who,  I  presume, 
were  informed  as  to  necessary  knowledge  to  deter- 
mine the  information  I  was  seeking,  as  to  the 
facts,  particularly  the  characterization  of  the  prop- 
erty interests.  I  also  interviewed  Mrs.  Yogel  for 
the  purpose  of  establishing  the  true  characteriza- 
tion of  the  interests,  checked  bank  accoimts  to  fol- 
low the  application  of  the  funds,  deposit  of  funds 
and  the  application  of  funds,  insofar  as  it  was 
possible  withdrawal  therefrom,  the  application,  in- 
sofar as  it  was  possible,  to  make  a  determination. 

Q.  In  the  course  of  your  investigation  did  you 
determine  that  certain  property  owned  by  the  Yogels 
appeared  in  the  name  of  the  decedent  alone  and 
the  other  appeared  in  the  name  of  Mrs.  Yogel 
alone  ? 

A.  I  did  not  know  about  any  asset  held  by  Mrs. 
Yogel  alone  until  the  meeting  in  Mr.  Jacobs'  office, 
at  the  time  I  was  interviewing  her,  when  she  dis- 
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closed  the  Anse  Vista  Apartments,  and  then  she  dis- 
closed the  existence  of  other  assets. 

Q.  Will  you  tell  us,  to  the  best  of  your  recol- 
lection, when  that  meeting  took  place?  [167] 

A.     Sometime  in  December  1954. 

Q.  And  you  say  the  meeting  took  place  in  the 
office  of ?  A.     Tevis  S.  Jacobs. 

Q.  That  is  the  Mr.  Jacobs  who  is  one  of  co- 
counsel  in  this  case?  A.    Yes. 

Q.     Who  were  present  at  that  meeting? 

A.  Initially  there  was  Mr.  Jacobs  and  Mrs. 
Vogel,  they  were  there,  Mrs.  Vogel  was  in  Mr. 
Jacobs'  office  as  I  entered,  and  then  Mr.  Vogel,  Jr., 
came  in  subsequently,  so  there  w«re  present  the  four 
of  us,  Mrs.  Vogel,  Mr.  Jacobs,  Les  Vogel,  Jr.,  and 
myself. 

Q.  I  believe  you  stated  that  at  the  time  of  that 
interview,  in  December  of  1954,  you  were  not  aware 
of  the  fact  that  there  were  certain  assets  that  ap- 
peared in  the  name  of  Mrs.  Vogel  alone  and  that 
she  made  some  disclosure  to  you  with  reference  to 
Anse  Vista.     Will  you  tell  us  what  was  said? 

Mr.  Calhoim:  I  object  to  that  question  as  not 
exactly  what  he  said.  He  said  he  didn't  know  of 
any  assets  standing  in  the  name  of  Mrs.  Vogel 
alone  up  imtil  that  time. 

The  Witness:  That  is  incorrect.  I  will  have  to 
correct  that.  Because  I  did  have  knowledge  of 
the  Chevrolet  Motor  Company  stock  in  the  name 
of  Mrs.  Vogel. 

Q.     (By  Mr.  Resnik)  :     You  had  knowledge  of 
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the  Chevrolet  Motor  Company  stock  that  stood  in 

Mrs.  Vogel's  name?  [168] 

A.     I  got  that  from  the  corporate  records,  yes. 

Q.  Then  she  made  some  disclosure  as  to  the 
Anse  Vista  property?  A.     Yes. 

Q.  Will  you  tell  us,  as  best  as  you  can  recall, 
where  the  conversation  wherein  she  disclosed  the 
existence  of  the  Anse  Vista  property? 

A.  I  believe  I  put  the  question  to  her,  whether 
there  were  any  assets  in  her  name,  and  she  said 
there  was  the  Anse  Vista  Apartments.  Then  she 
was  urged  by  her  son  to  remain  quiet.  She  said, 
"Well,  it's  Dad's."  He  said,  "Keep  quiet,  Mother. 
You  know  you're  talking  too  much."  And  she  said, 
"It's  all  Dad's.  You  know  it  is."  But  he  continued 
to  urge  her  to  keep  quiet. 

Q.  After  the  statement  with  reference  to  the 
Anse  Vista  property  what,  if  any,  discussions  were 
had  in  connection  with  any  other  properties  that 
might  have  been  in  her  name  alone? 

A.  There  was  no  discussion  with  regard  to  any 
other  property,  except  that  all-inclusive  statement 
that  was  made,  as  I  just  stated. 

Q.  From  what  source  did  you  ascertain  that 
there  were  certain  stocks  in  the  name  of  Mrs.  Vogel 
alone  ? 

A.  After  we  adjourned  the  meeting  in  Mr. 
Tevis  Jacobs'  office  Mrs.  Vogel  and  her  son  and  I 
went  to  the  Marina  Avenue  Branch  of  the  Bank 
of  America  and  Mrs.  Vogel  got  her  safety  [169] 
deposit  box  and  we  made  an  inventory  of  the  con- 
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tents  of  those  assets  in  her  name  that  bore  the 

Mr.  Calhomi:     Are  you  reading  something? 

Mr.  Resnik:    No. 

The  Witness:  I  have  it  here  for  reference,  if 
necessary. 

Mr.  Resnik:  Would  you  prefer  we  remove  the 
papers  ? 

Mr.  Calhoun :  No,  no,  no.  I  didn't  know  whether 
he  was  or  not.  I  just  wanted  to  know.  That  is 
all  right. 

A.  (Continuing)  We  made  an  inventory  of  the 
contents  with  regard  to  those  securities  that  were 
acquired  prior  to  the  death  of  the  decedent,  Leslie 
Vogel. 

Q.  (By  Mr.  Resnik)  :  Did  you  have  any  discus- 
sion with  the  parties  present  at  that  time  as  to  the 
nature  of  the  securities  that  were  being  inventoried  ? 

A.  Nothing  of  any  material  nature  that  I  recall, 
just  general  conversation. 

Q.  Did  you  have  any  discussion  with  Mrs.  Yogel 
as  to  the  general  nature  of  the  property  that  was 
owned  by  her  and  her  husband,  irrespective  of  the 
names  in  which  the  individual  assets  might  have 
been  set  up? 

A.  She  couldn't  recall,  she  said  she  didn't  know, 
"It  belonged  to  both  of  us,  it  was  our  property." 

Q.  She  said  whatever  property  they  had  "be- 
longed to  [170]  both  of  us,  it  was  our  property"? 

A.    Yes. 

Q.     Is  that  correct?  A.     That  is  correct. 
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Q.  How  long  did  the  interview  with  Mrs.  Yogel 
and  Les  Vogel,  Jr.,  take,  in  the  office  of  Mr.  Jacobs. 

A.     I  would  say  about  an  hour. 

Q.  Thereafter,  did  you  then  seek  an  interview 
with  the  other  co-executor,  Mr.  Partridge? 

A.     That  is  true,  I  did. 

Q.  Can  you  tell  us  when  and  where  you  met 
with  Mr.  Partridge? 

A.  I  called  on  him  at  his  office,  I  made  a  phone 
call  to  him,  making  an  appointment,  since  he  was 
co-executor,  to  get  some  information  with  respect 
to  what  seemed  to  be  confusion  to  me  as  to  the  true 
characterization  of  the  property. 

Q.  Where  did  the  first,  if  there  was  more  than 
one,  where  did  the  first  meeting  take  place? 

A.     January  14,  1955. 

Q.     Where?  A.     In  his  office. 

Q.     Was  there  more  than  one  meeting? 

A.     There  was  another. 

Q.     When  was  that?  A.     January  18,  1955. 

Q.     And  where  was  that  held? 

A.     In  his  office. 

Q.  Can  you  tell  us,  as  best  as  you  can,  the  na- 
ture, the  content  of  the  discussions  that  you  had 
with  Mr.  Partridge  on  each  of  those  days?  That 
is,  can  you  tell  us  as  to  what  you  said  and  as  to 
what  he  said? 

Mr.  Calhoun:    What  day,  first? 

Q.  (By  Mr.  Resnik)  :  If  you  can  segregate  them 
between  the  two  dates,  then  give  us  the  conversa- 
tions held  on  January  14  first. 
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A.  I  don't  believe  I  can  segregate  them  with- 
out referring  to  any  notes. 

Q.     Can  you  recollect? 

A.     It  would  be  context  of  both  collectively. 

Q.  You  can  recollect  the  context  of  both  the  con- 
versations collectively?  A.     That  is  correct. 

Q.  Can  you  tell  us,  as  best  you  can  recall,  the 
conversation,  what  was  said  at  those  meetings? 

A.  Mr.  Partridge  said  he  had  no  knowledge  of 
the  existence  of  any  agreement  with  regard  to  the 
transmutation  of  property.  I  queried  him  with  re- 
spect to  the  terminology  in  a  probated  will  in 
regard  to  commimity  property  as  declared  by  the 
testator,  and  he  said  that  was  his  own  language; 
that,  however,  it  was  based  on  information  dis- 
closed by  him  to  the  [172]  testator;  that  the  plan 
of  the  testator  was  to  make  an  equal  division  for 
the  three  survivors,  his  wife  and  his  two  children. 

Q.  Did  you  have  any  discussion  with  Mr.  Part- 
ridge  with   reference   to   family   allowance? 

A.     I  did  not. 

Q.  Did  you  have  any  discussion  with  reference 
to  the  family  allowance  matter  at  the  interview  held 
with  Mrs.  Vogel  in  Mr.  Jacobs'  office? 

A.  Only  to  ask  her  the  extent  of  her  household 
expenses,  to  ascertain  the  standard  of  pattern  they 
had  been  enjoying  in  the  immediate  recent  i^ast, 
and  she  replied  she  didn't  know. 

Q.  In  connection  with  the  audit  of  the  return 
and  in  the  determination  of  the  deficiency  here  in 
question,  there  was  a  disallowance  of  part  of  the 
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family  allowance  claimed  leased  upon  your  report. 
Will  you  please  explain  to  us  briefly,  yet  as  fully 
as  you  can,  the  basis  upon  which  you  made  the 
determination  that  family  allowances  should  be  in 
the  amount  of  $1,000  a  month  for  18  months? 

A.  Well,  in  examining  the  various  bank  accounts 
and  ledger  records,  several  savings  accoimts  and 
the  checking  accoimt,  those  items  that  were  substan- 
tial comparatively,  such  as  a  thousand,  15  hmidred, 
5  thousand,  I  presumed,  were  for  inter-transfer 
between  accoimts  or  for  investment  purposes,  and 
those  debit  items,  there  is  no  way  of  identifying  it 
because  it  was  just  a  debit  item  appearing  on  the 
ledger  record,  I  [173]  presumed  were  for  living 
costs  and  I  took  the  cumulative  total  of  those  items 
in  annual  periods  and  they  ran  some  less  than  6 
or  7  thousand  dollars  a  year.  So,  allowing  for 
possibly  cash  disbursements,  I  concluded  that  their 
living  costs  would  be  no  more  than  $1,000  a  month, 
probably  less. 

Q.  Your  analysis  was  based  upon  the  living  costs 
of  the  family  as  a  whole,  that  is? 

A.     That  is  correct. 

Q.     Wlioever  occupied  the  household  at  the  time  ? 

A.  I  don't  know  about  how  the  funds  were  ap- 
plied. I  took  the  cumulative  total  of  the  debit 
items  appearing  in  the  bank  account  and  made  a 
liberal  allowance  for  any  cash  disbursements. 

Mr.  Resnik:  I  have  no  further  questions  at  this 
time. 
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The  Court:    You  may  cross-examine. 

Cross  Examination 

Q.  (By  Mr.  Calhoun) :  When  you  discussed 
with  Mr.  Partridge  with  regard  to  no  knowledge 
of  any  agreement  as  to  transmutation  of  property, 
you  were  discussing  a  written  agreement,  were  you 
not?  A.     That  is  correct. 

Q.  Did  he  tell  you  about  the  proposed  will  that 
he  had  prepared?  A.    Yes,  he  did. 

Q.  He  went  over  that,  saying  that  he  thought 
he  had   [174]   separated  the  property? 

A.  No,  he  made  no  inference  that  there  had  been 
any  separation  that  had  been  consummated  as  yet. 

Q.     You  mentioned  that  he  discussed 

Mr.  Calhoun:  Well,  that  I  move  be  stricken 
as  a  conclusion  of  the  witness,  as  to  its  not  being 
consummated  as  yet. 

Q.  (By  Mr.  Calhomi)  :  I  am  talking  about  your 
conversations  with  him. 

A.  My  conversation  with  Mr.  Partridge  was 
to  develop  whether  or  not  there  had  been  a  natural 
transmutation.  He  said  he  had  no  knowledge  of 
any  agreement  thereof.  He  showed  me  a  copy  of 
his  unexecuted  will. 

Q.  You  are  talking  about  a  copy  of  the  unexe- 
cuted will;  that  refers  to  a  written  agreement,  does 
it  not? 

A.     That  is  correct.    He  had  no  knowledge  of  it. 

Q.  That  is  what  I  am  asking  you.  He  had  no 
knowledge  of  any  written  agreement? 
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A.     That  is  right. 

Q.  He  didn't  say  anything  about  any  other 
agreement?  A.     That  is  correct. 

Q.  Written  agreement,  we  are  discussing;  when 
you  said  "written  agreement"  he  said  "written  agree- 
ment" ? 

A.  Well,  he  didn't  say  there  was  any  oral  agree- 
ment, either.  [175] 

Q.  Did  you  see  the  note  he  had  here,  intro- 
duced, about  transmutation  of ?  A.     1943? 

Q.     Yes.  A.     I  did  not. 

Q.     Did  you  see  his  notes? 
A.     I  didn't  ask  to  see  his  notes. 
Q.     Did  you  see  them?  A.     No. 

Q.  Didn't  you  think  at  the  time  they  had  some 
material  bearing? 

A.     I  thought  about  it,  I  thought  I  could  rely  on 
his  knowledge,  that  he  knew  what  he  was  doing. 
Q.     When  did  you  discuss  this  with  him? 
A.     January  1955. 

Q.     And  when  the  will  was  signed  was  10  years 
before  that,  wasn't  it,  isn't  that  true? 
A.     That  is  correct. 
Q.     1946,  almost  10  years? 

A.  But  he  was  also  co-executor,  and  he  seemed 
to  be  familiar  with  the  family  affairs. 

Q.  That  is  true.  You  knew,  however,  at  the 
time,  you  wanted  to  correct  yourself  on  that  matter, 
you  knew  that  the  Les  Yogel  Chevrolet  stock  was 
di\dded  three  ways,  didn't  you?  A.     Oh,  yes. 
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Q.    You  knew  that  all  the  time? 

A.  I  would  say  that  the  stock  certificates  were 
in  separate  names. 

Q.     That  is  what  I  mean.  A.     Yes. 

Q.  Did  you  inquire  into  the  matter  of  the  lim- 
ited partnership  before,  where  it  showed  each  one 
had  a  one-third  interest?  Did  you  go  into  that 
phase  of  it? 

A.     I  discussed  it  with  Mr.  Skinner,  yes. 

Q.  You  didn't  discuss  with  Mrs.  Vogel  and  use 
that  word  "transmutation  agreement"  when  you 
were  discussing  with  her,  did  you? 

A.  No.  But  I  discussed  joint  tenancy,  com- 
munity property  and  separate  property  with  Mrs. 
Vogel. 

Q.  Did  you  define  what  "joint  tenancy"  was 
before  you  discussed  it  with  her? 

A.  No,  I  did  not.  But  I  asked  her  did  any 
change  in  her  property  holdings  take  place,  and 
she  said  she  couldn't  recall,  "Everything  Les  did 
he  did  for  me." 

Q.  Did  you  discuss  what  "commimity  property" 
meant  when  you  discussed  it  with  her? 

A.     I  did  not. 

Q.  But  I  am  sure  you  drew  the  conclusion  that 
she  is  not  too  well  versed  in  legal  matters  and 
phraseology  ? 

Mr.  Resnik:  I  think  that  is  an  improper  ques- 
tion. [177]  It  is  not  a  matter  of  what  Mr.  Kubik 
thinks  of  Mrs.  Vogel. 

The  Court:    Are  you  objecting? 
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Mr.  Resnik:    I  am  objecting,  yes. 

The  Court:     Objection  sustained. 

Q.  (By  Mr.  Calhoun)  :  When  you  went  over 
the  bank  deposits  and  the  bank  accounts  and  the 
application  of  funds,  checking  the  family  allowance, 
did  you  run  into  the  item  of  the  two  fur  coats'? 

A.     Was  that  subsequent  to  death? 

Q.  That  was  subsequent  to  death,  January  1951, 
and  the  date  of  the  death  of  the  decedent  was  Aug- 
ust 16,  1950.     This  was  January  1951. 

A.  I  merely  checked  the  records  up  to  the  date 
of  death,  because  I  was  concerned  with  establishing 
the  standards  which  they  enjoyed.  So  I  checked 
nothing  after  August  16,  1950. 

Q.  Did  you  ask  her  at  that  time  whether  she 
had  had  any  fur  coats  before?  A.     I  did  not. 

Q.  Did  you  know^  that  in  addition  to  this  family 
allowance  she  received  a  widow's  salary  from  the 
business  for  sometime  after  his  death? 

A.  I  saw  a  copy,  some  reference  to  a  resolution 
that  the  decedent's  monthly  salary  was  to  continue 
to  be  paid  to  the  widow.  [178] 

Q.  You  satisfied  yourself  she  actually  received 
the  sum,  though ? 

A.     I  did  not.     I  wasn't  interested  in  it. 

Q.     In  the  widow's  allowance? 

A.     In  the  widow's  allowance? 

Q.     Yes,  that  is  what  I  mean. 

A.  I  may  have  asked  counsel  if  it  was  paid, 
Mr.  Jacobs  told  me  it  had  been.  That  was  enough 
for  me. 
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Q.  At  the  time  you  were  discussing  this  matter 
with  Mrs.  Vogel  was  she  making  her  answers  re- 
sponsive to  your  questions,  did  she  answer  respon- 
sively  to  every  question  you  propoimded  to  her? 

A.  I  would  say  she  did.  And  if  she  didn't  know, 
she  said,  "I  don't  recall,"  or  "I  don't  know." 

Q.  But  my  question  to  you  is,  did  she  answer 
every  question  that  you  asked  her  with  an  answer 
that  was  responsive  to  your  question? 

A.     I  wouldn't  say  entirely  so,  no. 

Q.  Did  she  vokmteer  a  lot  of  things  and  talk 
about  everything  else  except  the  point  you  were 
discussing? 

A.  Well,  the  Anse  Vista  was  one  of  volimtary 
disclosure,  but 

Q.  I  am  talking  about  other  things  she  was  talk- 
ing about.  Did  she  sort  of  ramble  like  she  did  here 
in  the  courtroom?  A.     Somewhat.  [179] 

Mr.  Resnik :  That  is  a  conclusion  of  counsel.  The 
Court  heard  the  witness  and  can  determine  how 
her  answers  were.     I  will  object  to  the  question. 

Mr.  Calhomi:    I  will  put  it  this  way: 

Q.  (By  Mr.  Calhoim) :  You  were  here  when 
she  was  talking?  A.     Yes. 

Q.  And  you  were  here  w^hen  the  Court  instructed 
her  to   answer  the   questions?  A.     Yes. 

Q.     Did  you  have  the  same  difficulty  yourself? 

A.  Not  to  the  same  degree,  not  nearly  to  the 
same  degree,  but  somewhat,  yes. 

Q.  Every  question  you  asked  her,  were  you  sure 
she  understood  it? 
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A.     I  gathered  from  her  response  she  had. 
Mr.  Calhoun:    I  have  nothing  further. 

Redirect  Examination 

Q.  (By  Mr.  Resnik) :  During  the  course  of 
your  meeting  with  Mrs.  Vogel  was  Mr.  Jacobs,  her 
attorney,  present  at  all  times? 

A.  Except  when  we  were  out  to  the  Marina  Ave- 
nue Branch  of  the  Bank  of  America. 

Q.     I  am  talking  about  the  time  you  were  in  his 

office. 

A.  In  his  office?  He  may  have  stepped  out  on 
occasion  [180]  for  a  few  moments. 

Q.  But  during  the  substantial  part  of  the  hour 
that  you  were  there  he  was  present? 

A.    He  was. 

Q.  And  he  heard  the  questions  that  you  put  to 
Mrs.  Vogel?  A.    Yes,  he  did. 

Q.  Did  she  discuss  any  of  the  matters  with  him 
at  that  time? 

A.  No.  But  when  I  asked  her  al^out  the  com- 
munity property,  joint  tenancy,  separate  property, 
why,  he  asked  her  not  to  answer  the  question. 

Q.  Notwithstanding  his  admonition,  did  she  an- 
swer the  question? 

A.     She  did  not  answer  the  question. 

Q.  Didn't  you  testify  earlier  she  said  whatever 
property  they  had  they  owned  together,  something 
to  that  effect? 

A.  That  was  along  some  other  line  of  question- 
ing, particularly  in  regard  to  the  income  tax  re- 
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turns,  where  I  was  trying  to  get  some  explanation 
of  why  it  was  reported  as  community  income  on 
the  income  tax  returns. 

Q.     What  did  she  say? 

A.  She  said,  "Well,  it  is  both  our  money,"  and 
that  he  handled  all  business  affairs. 

Q.  You  had  two  meetings  with  Mr.  Partidge, 
one  of  the  co-executors  of  the  estate?  [181] 

A.    Yes. 

Q.  Did  you  make  clear  to  him  the  purpose  of 
your  visits  to  him? 

A.  I  think  he  understood.  I  made  clear  to  him 
I  was  trying  to  establish  the  true  characterization 
of  the  property,  whether  it  was  community  or  sep- 
arate, because  there  was  marital  deduction  involved. 

Q.  You  had  one  meeting  on  the  14th  of  January 
and  then  you  returned  again  on  the  18th? 

A.     That  is  correct. 

Q.  Was  there  any  reason  for  your  returning  on 
the  18th?  A.     That  is  correct. 

Q.  Was  there  any  reason  for  your  returning  on 
the  18th? 

A.  Other  than  something  must  have  developed 
through  an  interview  with  Mr.  Skinner  or  some 
other  source,  that  I  thought  perhaps  Mr.  Partridge 
could  throw  some  light  on  it. 

Mr.  Resnik:  I  have  no  further  questions  at  this 
time. 

Mr.  Calhomi:    That  is  all. 

The  Court:    You  are  excused. 

Mr.  Resnik:     If  your  Honor  please,  in  light  of 
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the  nature  of  the  proof  or  absence  thereof  in  the 
record  as  to  the  family  allowance,  there  being  no 
evidence  now  in  the  record  as  to  its  payment,  since 
Mrs.  Yogel  was  not  able  to  identify  certain  checks 
that  were  put  before  her,  I  would  ask  leave  of  the 
Court  for  permission  to  file  an  amendment  to  our 
[182]  answer,  in  due  course,  disallowing  the  amount 
of  family  allowance  that  we  did  grant  in  the  statu- 
tory notice  and  pray  for  the  increased  deficiency 
that  would  result. 

The  Court :    Have  you  anything  to  say  ? 

Mr.  Calhoun:  If  that  is  the  case,  I  would  like 
to  re-open  and  call  Mr.  Partridge  back  here  to 
identify  these  checks,  that  these  checks  were  issued 
by  the  estate  and  paid  to  her,  that  is  her  signature 
on  them,  and  that  is  exactly  what  they  were. 

I  can  do  it,  if  you  want  to  go  ahead  and  do  it. 

The  Court:  The  testimony  was  quite  correct 
yesterday. 

Mr.  Calhoun :    It  was,  and 

The  Court:  I  take  it,  it's  just  a  question  of  the 
Court's  determination  of  how  far  to  believe  or  dis- 
believe the  testimony. 

Mr.  Calhoun:  I  am  in  possession  of  a,  I  make 
an  offer  to  show  she  received  that  money  as  the 
family  allowance,  that  is  what  it  Avas  for.  I  can 
show  it.  If  you  want  me  to  do  it,  I  will  go  ahead 
and  do  it.    It  will  take  us  awhile. 

Mr.  Resnik:  If  your  Honor  please,  I  am  not 
satisfied  with  the  state  of  the  record,  in  light  of 
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the  replies  that  were  given  to  me  on  at  least  two 
occasions  by  the  witness. 

The  Court:  Did  you  wish  to  have  Mr.  Partridge 
recalled  ? 

Mr.  Calhoun:  He  probably  can't  get  here  before 
noon.  [183]  I  would  like  to  have  him  called,  how- 
ever. 

The  Court :  If  you  wish  to  call  him,  you  may 
have  that  privilege.  Do  you  think  he  can  add  any- 
thing to  the  testimony  that  has  already  been  given? 

Mr.  Calhoun:  It  further  shows,  if  your  Honor 
please,  on  the  final  report  of  the  Court  and  so  forth, 
that  she  did  receive  this  family  allowance,  it  was 
paid  to  her.  I  am  just  trying  to  save  time.  I 
think  that  counsel  is  quibbling  over  this  item,  on 
the  state  of  the  record. 

If  you  will  concede  those  are  paid  to  that — 
otherwise  I  will  have  to  bring  the  accounting  in  for 
the  Court,  to  find  out,  to  prove  it. 

Without  any  prejudice  as  to  whether  it  is  reason- 
able or  not,  we  contend  that  this  was  actually  the 
amount  paid  to  her,  according  to  the  Court's  order. 

Mr.  Resnik:  I  can  only  go  this  far,  your  Honor, 
I  can  only  stipulate  that  there  does  appear  on  the 
Petitioner's  Exhibit  No.  19 

The  Court:  All  of  those  checks  are  divisible  by 
1,500,  are  in  the  amount  of  1,500  or  are  divisible 
by  1,500? 

Mr.  Resnik:  None  of  the  checks  are  in  the 
amount  of  1,500;  all  are  in  other  amounts. 

Mr.  Calhoim:    When  they  were  short  of  money. 
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Mr.  Resnik:  We  can  stii)iilate  that  there  does 
appear  in  Petitioner's  Exhibit  19  a  reference  imder 
the  legend  "Cr",  [184]  which  is  taken  to  mean 
"Credit",  which  was  paid,  which  appears  as  follows : 
"Said  administrators  hereby  credit  themselves  with 
disbursements  as  follows" —  a  number  of  them  ap- 
pear, among  which  appears  "Elizabeth  S.  Vogel, 
widow,  per  order  of  Court  for  family  allowance, 
$27,000."  We  will  stipulate  that  that  does  appear 
in  Exhibit  1. 

The  Court:    How  much  do  those  checks  total"? 

Mr.  Resnik:  The  checks  total  $27,000,  I  am  ad- 
vised by  Mr.  Kubik.  And  I  would  stipulate  that, 
of  course,  your  Honor. 

The  Court :  I  don't  think  it  is  necessary  to  bring 
in  Mr.  Partridge. 

Are  you  still  pressing  your  motion? 

Mr.  Resnik:  Yes,  I  Avould  say  that,  whether  my 
stipulation  is  sufficient  for  the  Court  to  find  the 
actual  amount  of  payment  is  a  determination  for 
the  Court  to  make,  I  would  still  ask  leave  for  per- 
mission to  file  an  amendment  to  answer  in  due 
course.  Perhaps  after  I  have  had  an  opportunity 
to  review  the  transcript  in  the  matter  I  may  not 
press  it,  but  at  this  time  I  wouldn't  want  to  be  pre- 
cluded from  doing  so,  if  I  should  find  that  I  should. 

The  Court:  Of  course,  under  the  statute,  he  has 
the  privilege  of  making  a  claim  for  increased  defi- 
ciency at  any  time  during  the  hearing  or  rehearing, 
and  I  would  grant  permission  for  that  purpose. 

Mr.  Calhoun:     Are  you  through? 
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Mr.  Resnik:    Yes,  your  Honor. 
Mr.  Calhoun:     I  have  just  a  little  rebuttal. 
Would   you   take   the   stand,    Mr.    Vogel,    again 
briefly  ? 

Whereupon 

J.  LESLIE  VOGEL,  JR. 
a  witness  called  in  rel^uttal  by  and  on  behalf  of  the 
Petitioners,  having  been  previously  sworn,  was  ex- 
amined and  testified  further  as  follows: 

Direct  Examination 

Q.  (By  Mr.  Calhoun)  :  To  clear  up  the  state 
of  the  record  at  the  present  time,  Mr.  Vogel,  were 
you  present  at  this  conversation  mentioned  by  Mr. 
Kubik  and  your  mother^  A.    Yes,  sir. 

Q.     You  were  present?  A.     Yes. 

Q.  Do  you  recall  the  discussion  or  a  remark  that 
you  made  telling  your  mother  she  talked  too  much? 

A.     Along  that  line. 

Q.     What  was  that  occasion? 

A.  Well,  I  don't  recall  what  the  question  was 
or  what  her  answer  was.  If  Mr.  Kubik  has  in- 
formation of  what  he  asked  her  and  what  her  an- 
swer was,  I 

Q.  I  mean  by  that,  did  you  have,  were  there  a 
series  of  [186]  questions  being  asked  her  at  that 
time?  A.     Yes,  there  was. 

Q.  I  will  ask  you  whether  or  not  her  answers 
were  responsive  to  the  questions. 

Mr.  Resnik:  I  object,  your  Honor.  It  calls  for 
an  opinion  and  conclusion  of  the  witness. 

The  Court:    He  may  answer. 
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A.     I  don't  think  that  they  were. 

Q.  (By  Mr.  Calhoim) :  Do  you  recall  why  you 
made  that  statement?  A.     Well, 

Mr.  Resnik:  I  submit,  your  Honor,  the  question 
has  been  asked  and  answered,  the  witness'  memory 
has  been  probed,  and  I  object  to  its  bemg  asked 
again. 

The   Court:     Overruled. 

A.  My  mother's  mterpretation  of  the  law  is 
such  that  ''Well,  this  was  all  ours.  If  I  were  to 
die,  it  would  go  to  him;  if  he  were  to  die,  it  would 
go  to  me."  She  doesn't  imderstand  what  property 
standing  in  her  name  means  to  her. 

Mr.  Resnik:  I  move  that  the  answer  be  stricken 
as  not  responsive  to  the  question. 

The  Court:    The  answer  will  he  stricken. 

Q.  (By  Mr.  Calhoun)  :  I  am  asking  you  why 
you  said  that,  if  you  know. 

A.  She  made  the  statement  that  ''It  was  Dad's." 
It  was  [187]  not  his.  That  is  referring  to  the  Anse 
Yista  property. 

Q.     And  you  made  that  remark,  is  that  right? 

A.     Yes. 

Cross  Examination 

Q.  (By  Mr.  Resnik)  :  You  said  that  you  thought 
your  mother's  answers  to  some  of  the  questions  were 
not  responsive?  A.     That  is  right. 

Q.     You  just  testified  to  that? 

A.  Wliat  does  "responsive"  mean  in  this  in- 
stance ? 
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Q.  I  don't  know.  The  question  was  asked  of 
you  and  you  answered  it.  What  do  you  think  it 
means  ? 

A.     That  the  proper  answer  is  not  being  given. 

Q.  What  do  you  mean  by  "proper",  proper  as 
you  give  it  or  proiDer  as  the  one  who  is  answering 
gives  it? 

A.     No.    Going  around  in  a  circle  to  answer. 

Q.  What  question  was  asked  by  Mr.  Kubik  and 
what  answ^er  was  given  by  your  mother  that  you 
now  think  was  not  responsive? 

A.  I  do  not  Iniow  what  the  question  Mr.  Kubik 
asked  was.  I  remember  that  there  was  a  question 
asked,  but  what  the  question  was  I  don't  recall. 

Q.  So  now  you  are  saying  that  her  answer  to  one 
question  may  not  have  been  responsive  ? 

A.     To  many  of  them,  that  I  heard. 

Q.  What  was  one  of  those  questions  that  Mi'. 
Kubik  asked?   [188] 

A.     I  can't  remember  the  question. 

Q.     How  do  you  remember  her  answer,  then? 

A.  I  remember  a  generality  of  an  answer  that 
was  coming  out  in  almost  every  question  that  was 
asked. 

Q.  What  was  that  generality  of  an  answer  that 
came  out? 

A.     That  ''This  is  ours,  Dad's  and  mine." 

Q.     How  many  times  did  she  say  that? 

A.     I  wouldn't  know. 

Q.     Did  she  say  it  more  than  once? 

A.     It's  possible. 
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Q.  Do  you  know  what  question  w^as  asked  when 
she  said,  "It's  Dad's  and  mine"?  A.    No. 

Q.  So  that  that  answer  might  have  been  re- 
sponsive to  the  question,  because  you  don't  know 
what  the  question  is? 

A.    You  made  the  statement  yesterday.    I  didn't. 

Q.  I  am  not  making  any  statement.  You  testi- 
fied in  responsive  to  a  question  from  Mr.  Calhoun 
that  you  thought  her  answers  were  not  responsive. 
I  now  ask  you,  what  were  the  questions  that  were 
put  by  Mr.  Kubik  and  what  were  the ? 

The  Court:  He  has  answered  that  several  times. 
He  said  that  he  doesn't  know. 

Q.  (By  Mr.  Resnik) :  How  long  did  the  inter- 
view take? 

A.     I  wasn't  there  at  the  start,  so  I  don't  know. 

Q.     How  long  did  it  continue  after  you  appeared? 

A.     Possibly  15  to  20  minutes. 

Q.  Did  your  mother  tell  you  what  had  trans- 
pired prior  to  your  arrival?  A.     No. 

Q.  Did  Mr.  Jacobs  tell  you  what  had  transpired 
prior  to  your  arrival?  A.     I  don't  recall. 

Mr.  Resnik:  I  have  no  further  questions  at  this 
time. 

Redirect  Examination 

Q.  (By  Mr.  Calhoun)  :  Do  you  know  of  your 
own  knowledge  whether  or  not  your  mother  re- 
ceived the  $27,000  family  allowance? 

A.    What? 

Q.     Do  you  know  of  your  own  knowledge  whether 
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or  not  she  received  $27,000  family  allowance  from 

the  estate?  A.     Did  she  receive  checks ? 

Mr.  Resnik:    If  you  don't  know 

A.     (Continuing)    Did  she  receive  checks  to 

that  amount? 

Q.     (By  Mr.  Calhoun) :    Yes.  A.     Yes. 

Mr.  Calhoun:     No  further  questions. 

Recross  Examination 

Q.  (By  Mr.  Resnik) :  You  say  your  mother  re- 
ceived checks  of  $27,000  from  the  estate.  Did  you 
disburse  those  checks? 

A.     I  never  had  my  hands  on  them. 

Q.  Do  you  know  what  the  purpose  of  the  dis- 
bursements was? 

Mr.  Calhoun:  What  disbursements  are  you  re- 
ferring to? 

Mr.  Resnik:    Of  these  checks. 

Mr.  Calhoun:    By  the  estate  or  by  him? 

Mr.  Resnik:  By  the  estate.  He  testified  that  he, 
of  his  own  knowledge,  knows  what  these  disburse- 
ments were  for. 

A.  I  haven't  seen  the  checks  in  quite  awhile,  but 
a  letter  did  accompany  them  from  Mr.  Partridge's 
office. 

Q.     Do  you  open  your  mother's  mail? 

A.     I  read  these  letters. 

Q.  What  was  the  substance  of  the  mail,  the  let- 
ter that  accompanied  the  checks? 

A.  I  would  say,  I  don't  know  the  amoimt,  it 
might  have  been  10  or  12  or  13  thousand  dollars, 
the  first  check.  It  was  on  the  basis  of  $1,500  a 
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month  and  was  issued  when  there  were  funds  avail- 
able to  the  administrators  of  the  estate  to  pay  her 
the  widow^s  allowance. 

Mr.  Resnik:  At  this  time  I  move,  your  Honor, 
that  that  answer  be  stricken  and  the  other  answers 
given  hj  Mr.  Vogel  as  to  his  knowledge  of  the 
source  and  purpose  of  these  payments  be  stricken, 
because  it  is  apparent  from  his  answer  that  he  had 
no  knowledge  of  his  own  on  these  matters,  that  his 
knowledge  [191]  is  clearly  hearsay,  at  best  from  the 
reading  of  a  letter. 

The  Court :    The  motion  is  denied. 
Q.     (By  Mr.  Resnik):     So  whatever  knowledge 
you  had  derived  itself  from  reading  a  letter^ 
A.     Yes. 

Q.  You  had  no  knowledge  of  your  own,  as  a  par- 
ticipant in  the  distribution  of  the  funds  that  are 
here  being  talked  about  *? 

A.  I  don't  know  what  point  you  are  trying  to 
get  at. 

Q.  You  testified  that  you  knew  of  your  knowl- 
edge, your  own  knowledge,  that  the  checks  we  have 
been  talking  about  were  disbursed  to  your  mother 
for  family  allowance? 

A.     That  was  my  understanding,  yes. 
Q.     Your  understanding  based  upon  whaf? 
A.     The  reading  of  the  award  of  the  Superior 
Court,  giving  my  mother  an  allowance  while  the 
estate  was  being  probated  or  in  probate. 

Q.  What  did  you  read,  from  the  Superior  Court, 
did  you  say*? 
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A.  I  didn't — I  said  the  award  from  the  Snperior 
Court  giving  her  $1,500  a  month  allowance  while 
the  probate  was,  while  the — I  don't  know  the  words 
— while  the  estate  was  being,  was  in  probate. 

Q.  Where  did  you  get  your  information  as  to 
the  award  [192]  by  the  Probate  Court? 

A.  I  was  told  about  it  probably  by  Mr.  Part- 
ridge or  Mr.  O'Connell  or  Mr.  Skinner. 

Q.  You  had  no  knowledge  other  than  that  that 
was  communicated  to  you  secondhand  as  to  the  fact 
that  your  mother  was  receiving 

The  Court:  How  do  you  get  knowledge?  What 
is  the  use  of  picking  at  words  like  that? 

Mr.  Resnik:  If  your  Honor  please  —  I  submit, 
your  Honor,  that  knowledge  based  upon  hearsay  is 
not  the  kind  of  knowledge  that  permits  a  witness  to 
testify  in  this  Court.  It  is  hearsay  to  him  as  to  what 
these  expenditures  were  for,  and  if  they  seek  to 
predicate  a  finding  upon  that,  it  is  based  upon  hear- 
say evidence  that  should  properly  have  been  ex- 
cluded, as  my  motion 

The  Court :    That  is  not  my  understanding. 

Further  questions? 

Mr.  Calhoun :    I  have  no  further  questions. 

The  Court:    You  are  excused. 

(Witness  excused.) 
Mr.  Resnik:    I  will  recall  Mr.  Kubik  to  the  stand. 
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Whereupon 

EMIL  W.  KUBIK 

a  witness  called  on  rebuttal  by  the  Respondent,  hav- 
ing been  previously  sworn,  was  examined  and  testi- 
fied further  as  follows:  [193] 

Direct  Examination 
Q.  (By  Mr.  Resnik)  :  Mr.  Kubik,  I  want  to 
pursue  just  one  small  matter  with  you.  Directing 
your  attention  to  the  conversations  you  had  with 
Mrs.  Vogel  at  the  office  of  Mr.  Jacobs  and  at  the 
time  that  her  son,  Les  Vogel,  Jr.,  was  present,  you 
testified  that  during  the  course  of  your  meeting  Mr. 
Vogel,  Jr.,  stated  to  his  mother  not  to  speak  further 
or  to  keep  quiet  or  words  to  that  effect.  Do  you  re- 
call your  testimony  in  that  regard? 
A.     I  do. 

Q.  Can  you  restate  for  us  the  circumstances 
under  which  such  remark  or  remarks  were  made  by 
Mr.  Les  Vogel,  Jr.? 

Mr.  Calhoun:    That  has  already  been  testified  to. 
Mr.  Resnik:    If  your  Honor  please,  they  sought 
to  impeach  him  by  rebuttal  testimony.  I  have  sur- 
rebuttal  here. 

The  Court:  You  may  answer. 
A.  I  asked  Mrs.  Vogel  if  she  knew  the  differ- 
ence between  joint  tenancy,  separate  property  and 
community  property,  and  any  assets  in  their  respec- 
tive names.  She  said,  she  made  reference  to  the 
Anse  Vista  Apartment  House,  and  Mr.  Vogel,  Jr., 
here  said,  "Be  quiet,  Mother.  You  are  talking  too 
much."   And   she   said,   "Well,   it   was   Dad's,   you 
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know,  it  was  all  Dad's."  Aiid  he  said,  "Be  quiet, 

Mother.  You're  talking  too  much." 

Q.  That  is  your  best  recollection,  now,  the  only 
time  during  the  conversation  when  Mr.  Vogel  inter- 
jected remarks  of  [194]  that  or  a  similar  vein*? 

A.  He  may  have  interjected  other  remarks,  but 
those  were  the  only  ones  I  recall  that  were  material 
for  my  purpose,  and  I  recalled  it. 

Mr.  Resnik:    I  have  no  further  questions. 

Cross  Examination 

Q.  (By  Mr.  Calhoun)  :  I  understand  you  said 
you  asked  her  if  she  knew  the  difference  between 
joint  tenancy,  community  property  and  separate 
property,  and  what  was  her  answer  to  that? 

A.     And  assets  in  their  respective  names. 

Q.     And  did  she  say  she  knew  the  difference? 

A.  She  said,  "Well,  there  is  the  Anse  Vista 
Apartment,"  she  said,  "That  was  Dad's." 

Q.     Did  she  answer  your  question? 

A.  I  wouldn't  say  in  full,  but  in  regard  to  assets 
in  respective  names,  in  part,  yes. 

Q.  Did  you  pursue  the  question  further,  if  she 
knew  the  difference  between  joint  tenancy,  separate 
property  and  community  property? 

A.  I  did,  and  Mr.  Jacobs  told  her  not  to  answer 
the  question. 

Q.     Did  she  answer  any  of  that  question  for  you  ? 

A.     Ultimately,  no 

Mr.  Calhoun:    That  is  all.  [195] 

Mr.  Resnik:    No  further  questions. 
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The  Court:    You  are  excused. 
(Witness  excused.) 

The  Court:    Do  you  have  further  witnesses? 

Mr.  Resnik :  We  have  no  further  witnesses,  your 
Honor.  We  will  submit  our  case. 

Mr.  Calhoun:    We  have  no  further  evidence. 

The  Court:  How  much  time  do  you  need  for 
briefs? 

Mr.  Resnik:  In  view  of  the  fact  that  there  are 
lengthy  briefs  to  be  copied,  I  would  appreciate  the 
Courtis  giving  us  more  time  than  that  permitted  by 
the  rules. 

The  Court :  Would  you  prefer  ad  seriatim  briefs 
or  simultaneous  briefs? 

Mr.  Resnik:  Ad  seriatim  briefs,  in  view  of  the 
fact  that  I  am  not  aware  of  what  the  Petitioners' 
contentions  fully  are. 

The  Court:  Forty-five  days  for  the  Petitioners 
and  30  days  thereafter  for  the  Government's  reply. 

Mr.  Resnik :  May  I  respectfully  request  that  we 
have  45  days,  in  view  of  the  fact  that  we  must  sub- 
mit our  briefs  to  Washington  after  the  30  days? 

The  Court:    Forty-five. 

The  case  will  be  submitted  on  the  record  as  made. 
The  Clerk  will  announce  your  brief  dates. 

Court  will  be  in  recess  until  Monday  moniing  at 
[196]  10  o'clock. 

The  Clerk:  Petitioners'  original  brief  is  due 
August  6. 

Respondent's  answering  brief  — I  don't  want  to 
give  you  a  Sunday— September  20. 

Mr.  Calhoun  :    That  moans  it  has  to  be  where? 
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The  Clerk:    Washington,  D.  C. 

Petitioner's  reply  brief  is  due  on  October  21. 

(Whereupon,  at  11:45  o'clock  a.m.,  Friday, 
June  21,  1957,  the  hearing  in  the  above-entitkid 
matter  was  closed.)   [197] 

[Endorsed] :  T.C.U.S.  Filed  July  9,  1957. 


[Title  of  Tax  Court  and  Cause.] 

TRANSCRIPT  OF  PROCEEDINGS 

Court  Room  No.  2,  Internal  Revenue  Building, 
Washington,  D.  C,  Wednesday,  August  6,  1958. 

(Met,    pursuant    to    notice,    at    1:30    o'clock 
a.m.) 
Before :  Hon.  Ernest  H.  Van  Fossan,  Judge. 
Appearances:   Robert   E.   Whitley,   Esq.,    (Hon. 
Nelson  P.  Rose,  Chief  Counsel,  Internal  Revenue 
Service) J  5000  Internal  Revenue  Building,  Wash- 
ington, D.  C,  appearing  for  Respondent, 

Proceedings 

The  Clerk:  Docket  57535,  the  Estate  of  J.  Leslie 
Vogel. 

Mr.  Whitley:  My  apologies  for  being  a  little 
late. 

The  Court:  Did  you  wish  to  see  the  taxpayer's 
file? 

Mr.  Whitley:    Yes. 

The  Court:  This  matter  is  before  us  on  Peti- 
tioner's objection  to  computation  of  the  Respondent 
under  Rule  50.  Will  you  state  your  position,  Mr. 
Whitley. 
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Mr.  Whitley:  Respondent's  position  is,  your 
Honor,  that  the  objections  raised;  namely— I  mean 
the  objections  raised  relate  to  adjustments  for  at- 
torneys fees  paid  after  the  filing  of  the  petition  in 
this  case  and  adjusted  for  funeral  expenses  to  the 
extent  of  one-half— alleged  to  be  one-half— by  the 
Petitioner's  counsel. 

The  adjustment  with  respect  to  attorneys  fees, 
Respondent  shows  there  has  been  no  proof  offered 
as  to  the  payment  of  that,  and  it  is  merely  referred 
to  as  a  payment,  or  it  hasn't  been  shown  whether 
the  payment  was  by  the  estate  or  by  the  individual. 

If  the  payment  had  been  made  by  the  estate,  it 
would  then  be  the  subject  of  a  deduction  for  such 
expenses.  But  here  it  is  not  shown  whether  the  pay- 
ment of  $1,000  was  made  by  the  estate  or  by  the 
individual.  His  name  is  in  the  record. 

The  Court:    Is  it  alleged  in  the  petition? 

Mr.  Whitley :  Not  that  I  Imow  of.  I  don't  think 
so.  I  don't  have  a  copy  of  the  petition  before  me. 
The  field  office  sent  me  no  files  on  it,  other  than 
just  a  copy  of  this  computation. 

The  next  one,  on  the  question  of  funeral  expenses, 
the  record  is  completely  void  of  any  mention  of 
adjustment  or  allowance  of  that  sum  or  any  sum. 

The  Court:  That  grows  out  of  the  community 
property  law? 

Mr.  Whitley:  It  does,  but  this  is  a  brand  new 
issue,  as  far  as  I  can  tell  from  the  record.  You 
just  don't  come  in  and  allow  funeral  expenses 
whether  they  have  been  mentioned  or  not.  They 
haven't  been  claimed  in  the  petition,  and  no  proof 
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was  offered  of  them.  At  least  that  is  the  informa- 
tion that  the  trial  attorney  gives  me. 

This  adjustment,  then,  trial  attorney  tells  me  that 
the  deduction  relating  to  funeral  expenses,  "Ko 
issue  on  that  matter  was  raised,  and  it  is  difficult 
to  ascertain  what  Petitioners  seek  to  make.  In  the 
absence  of  an  issue  raided  and  deleted,  the  apparent 
authority  upon  which  Petitioner  relies ." 

"In  any  event,  the  apparent  authority  upon 
which  Petitioners  rely  is  the  Estate  of  Lee  (1948  11 
TC  141)." 

That,  we  contend,  is  clearly  distinguished  from 
the  attorneys  fees  in  controversy  here. 

It  is  the  position  of  the  aovemment  that  no 
proof  has  been  offered  and  no  issue  was  actually 
made  in  the  pleadings  with  respect  to  these  two 
adjustments.  They  are,  in  fact,  new  issues  coming 
before  the  Court,  under  Rule  50,  which  is  pro*^ 
hibited. 

The  Court:  In  the  petition  of  this  case  three 
errors  are  alleged.  First  is  the  determination  by  the 
Commissioner  that  the  assets  of  decedent  standing 
in  his  name  were  not  his  separate  property,  but 
were  together  with  assets  standing  in  the  name  of 
Elizabeth  S.  Vogel,  his  widow,  under  community 
property. 

Second,  the  determination  by  the  Commissioner 
that  the  sum  of  $1500  per  month  for  the  support  of 
the  widow  for  a  period  of  18  months  during  admin- 
istration of  the  estate  was  excessive,  and  that  no 
more  than  $1,000  per  month  for  said  period  of  time 
was  allowable  deduction. 
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And  tliird,  the  determination  by  the  Commis- 
sioner that  the  cost  of  maintenance  and  upkeep  of 
a  boat  o\ATied  by  the  estate  was  not  an  allowable 
deduction. 

As  to  those  issues,  Petitioner  did  not  press  Issue 
3,  but  conceded  it  was  not  allowable. 

It  appears  that  the  attorney  fees  paid  Petition- 
er's counsel  were  not  made  the  subject  of  assign- 
ment of  error.  They  are  not  in  the  case. 

Funeral  expenses  deducted  to  the  extent  of  one- 
half  fall  under  the  conamunity  property  law  of 
California. 

An  order  will  be  entered  approving  the  Commis- 
sioner's computation. 

(Whereupon,    at    1:45    p.m.,    the    Court   ad- 
journed.) 

[Endorsed] :  T.C.U.S.  Filed  August  14,  1958. 

[Endorsed] :  No.  16304.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Estate  of  J.  Leslie 
Vogel,  Robert  C.  Partridge  and  Elizabeth  S.  Vogel, 
Executors,  Petitioners,  vs.  Commissioner  of  Internal 
Revenue,  Respondent.  Transcript  of  the  Record. 
Petition  to  Review  a  Decision  of  The  Tax  Court  of 
the  United  States. 

Filed:  December  23,  1958. 

Docketed:  December  29,  1958. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 


Commissioner  of  Internal  Bevenue  227 

In  the  United  States  Court  of  Appeals 
For  the  Ninth  Circuit 

Docket  No.  16304 

ESTATE  OP  J.  LESLIE  VOGIEL,  ROBERT  G. 
PARTRIDOE  and  ELIZABETH  S.  VOGEL, 
Executors,  Petitioners  on  Review, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent  on  Review. 

STATEMENT  OF  POINTS  AND  DESIGNA- 
TION OF  RECORD  FOR  PETITIONERS 
ON   REVIEW 

The  Petitioners  on  Review  hereby  adopt  their 
Petition  for  Review  and  Designation  of  Contents  of 
Record  on  Review,  documents  Nos.  12  and  14,  re- 
spectively, heretofore  filed  with  the  Tax  Court  of 
the  United  States  and  transmitted  to  this  court  as 
a  portion  of  the  record  on  review  as  Petitioners' 
on  Review  Statement  of  Points  and  Designation  of 
Record  in  compliance  with  Rule  17  (6)  of  this 
Court. 

/s/  GRANT  G.  CALHOUN, 

Counsel  for  Petitioners  on 
Review. 

Notice  of  Mailing  Attached. 

[Endorsed]:  Filed  January  9,  1959.  Paul  P. 
O'Brien,  Clerk. 
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[Title  of  Court  of  Appeals  and  Cause.] 

DESiaNATION  OF  ADDITIONAL  PARTS  OF 
RECORD  TO  BE  PRINTED 

In  addition  to  the  parts  of  the  record  designated 
for  printing  by  the  petitioners  in  the  above-entitled 
case,  respondent  designates  the  following  documents 
as  material  to  the  consideration  of  this  appeal : 

No.  4,  Stipulation  of  Facts,  filed  June  20,  1957. 

No.  8,  Respondent's  Computation  for  Entry  of 
Decision,  filed  Jime  24,  1958. 

No.  9,  Petitioner's  Objection  to  Computation  of 
Respondent  Under  Rule  50. 

No.  10,  Official  Report  of  Proceedings  before  the 
Tax  Court,  August  6,  1958. 

/s/  CHARLES  K.  RICE, 

Assistant  Attorney  General, 
Counsel  for  Respondent. 

[Endorsed]:   Filed   January   19,   1959.  Paul   P. 

O'Brien,  Clerk. 
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Estate  of  J.  Leslie  Vogel,  Robert  Gr. 

Partridge  and  Elizabeth  S.  Vogel, 

Executors, 
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vs. 

Commissioner  of  Internal  Revenue, 

Respondent. 


On  Petition  for  Review  of  the  Decision  of  the 
Tax  Court  of  the  United  States. 


BRIEF  FOR  PETITIONERS. 


JURISDICTIONAL  STATEMENT. 
This  is  a  petition  to  review  a  decision  of  the  Tax 
Court  of  the  United  States. 

The  petitioners  are  executors  of  an  estate  of  a  de- 
cedent who  died  August  16,  1950,  a  resident  of  Cali- 
fornia (R.  26).  The  estate  tax  return  was  filed  with 
the  Collector  of  Internal  Revenue  for  the  1st  District 
of  California,  at  San  Francisco,  California.  The  hear- 
ing before  the  Tax  Court  of  the  United  States  was 


held  in  San  Francisco  (R.  54).  The  proceedings  were 
held  pursuant  to  a  90-day  letter  issued  February  14, 
1955  by  the  District  Director  of  the  San  Francisco 
Office  of  the  Commissioner  of  Internal  Revenue 
(R.  9),  a  petition  for  redetermination  by  the  tax- 
payer was  filed  April  26,  1955  (R.  3,  5),  and  was 
answered  by  the  Commissioner  of  Internal  Revenue 
(R.  17). 

The  findings  of  fact  and  opinion  of  the  Tax 
Court  were  rendered  April  28,  1958  (R.  25)  ;  the  de- 
cision was  entered  August  8,  1958  (R.  49).  The  peti- 
tion for  review  was  filed  September  25,  1958  (R.  50- 
51). 

The  Tax  Court  had  jurisdiction  imder  26  U.S.C. 
7442.  The  Court  of  Appeals  for  the  Ninth  Circuit 
has  jurisdiction  under  26  U.S.C.  7482,  7483  (Internal 
Revenue  Code  of  1954,  Section  7482). 


STATEMENT  OF  THE  CASE. 

This  case  involves  a  deficiency  in  estate  tax  in  the 
sum  of  $29,601.88.  The  Commissioner  disallowed  the 
marital  deduction  and  treated  all  property  of  de- 
cedent and  his  spouse  as  commmiity  property.  The 
estate  tax  return  was  prepared  on  the  basis  that  the 
property  included  therein  was  the  separate  property 
of  decedent  with  the  exception  of  (1)  Insurance 
listed  in  Schedule  D,  returned  as  community  property, 
and  (2)  Jointly  Owned  Property,  Schedule  E.  The 
return  showed,  mider  Schedule  E,  as  the  property  of 


the  surviving  joint  tenant,  a  savings  account,  Bank  of 
America,  Marina  Branch,  in  the  amount  of  $19,668.96, 
and  Series  E,  U.  S.  Savings  Bonds,  valued  at  $19,- 
585.00,  standing  in  the  name  of  Mrs.  Elizabeth  S. 
Vogel  or  Les  Vogel. 

The  Commissioner  added  to  the  gross  estate  as  com- 
munity property  the  foregoing  bank  account  and 
Series  E,  U.  S.  Savings  Bonds.  In  addition,  there  was 
added  to  the  gross  estate  as  commimity  property  the 
following  property  not  included  in  the  return  and 
claimed  by  petitioners  to  be  the  separate  property  of 
the  surviving  spouse: 

4  shares  Pacific  Turf  Club  stock,  val- 
ued at $1,700.00 

500  shares  Pacific  Gas  &  Electric  Re- 
deemable, First  Preferred  stock,  val- 
ued at  7,156.25 

467  shares  Bank  of  America  stock,  val- 
ued at  6,333.69 

217  shares  Pacific  Gas  &  Electric  Com- 
mon stock,  valued  at 3,499.13 

250  shares   Leslie   Financing   Company, 

valued  at  5,627.62 

Anzavista  Apartment  property,  valued  at  8,800.00 
Savings  Account,  Marina  Branch,  Bank 
of  America,  valued  at 1,181.74 

The  Commissioner  in  treating  all  property  as  com- 
munity property  decreased  all  expenses  of  adminis- 
tration and  debts  of  decedent  by  one-half,  except  for 
the  disallowance  in  full  of  maintenance  and  upkeep  of 
a  boat  which  is  not  in  issue. 


The  Commissioner  disallowed  the  marital  deduction. 
The  Commissioner  decreased  the  family  allowance 
from  $1,500.00  per  month  for  eighteen  (18)  months  to 
$1,000.00  per  month  for  eighteen  (18)  months  and  re- 
duced the  amount  further  by  one-half  (on  a  com- 
munity property  basis). 

The  issues  are : 

A.  The  character  of  the  property  involved, 
whether  community  property  or  the  separate 
property,  respectively,  of  decedent  and  his 
surviving  spouse,  by  transmutation  from 
community  property  or  by  purchase  from 
separate  earnings. 

B.  Whether  or  not  such  property  was  trans- 
muted into  separate  property,  and,  if  so,  did 
the  transmutation  take  place  exclusive  of 
the  year  1942,  and  prior  to  April  2,  1948  so 
as  to  qualify  for  the  marital  deduction. 

C.  Whether  or  not  $1,500.00  per  month  for 
eighteen  (18)  months  for  family  allowance 
was  reasonable  under  the  circumstances. 

D.  Whether  or  not  the  full  amount  of  fmieral 
expenses  are  deductible  in  computing  the  tax. 

E.  Whether  or  not  additional  attorneys'  fees  in 
the  amount  of  $2,500.00  paid  coimsel  for  peti- 
tioners are  deductible  from  the  gross  estate  in 
computing  the  tax. 

Petitioner  does  not  contest  the  disallowance  of  main- 
tenance and  upkeep  on  boat  claimed  as  an  administra- 
tion expense. 


SPECIFICATION  OF  ERRORS  RELIED 
UPON  BY  PETITIONERS. 

1.  The  Tax  Court  erred  in  holding  that  the  evi- 
dence failed  to  establish  that  a  transmutation  took 
place  and  that  the  Commissioner  correctly  determined 
that  the  entire  property  of  decedent  and  his  spouse 
was  community  property. 

2.  The  Tax  Court  erred  in  holding  that  the  evi- 
dence did  not  establish  that  a  family  allowance  in  ex- 
cess of  $1,000.00  per  month,  to  wit,  $1,500.00  per 
month,  for  eighteen  (18)  months  was  a  reasonable  and 
proper  deduction  from  the  gross  estate. 

3.  The  Tax  Court  erred  in  failing  to  allow  as  a 
deduction  in  computing  the  tax  additional  attorneys' 
fees  in  the  amount  of  $1,000.00  paid  subsequent  to 
filing  of  the  petition  for  redetermination  and  prior  to 
the  decision  of  the  Tax  Court. 

4.  The  Tax  Court  erred  in  failing  to  allow  the  full 
amount  of  funeral  expenses  as  a  deduction  in  com- 
puting the  tax. 

First  Specification  of  Error — Finding-s  of  the  Tax  Court  and 
Objections  Thereto. 

With  respect  to  the  first  specification  of  error  the 
Tax  Court  found  as  follows : 

"Findings  of  Fact 

Some  of  the  facts  are  stipulated,  the  stipulation 
being  incorporated  herein  by  this  reference. 

Decedent,  J.  Leslie  Yogel,  died  August  16,  1950, 
a  resident  of  California.  A  Federal  estate  tax  re- 
turn was  filed  on  February  15,  1952,  by  the  execu- 


tors  of  his  estate  with  the  collector  of  internal 
revenue  for  the  First  District  of  California. 

On  January  15,  1934,  the  Les  Vogel  Chevrolet 
Company  was  incorporated  to  operate  an  automo- 
bile agency.  The  stock  of  the  corporation  was  com- 
munity property  of  J.  Leslie  Vogel  (hereinafter 
referred  to  as  decedent  or  Les  Vogel),  and  his 
wife,  Elizabeth  S.  Vogel  (hereinafter  sometimes 
referred  to  as  Elizabeth  Vogel  or  Elizabeth). 

In  1942,  decedent,  in  order  to  avoid  the  appli- 
cation of  the  excess  profits  tax,  to  admit  his  son, 
Les  Vogel,  Jr.,  into  the  business,  and  for  other 
reasons,  decided  to  dissolve  the  corporation  and  to 
form  a  limited  partnership.  The  corporate  min- 
utes indicate  that  the  assets  of  the  corporation 
were  transferred  to  decedent  as  of  midnight,  De- 
cember 31,  1942.  A  resolution  was  written  in  1942 
looking  to  the  dissolution  of  the  corporation.  The 
partnership  agreement  was  executed  on  February 
6,  1943,  and  named  Elizabeth  Vogel  and  Les 
Vogel,  Jr.,  as  limited  partners,  with  decedent  as 
a  general  partner  for  a  terai  of  ten  years  from 
January  1, 1943,  each  having  an  equal  share  in  the 
profits.  The  opening  entries  in  the  partnership 
ledger  show  the  following  capital  accounts : 

Les  Vogel $33,147.71 

Les  Vogel,  Jr 33,147.70 

Mrs.  Les  Vogel 33,147.70 

Separate  drawing  accounts  were  maintained 
for  each  partner.  Income  tax  payments  were 
charged  to  the  respective  drawing  accounts.  Other 
than  income  tax,  the  only  charge  to  Elizabeth's 
account  was  a  monthly  allowance  of  $100  and  a 
monthly  payment  of  $500  on  an  F.H.A.  loan  on 


the  family  residence.  Taxes  on  the  residence  were 
charged  to  decedent's  drawing  account. 

On  November  1,  1946,  the  business  was  again 
incorporated.  The  partnership  balance  sheet,  as  of 
October  31,  1946,  filed  with  the  application  for 
incorporation,  showed  the  following 
Accoimts  payable : 

Les  Vogel   $  66,083.09 

Elizabeth  Vogel  (Mrs.  Vogel)     73,880.64 
Les  Vogel,  Jr 37,664.26 

$177,627.99 
Partners'  capital: 

Les  Vogel $  32,709.22 

Elizabeth  Vogel  32,709.20 

Les  Vogel,  Jr 32,709.20 


$  98,127.62 
The  opening  balance  sheet  for  the  corporation 
showed  the  following: 

Capital  stock $150,000.00 


Accounts  payable : 
Les  Vogel  and  Elizabeth  Vogel  $105,382.15 
Les  Vogel,  Jr 20,373.46 


$125,755.61 


In  order  to  provide  a  $50,000  payment  by  each 
partner  for  the  stock  issued,  the  amounts  neces- 
sary to  bring  each  of  the  partnership  capital  ac- 
counts up  to  $50,000  were  taken  from  the  accounts 
payable.  One-third  of  the  stock  in  the  new  corpo- 
ration was  issued  to  each  of  the  former  partners. 


8 


Decedent  and  Elizabeth  held  theirs  individually  in 
their  own  names.  The  value  of  the  capital  stock 
was  subsequently  increased  to  $300,000  with  30,000 
shares  outstanding.  At  the  time  of  decedent's 
death,  decedent,  Elizabeth,  and  Les  Vogel,  Jr., 
each  held  10,000  shares. 

Decedent  and  Elizabeth  maintained  two  savings 
accoimts  in  both  their  names,  a  savings  accoimt 
in  the  name  of  Elizabeth  Vogel,  and  a  checking 
accoimt  in  the  names  of  Les  or  Elizabeth  Vogel. 

Following  the  dissolution  of  the  partnership 
the  separate  drawing  accomits  of  decedent  and 
Elizabeth  were  combined  into  one  accoimt  on  the 
books  of  the  corporation.  Various  investments  and 
personal  expenses  of  decedent,  along  with  other 
items,  were  charged  against  this  account.  With 
the  exception  of  income  tax,  the  only  charge  to  the 
account  specifically  applicable  to  Elizabeth  was  a 
$3,000  gift  to  their  son.  A  similar  $3,000  gift  to 
the  son  from  the  decedent  was  charged  against 
the  account  on  the  same  day.  On  October  31,  1947, 
the  remaining  balance  was  divided  into  two  equal 
parts  of  $11,662.05.  One  part  was  deposited  in  the 
savings  account  at  the  Marina  Branch  of  the 
Bank  of  America  in  the  name  of  Elizabeth  Vogel. 
Some  of  decedent's  salary  checks  were  also  depos- 
ited there.  Later,  these  amounts  were  transferred 
to  the  checking  account. 

The  other  portion  of  the  drawing  account  was 
deposited  in  the  savings  accoimt  in  the  name  of 
Les  or  Elizabeth  Vogel  at  the  Polk- Van  Ness 
Branch  of  the  Bank  of  America.  It  was  subse- 
quently withdrawn. 

The  principal  deposits  to  the  sa\dngs  accoimt 
in  the  name  of  J.  Les  and  Elizabeth  Vogel  at 
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Branch  253  of  the  Bank  of  America  were  salary 
checks  of  the  decedent.  Elizabeth  made  most  of 
these  deposits;  it  was  her  practice  to  retain  $100 
to  $300  from  the  checks  for  household  expenses 
and  to  deposit  the  balance.  Transfers  were  made 
from  this  account  to  the  checking  account. 

Not  all  salary  checks  were  deposited  in  the  sav- 
ings accounts;  a  number  were  deposited  in  the 
checking  account.  Decedent  made  payments  from 
the  checking  account  for  his  own  individual  ex- 
penditures, for  joint  living  expenses,  and  for  in- 
vestments in  Elizabeth's  name. 

Decedent  and  Elizabeth  maintained  separate 
brokerage  accounts,  decedent's  accoimt  being 
opened  in  1946  and  Elizabeth's  in  1948.  Pur- 
chases by  decedent  during  1946  and  1947  were 
charged  to  his  partnership  drawing  account  prior 
to  the  partnership  dissolution  on  October  31, 1946, 
and  to  their  drawing  account  on  the  corporation's 
books  subsequent  to  that  date.  Investments  in 
Elizabeth's  brokerage  account  were  paid  for  from 
the  checking  account. 

Payment  for  467  shares  of  Bank  of  America 
stock  standing  in  Elizabeth  Vogel's  name  was 
also  made  from  the  checking  account. 

In  1948  or  1949  the  Leslie  Financing  Company 
was  formed  by  Elizabeth  Vogel,  Les  Vogel,  Jr., 
and  Dorothea  Vogel.  Each  contributed  $10,000  to 
the  initial  capital.  Elizabeth  obtained  the  neces- 
sary funds  from  previous  investments. 

About  1950  Elizabeth  purchased  a  parcel  of  real 
property  from  Arthur  M.  Hardy,  an  old  friend  of 
the  family.  Hardy  then  designed  and  built  the 
Anzavista  Apartments  on  the  property.  All  of 
Hardy's  negotiations  in  the  matter  were   with 
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Elizabeth  and  the  apartments  were  built  for  her. 
The  record  is  inconclusive  as  to  the  source  of  the 
funds  for  the  apartment  venture. 

During  a  conversation  with  an  internal  revenue 
agent  after  decedent's  death,  Elizabeth  referred  to 
the  Anzavista's  property  as  decedent's.  She  fur- 
ther represented  that  whatever  property  she  and 
decedent  had  belonged  to  both  of  them.  At  the 
trial  Elizabeth  referred  to  the  Anza^dsta  prop- 
erty as  'the  whole  family's.' 

The  tax  returns  of  decedent  and  Elizabeth 
Vogel  for  1940  and  all  subsequent  years  were 
prepared  by  Lawrence  H.  Goebel,  a  certified  pub- 
lic accountant.  The  information  for  these  returns 
was  mostly  obtained  from  the  office  manager  of 
the  Les  Vogel  Chevrolet  Company.  Goebel  re- 
viewed the  returns  with  the  decedent,  but  could 
not  recall  discussing  the  nature  of  the  property 
with  him.  Goebel  assumed  that  the  income  from 
the  various  sources  was  community  property,  to 
be  split  accordingly. 

Separate  Federal  returns  were  filed  for  the 
years  1946  and  1947,  and  joint  returns  for  the 
years  1948,  1949,  and  1950.  Separate  state  returns 
were  filed  for  the  entire  period  1946  through  1950. 
Historically,  dividends  were  divided  between 
decedent  and  Elizabeth  Vogel.  This  was  also  true 
of  dividends  from  stock  registered  in  decedent's 
or  Elizabeth  Vogel's  name,  or  both  names  jointly. 
It  was  true  of  capital  gain  or  loss  on  the  sale  of 
such  securities.  The  dividends  from  the  Les  Vogel 
Chevrolet  Company  were  always  divided  equally 
between  decedent  and  Elizabeth  Vogel. 

On  the  1947  Federal  return  the  capital  gains  on 
the  sale  of  securities  were  described  as  commu- 
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nity.  On  the  1947  state  returns  the  total  income 
reported  was  described  as  community. 

Upon  the  advice  of  attorneys,  decedent's  and 
Elizabeth  Vogel's  dividends  were  segregated  for 
the  first  time  on  the  1950  state  tax  returns  filed 
after  decedent's  death. 

Robert  G.  Partridge  was  decedent's  personal 
attorney  for  approximately  15  years,  beginning 
in  the  mid-1930 's.  Partridge  and  his  associate, 
Wallace  O'Connell,  prepared  two  wills  for  dece- 
dent. The  first  will  was  executed  December  13, 
1946.  The  second  was  never  signed. 

The  first  will  contained  the  following  provi- 
sions : 

Fourth:  All  property  in  which  at  this  time 
I  have  an  interest  or  which  stands  in  the  name 
of  myself  or  myself  and  my  wife,  either  as 
tenants  in  common  or  as  joint  tenants,  is  com- 
munity property.  It  is  my  intention  to  dispose 
not  only  of  all  property  which  I  am  entitled  to 
dispose  of  by  will,  including  my  separate  estate 
and  my  share  of  the  community  property,  but 
of  the  entire  community  estate.  If  my  wife, 
prior  to  the  probate  of  this  will,  shall  not  have 
elected  whether  she  shall  take  under  this  will 
or  the  rights  given  her  by  law,  she  shall  in  due 
course  following  my  death,  make  such  election. 
She  shall,  in  any  event,  however,  be  entitled  to 
exempt  property  and  family  allowance  out  of 
my  estate. 

Notes  taken  by  Partridge  during  a  discussion 
with  decedent  prior  to  the  drafting  of  the  first 
will  included  the  words  'transmutation  agree- 
ment (Jan.  1,  '43).'   Partridge  had  had  no  inde- 
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pendent  knowledge  of  this  subject  and  wrote  down 
only  what  information  decedent  communicated  to 
him.  At  no  time  during  their  discussions  con- 
cerning the  will  did  decedent  show  Partridge  any 
written  agreement  which  would  have  transmuted 
community  to  separate  property. 

Decedent  and  Partridge  never  discussed  the 
transmutation  of  any  property  other  than  the  Les 
Vogel  Chevrolet  Company. 

The  second,  and  unsigned,  will  was  drafted  for 
decedent  in  1950.  A  draft  of  a  proposed  will  for 
Elizabeth  Vogel  was  prepared  at  approximately 
the  same  time.  Both  drafts  refer  to  a  written 
agreement  converting  their  community  property 
to  separate  property. 

During  discussions  concerning  the  second  will 
Partridge  suggested  to  decedent  that  it  would  be 
best  to  have  some  expression  of  the  transmutation 
agreement  in  writing.  No  agreement  transmuting 
the  property  was  ever  prepared  by  Partridge  or 
O'Connell  and  none  was  introduced  in  evidence, 
nor  did  any  witness  testify  to  the  actual  existence 
of  such  an  agreement,  either  oral  or  written. 

Partridge  did  not  know  in  fact  whether  there 
ever  was  a  transmutation."  .  .  . 

"The  respondent  determined  that  the  entire 
gross  estate  of  decedent  and  Elizabeth  Vogel  was 
community  property  and  recomputed  the  tax  on 
a  community  property  basis.  The  following  assets 
standing  in  the  name  of  Elizabeth  Vogel  were 
added  to  the  gross  estate : 
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4  shares  Pacific  Turf  Club  stock  $1,700.00 
500  shares  Pacific  Gfas  &  Electric 
redeemable  first  preferred 

stock 7,156.25 

467  shares  Bank  of  America  stock...    6,333.69 
217  shares  Pacific  Gas  &  Electric 

common  stock 3,499.13 

250  shares  Leslie  Financing  Com- 
pany      5,627.62 

Anzavista  Apartments  property. 8,800.00 

Savings  Account,   Marina   Branch 

of  Bank  of  America 1,181.74" 

The  petitioners  take  exception  to  the  portion  of  the 
foregoing  findings  as  follows  (R.  33)  :  "No  agree- 
ment transmuting  the  property  was  ever  prepared  by 
Partridge  or  O'Connell  and  none  was  introduced  in 
evidence,  nor  did  any  witness  testify  to  the  actual  ex- 
istence of  such  an  agreement,  either  oral  or  written." 

That  portion  of  the  record  hereinafter  quoted  is 
considered  to  be  testimony  that  such  an  agreement 
existed  (R.  138-139)  : 

'^A.  Mr.  Vogel — these  notes  now  remind  me — 
had  taken  a  position  when  he  talked  to  me  ini- 
tially that  this  property  had  been  transmuted.  He 
didn't  know  the  details,  and  I  didn't  either, 
frankly.  I  felt  that  in  order  to  sanctify  the  situ- 
ation or  to  implement  it,  shall  I  say,  assuming  it 
had  been  done  in  the  first  place,  it  would  be  better 
to  have  some  expression  in  writing,  and  I  sug- 
gested that  to  him,  and  that  is  reflected  in  those 
later  notes  that  are  now  in  evidence — I  have  for- 
gotten the  exhibit  number — but  again  it  was 
something,  a  relationship  something  like  this,  Mr. 
Resnick:   Mr.    (Testimony   of   Robert   G.   Part- 
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ridge)  Vogel  was  not  skilled  in  the  law  or  in  tlie 
ways  of  business  or  estates  of  this  sort.  When  he 
did  talk  to  me  initially  he  always  took  the  posi- 
tion, 'This  is  Mrs.  Vogel 's  property,'  as  her  own, 
but  was  never  able  to  very  clearly,  or  at  all 
clearly,  tell  me  why  it  was.  Therefore,  when  you 
ask  me  whether  I  pursued  it,  I  did  at  the  time 
this  second  will  was  discussed,  and  at  that  time 
said  we  ought  to  set  it  down  in  writing  so  there 
would  be  no  question  about  it. 

Q.     Did   you   discuss    that    at    all    with    Mrs. 

Vogel? 

A.     Not  to  my  recollection. 

Q.  And  Mr.  Vogel  used  the  term  'separate 
property'  and  the  term  'commmiity  property"? 

A.  Undoubtedly,  but  I  can't  sit  here  and  tell 
you  that  I  specifically  remember  it.  Whatever 
terms  he  used,  may  I  say,  that  he  conveyed  to  me, 
as  we  were  discussing  these  matters,  that  he  was 
under  that  impression,  the  interest  of  Mrs.  Vogel 
in  the  company  was  her  own  property,  as  such, 
call  it  separate,  as  it  should  be,  or  otherwise,  the 
effect  that  I  gathered  or  the  understanding  that  I 
gathered  from  his  discussions  was  the  same."  (R. 
138-139.) 

Second  Specification  of  Error— Findings  of  the  Tax  Court. 

As  to  the  reasonableness  of  the  deduction  for 
family  allowance,  the  Tax  Court  found  as  follows : 

"At  the  time  of  decedent's  death,  decedent, 
Elizabeth  Vogel,  their  son  Les  Vogel,  Jr.,  and 
their  daughter  Dorothea  lived  in  a  three-story  de- 
tached dwelling  at  369  Marina  Boulevard,  San 
Francisco.  Both  Les,  Jr.,  and  Dorothea  were  over 
21.  The  residence,  located  in  a  wealthy  neighbor- 
hood, had  been  acquired  in  1941  and  was  held  in 
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the  name  of  Les  Vogel  and  Elizabeth  Vogel  as 
joint  tenants. 

They  employed  a  full-time  maid  and  a  garden- 
er; the  maid  'lived  in.'  Elizabeth  also,  on  occa- 
sion employed  caterers;  she  entertained  approxi- 
mately once  a  month. 

During  his  lifetime  most  of  decedent's  salary, 
which  was  about  $1,800  a  month,  was  expended 
in  maintaining  the  home. 

After  decedent's  death,  Les  Vogel,  Jr.,  and 
Dorothea  continued  to  occupy  the  house  with 
their  mother  and  a  servant.  Neither  Les  Vogel, 
Jr.,  nor  Dorothea  made  any  contribution  to  the 
maintenance  of  the  home,  either  before  or  after 
decedent's  death. 

On  September  7,  1950,  Elizabeth  Vogel  filed  a 
petition  with  the  Superior  Court  of  the  State  of 
California,  San  Francisco  Coimty,  for  a  family 
allowance  of  $1,500  a  month  from  the  estate  of 
J.  Leslie  Vogel.  On  September  19, 1950,  the  Judge 
of  the  Superior  Court  entered  an  order  granting 
the  allowance.  During  the  probate  of  the  estate, 
checks  totalling  $27,000  were  paid  to  Mrs.  Vogel 
as  a  family  allowance. 

Decedent's  will  was  admitted  to  probate  and 
Elizabeth  Vogel  filed  an  election  to  take  under  its 
provisions  on  September  12,  1952. 

A  Federal  estate  tax  return  was  filed  on  Feb- 
ruary 15,  1952.  Various  securities  and  miscellane- 
ous assets  were  treated  on  the  return  as  dece- 
dent's separate  property.  No  reference  was  made 
to  certain  property  standing  in  the  name  of  Eliz- 
abeth Vogel  alone.  Deductions  were  claimed  on 
the  return  for  a  bequest  to  survi\dng  spouse 
(marital  deduction)  of  $61,077.66  and  an  allow- 
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ance  for  support  of  dependents  (family  allow- 
ance) paid  to  Elizabeth  Vogel  totalling  $27,000.00 
($1,500  per  month  for  18  months)."  (R.  34-35) 

It  is  contended  by  petitioners  that  such  findings 
sustain  petitioners'  position  that  $1,500  per  month  for 
18  months  should  be  fully  allowed  as  a  deduction. 

Third  and  Fourth  Specifications  of  Error. 

Petitioners  contend  that  the  allowance  or  disallow- 
ance of  additional  attorneys'  fees  and  the  inclusion  of 
the  full  amount  or  only  one-half  of  the  funeral  ex- 
penses as  deductions  from  the  gross  estate  are  ques- 
tions of  law  and  procedure  and  such  deductions 
should  be  allowed  in  full. 


ARGUMENT. 
FIRST  SPECIFICATION  OF  ERROR— THE  TAX  COURT  ERRED 
IN  HOLDING  THAT  THE  EVIDENCE  FAILED  TO  ESTABLISH 
THAT  A  TRANSMUTATION  TOOK  PLACE  AND  THAT  THE 
COXdMISSIONER  CORRECTLY  DETERMINED  THAT  THE  EN- 
TIRE PROPERTY  OF  DECEDENT  AND  HIS  SPOUSE  WAS 
COMMUNITY  PROPERTY. 

The  evidence  supports  the  following  facts : 

1.  The  original  accumulations  of  decedent  and  his 
spouse,  including  stock  of  Les  Vogel  Chevrolet  Com- 
pany, prior  to  1943  were  community  property  (R. 
26). 

2.  A  limited  partnership  was  formed  on  January 
1,  1943,  consisting  of  Elizabeth  Vogel  and  Les  Vogel, 
Jr.    as  limited  partners  and  decedent  as  a  general 
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partner  Avith  each  having  separate  drawing  and  capi- 
tal accounts  (R.  27). 

3.  On  November  1,  1946,  approximately  a  month 
and  a  half  after  decedent's  probated  will  was  executed 
(R.  27,  32),  the  business  was  again  incorporated. 
Stock  was  issued  individually  in  the  names  of  dece- 
dent, his  spouse,  and  his  son  with  one-third  outstand- 
ing stock  issued  to  each. 

4.  On  October  31,  1947  the  balance  of  the  corpora- 
tion drawing  account  of  decedent  and  his  spouse  was 
divided  into  two  equal  parts.  One  part  was  deposited 
in  a  savings  account  in  the  name  of  Elizabeth  Vogel 
(R.  29). 

5.  In  1948  or  1949  the  Leslie  Financing  Company 
was  formed  by  Elizabeth  Yogel,  her  son,  and  her 
daughter  (R.  30).  Elizabeth  obtained  her  $10,000  con- 
tribution from  previous  investments. 

6.  In  1950  Elizabeth  Vogel  acquired  the  Anzavista 
property  in  her  own  name. 

7.  The  following  assets  were  acquired  by  Elizabeth 
Vogel  and  stood  in  her  name : 

4  shares  Pacific  Turf  Club  stock $1,700.00 

500  shares   Pacific   Gas   &   Electric   re- 
deemable preferred  stock 7,156.25 

467  shares  Bank  of  America  stock. 6,333.69 

217  shares  Pacific  Gas  &  Electric  com- 
mon stock  3,499.13 

250  shares  Leslie  Financing  Company 5,627.62 

Anzavista  Apartments  property 8,800.00 

Savings    account,    Marina    Branch    of 

Bank  of  America 1,181.74 
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8.  Notes  taken  by  decedent's  personal  attorney 
prior  to  drafting  the  first  will  included  the  words 
"transmutation  agreement  (January  1,  1943)." 

Petitioner  contends  that  the  Tax  Court  correctly 
stated  the  law  to  the  following  extent  (R.  36-37)  : 

"In  California,  community  property  may  be 
transmuted  to  separate  property  by  oral  agree- 
ment between  the  spouses.^  Tomaier  v.  Tomaier, 
23  Cal.  2d  754,  146  P.  2d  905  (1944).  It  is  not 
always  necessary  to  show  oral  agreement;  the 
status  of  the  property  may  be  demonstrated  by 
the  nature  of  the  transaction  or  appear  from  the 
surromiding  circmnstances.  Long  v.  Long,  88  Cal. 
App.  2d  544,  199  P.  2d  47  (1948)." 

The  Tax  Court  further  stated  the  following  to  be 
the  law  (R.  37)  : 

"It  should  be  noted,  however,  that  property  ac- 
quired by  either  the  husband  or  the  wife,  or  both, 
after  marriage  is  presumed  to  be  commimity 
property,  and  one  asserting  that  such  property  is 
separate  rather  than  community  has  the  burden 
of  establishing  that  fact.-  Wilson  v.  Wilson,  76 
Cal.  App.  2d  119,  172  P.  2d  568  (1946)". 


iCal.  Civ.  Code:  Sec.  158.  Contracts  with  each  other  and  third 
persons:  Husband  and  Wife  May  Make  Contracts.  Either  husband 
or  wife  may  enter  into  any  engagement  or  transaction  wnth  the 
other,  or  with  any  other  person,  respecting  property,  which  either 
might  if  unmarried;  subject,  in  transactions  between  themselves, 
to  the  general  rules  which  control  the  actions  of  persons  occupying 
confidential  relations  ^vith  each  other,  as  defined  by  the  Title  on 
Trusts. 

2Cal.  Civ.  Code:  Sec.  164.  Community  property;  presumptions 
as  to  property  acquired  by  wife ;  limitation  of  actions. 

All  other  property  acquired  after  marriage  by  either  husband 
or  wife,  or  both,  including  real  property  situated  in  this  State 
and  personal  property  wherever  situated,  heretofore  or  hereafter 
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The  Tax  Court  further  stated  (R.  38)  : 
''There  is  a  disputable  presumption  in  California 
law  that  property  acquired  by  a  married  woman 
by  an  instriunent  in  writing  is  her  separate  prop- 
erty.' Nichols  V.  Mitcliell,  32  Cal.  2d  598,  197  P. 
2d  550  (1948).  Petitioners,  however,  may  not  de- 
pend on  this  presumj)tion  alone  to  overcome  the 
respondent's  determination  that  the  property  in 
question  is  community.  Cf .  Shea  v.  Commissioner, 
81  F.  2d  937  (C.A.  9,  1936),  affirming  30  B.T.A. 
1265." 

In  Nichols  v.  Mitchell,  32  Cal.  2d  598,  cited  by  the 
Tax  Court  the  evidence  showed  that  all  commmiity 
assets  were  put  in  the  wife's  name  to  protect  them 
from  creditors   and  the   Court  held  that  such   evi- 

acquired  while  domiciled  elsewhere,  which  would  not  have  been 
the  separate  property  of  either  if  acquired  while  domiciled  in  this 
State,  is  community  property,  but  whenever  any  real  or  personal 
property,  or  any  interest  therein  or  encumbrance  thereon,  is  ac- 
quired by  a  married  woman  by  an  instrument  in  writing,  the  pre- 
sumption is  that  the  same  is  her  separate  property,  and  if  acquired 
by  such  married  woman  and  any  other  person  the  presumption  is 
that  she  takes  the  part  acquired  by  her,  as  tenant  in  common, 
unless  a  different  intention  is  expressed  in  the  instrument ;  except, 
that  when  any  such  propert;\'  is  acquired  by  husband  and  wife  by 
an  instrument  in  which  they  are  described  as  husband  and  ^^dfe, 
unless  a  different  intention  is  expressed  in  the  instrument,  the 
presumption  is  that  such  property  is  the  community  property  of 
said  husband  and  wife.  The  presumptions  in  this  section  men- 
tioned are  conclusive  in  favor  of  any  person  dealing  in  good  faith 
and  for  a  valuable  consideration  with  such  married  woman  or  her 
legal  representatives  or  successors  in  interest,  and  regardless  of 
any  change  in  her  marital  status  after  acquisition  of  said  property. 

In  cases  where  a  married  woman  has  conveyed  or  shall  hereafter 
convey,  real  property  which  she  acquired  prior  to  May  19,  1889, 
the  husband,  or  his  heirs  or  assigns,  of  such  married  woman,  shall 
be  barred  from  commencing  or  maintaining  ojxy  action  to  show 
that  said  real  property  was  community  property,  or  to  recover  said 
real  property  from  and  after  one  year  from  the  filing  for  record 
in  the  recorder's  office  of  such  conveyances,  respectively. 

3Cal.  Civ.  Code,  Sec.  164,  supra. 
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dence  would  overcome  the  presumption  arising  from 
Section  164  of  the  California  Civil  Code. 

The  case  of  Shea  v.  Commissioner  is  not  applicable 
in  that  the  property  involved  therein  was  either  the 
husband's  separate  property  or  community  property 
and  none  was  claimed  to  be  the  separate  property  of 
the  wife. 

In  California  the  wife  enjoys  a  more  favorable 
status  than  her  husband  with  respect  to  separate  prop- 
erty as  a  result  of  the  presumption  arising  from  Sec- 
tion 164  of  the  California  Civil  Code. 

This  Court  recognized  this  distinction  in  the  case 
of  Acme  Distributing  Company  v.  Collins,  247  F.  2d 
607,  with  respect  to  property  standing  in  the  name  of 
the  wife.  The  Court  there  said : 

"A  full  and  scholarly  discussion  of  this  entire 
subject  is  to  be  found  in  the  recent  case  of  Nevins 
V.  Nevins,  1954,  129  Cal.  App.  2d  150,  153-154, 
276  P.2d  655,  657,  petition  for  a  hearing  by  the 
State  Supreme  Court  denied,  1955.  There  the 
Court  used  the  following  language : 
"From  the  earliest  period  of  California  history 
Courts  have  adhered  to  the  Spanish  law  rule 
accepted  in  community  property  states  that  the 
presiunption  attending  the  possession  of  property 
by  either  husband  or  wife  is  that  it  belongs  to  the 
community.  Exceptions  to  the  rule  must  be  proved, 
and  the  burden  rests  with  the  claimant  of  the  sepa- 
rate estate.  [Cases  cited.] 

''In  1889,  however,  by  direct  statutory  change, 
the  foregoing  general  rule  was  modified  as  to  prop- 
erties held  in  the  wife's  name.  In  those  situations. 
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according  to  the  addition  to  Civil  Code,  §164, 
where  property  is  acquired  during  marriage  by  a 
married  woman  by  an  instrument  in  writing,  the 
presumption  is  not  that  the  property  is  commu- 
nity, but  the  contrary,  that  it  is  separate.  [Author- 
ities cited]  The  burden  is  then  upon  the  husband 
seeking  to  claim  the  property  for  the  community. 
[Cases  cited]  Originally  this  portion  of  Civil 
Code,  section  164,  was  limited  to  conveyances  of 
real  property  [Authorities  cited]  but  a  further 
amendment  in  1927  extended  its  application  to  ac- 
quisition of  any  interest  in  or  encumbrance  on  real 
or  personal  property.  [Authorities  cited.] 

"As  against  the  husband,  the  presumption  is 
disputable,  and  may  be  controverted  by  other  evi- 
dence, direct  or  indirect.  But  the  evidence  to  over- 
throw the  presumption  must  be  'clear  and  con- 
vincing'. [Cases  cited.]  Whether  or  not  it  is  so 
controverted  is  a  question  of  fact  for  the  trial 
Court,  its  conclusions,  miless  manifestly  with- 
out sufficient  support  in  the  evidence,  being  con- 
clusive on  appeal.  [Cases  cited.]" 

In  Auener  v.  Suiter,  1920,  46  Cal.  App.  301,  304, 
189  P.  120,  121,  the  Court  said: 

''We  have,  then,  a  case  where  the  wife  held  a 
grant,  bargain,  and  sale  deed  of  the  property  exe- 
cuted to  her  as  sole  grantee.  This  is  strong  evi- 
dence in  favor  of  the  respondent's  case  and  must 
prevail  unless  overcome  by  other  evidence. 

"  'It  is  true  that  the  presumption  established 
by  section  164  of  the  Civil  Code  is  not  conclusive 
but  may  be  disputed  and  overcome  by  other  testi- 
mony. Nevertheless,  liowever,  the  presumption  is 
itself  evidence  which  may  outweigh  the  positive 
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testimony  of  witnesses  against  it,  and  will  stand 
as  evidence  in  the  case  until  it  is  overcome  by 
other  testimony.'  [Cases  cited.]"  [Emphasis  sup- 
plied.] 

The  rule  in  favor  of  the  wife  has  been  recognized  to 
the  extent  that  payments  from  community  funds  on 
the  husband's  property  give  rise  to  a  commimity  in- 
terest in  the  property  while  payments  from  commimity 
funds  on  property  standing  in  the  name  of  the  wife  are 
presumed,  in  the  absence  of  an  agreement  to  the  con- 
traiy,  to  constitute  a  gift  to  her.  (Estate  of  Bernatas 
(1958)  162  C.A.  2d  693,  328  P.  2d  539.) 

In  the  case  of  Ciamhetti  v.  Dept.  Alcoholic  Bev.  Con- 
trol, 161  Cal.  App.  2d  340  (1958)  at  page  345,  326  P.  2d 
535  the  Court  said: 

''[2]     It  is  the  general  rule  that  '.  .  .  the  char- 
acter of  property  as  separate  or  community  is 
fixed  as  of  the  time  it  is  acquired.  The  character 
so  fixed  continues  imtil  it  is  changed  in  some  man- 
ner recognized  by  law,  as  by  agreement  of  the 
parties.'  {Garten  v.  Garten,  140  Cal.  App.  2d  489, 
492  [295  P.  2d  23].)   [3]  'The  law  will  not  allow 
idle  presumption  to  be  indulged  in  as  against  a 
deed  delivered  and  recorded.  Facts  must  be  proven 
from  which  it  is  clearly  made  to  appear  that  the 
property,  in  such  case,  is  commimity  property,  or 
the  deed  will  be   given   effect   according   to   its 
terms.'    (Alferitz  v.  Arrivillaga,  143  Cal.  646,  649 
[77  P.  657].)  [lb]  Here  the  evidence  shows  with- 
out conflict  that  the  real  property  was  purchased 
in  plaintiff's  name  as  sole  grantee,  as  was  the  li- 
cense. [4]  Under  such  circumstancs  it  is  the  pre- 
sumption, under  section  164  of  the  Civil  Code,  that 
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the  property  so  purchased  was  the  separate  estate 
of  the  wife.  It  is  a  strong  presumption  (Acme  Dis- 
tributing Co.  V.  Collins,  247  F.  2d  607)  and  cannot 
be  overthrown  except  by  clear  and  convincing 
proof.  (Attehiiry  v.  Wayland,  73  Cal.  App.  2d  1,  5 
[165  P.  2d  524].)  Nor  can  it  be  rebutted  solely  by 
evidence  as  to  the  source  of  the  funds.  {Gudelj  v. 
Gudelj,  41  Cal.  2d  202  [259  P.  2d  656].)  It  is  the 
further  rule  that  the  money  which  was  borrowed 
on  the  credit  of  such  property  was  also  plaintiff's 
separate  estate.  [Ic]  The  fact  that  both  spouses 
joined  in  the  execution  of  the  deeds  of  trust  or 
mortgages  given  to  secure  the  notes  evidencing  the 
loans  did  not  alter  the  original  status  of  the  prop- 
erty. (Dyment  v.  Nelson,  166  Cal.  38  [134  P. 
988].)  The  improvements,  even  if  made  by  the 
husband  upon  the  wife's  separate  property  and 
out  of  community  fmids,  gave  him  no  interest 
therein.  (Holtze  v.  Holtze,  2  Cal.  2d  566  [42  P.  2d 
323].)  Nor  could  the  other  incidental  acts  of  the 
husband  in  relation  to  the  management  of  the 
property  be  considered  as  acts  indicating  owner- 
ship such  as  would  overcome  the  presumption. 
(Kimhro  v.  Kimhro,  199  Cal.  344  [249  P.  180].)" 

It  is  respectfully  submitted  that  as  to  the  property 
standing  in  the  name  of  Elizabeth  Vogel,  the  presump- 
tion arising  from  Section  164  of  the  California  Civil 
Code  that  such  property  was  her  separate  property  has 
not  been  overcome  by  clear  and  convincing  evidence. 
To  the  contrary,  the  evidence  concerning  the  treatment 
of  the  property  by  decedent,  including  his  understand- 
ing thereof  as  conveyed  to  his  attorney,  lends  further 
support  to  the  ^presumption  that  the  property  was  the 
separate  property  of  Elizabeth  Vogel. 
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SECOND  SPECIFICATION  OF  ERROE^THE  TAX  COURT  ERRED 
IN  HOLDING  THAT  THE  EVIDENCE  DID  NOT  ESTABLISH 
THAT  A  FAMILY  ALLOWANCE  IN  EXCESS  OF  $1,000.00  PER 
MONTH,  TO  WIT,  $1,500.00  PER  MONTH  FOR  EIGHTEEN 
(18)  MONTHS  WAS  A  REASONABLE  AND  PROPER  DEDUC- 
TION FROM  THE  GROSS  ESTATE. 

The  amount  of  $1,500.00  per  month  for  eighteen  (18) 
months  was  reasonable  and  no  more  than  necessary  to 
support  the  widow  in  the  same  manner  she  was  ac- 
customed to  in  the  past.  In  Estate  of  Louis  Richards  v. 
Commissioner,  20  T.C.  904,  the  Court  said : 

''In  the  administration  of  the  estate  of  the  de- 
cedent the  probate  Court  allowed  the  sum  of 
$1,500  per  month  as  an  allowance  from  the  estate 
for  the  support  of  the  widow  during  the  adminis- 
tration of  the  estate.  Under  such  allowance  the 
total  sum  of  $30,000  was  paid  over  a  period  of  20 
months  and  approved  by  the  Court.  Respond- 
ent, in  determing  the  deficiency,  reduced  this  al- 
lowance to  $22,500.  Decedent  left  a  considerable 
estate  and  the  allowance  granted  by  the  Court 
was  no  more  than  necessary  to  support  the  sur- 
viving spouse  in  the  same  manner  she  was  accus- 
tomed to  in  the  past.  Her  expenditures  for  living 
expenses  during  the  period  in  question  have  been 
shown  to  be  in  excess  of  the  amoimt  allowed. 
There  is  no  evidence  that  the  administration  of  the 
estate  was  prolonged  for  an  unreasonable  time  in 
order  to  secure  an  excessive  allowance.  Under  such 
circumstances  we  have  concluded  that  the  allow- 
ance was  reasonable,  and  respondent's  action  in 
reducing  this  item  is  reversed." 

The  facts  herein  come  within  the  limitations  pre- 
scribed by  Reg.  105,  Sec.  81.40  which  states : 
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u*    *    * 


The  support  of  dependents  of  the  dece- 
dent during  the  settlement  of  the  estate  is  deduct- 
ible but  pursuant  to  the  following  rules : 

(a)  In  order  to  be  deductible,  the  allowance 
must  be  authorized  by  the  laws  of  the  jurisdiction 
in  which  the  estate  is  being  administered,  and  not 
in  excess  of  what  is  reasonably  required. 

(b)  The  allowance  for  which  deduction  may  be 
made  is  limited  to  sui^port  during  the  settlement 
of  the  estate.  Any  allowance  for  a  more  extended 
period  is  not  deductible. 

(c)  There  must  be  an  actual  disbursement 
from  the  estate  to  the  dependents,  but  after  pay- 
ment has  been  made  the  right  of  deduction  is  not 
affected  by  the  fact  that  the  dependents  do  not  ex- 
pend the  entire  amount  for  their  support  during 
the  settlement  of  the  estate." 

In  Estate  of  Ralph  Rainger,  12  T.C.  483  on  page  498, 
this  Court  said: 

''It  is  apparent  that  the  widow  and  children  are 
dependents  of  the  decedent  within  the  meaning  of 
Estate  of  Jacobs,  8  T.C.  1015.  It  is  apparent  also 
that  California  grants  a  family  allowance  of  sup- 
port in  accordance  with  a  prior  mode  of  liying. 
See  Estate  of  Bump,  152  Cal.  274;  92  Pac.  643; 
Estate  of  Cotvell,  164  Cal.  636 ;  130  Pac.  209.  The 
amount  of  support  is  not  conditioned  by  the  fact 
that  the  dependents  may  have  had  separate  in- 
come. Estate  of  MiddJekauf,  2  T.C.  203. 

However,  after  applying  the  statute  and  quoted 
regulations  to  the  facts  as  disclosed  by  the  record, 
and  having  considered  all  the  pertinent  factors 
pointed  out  by  the  parties  hereto,  we  have  reached 
the  conclusion,  already  appearing  in  our  findings 
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of  fact,  that  the  amount  of  $50,000  constitutes  an 
allowance  for  the  support  of  decedent's  depend- 
ents during  the  settlement  of  the  estate  which  was 
reasonably  required  and  actually  expended." 

It  is  respectfully  submitted  that  the  family  allow- 
ance paid  in  the  amount  of  $1,500.00  per  month  for 
eighteen  (18)  months  was  a  proper  deduction  from  the 
gross  estate. 


THIRD  SPECIFICATION  OF  ERROR— THE  TAX  COURT  ERRED  IN 
FAILING  TO  ALLOW  AS  A  DEDUCTION  IN  COMPUTING  THE 
TAX  ADDITIONAL  ATTORNEYS'  FEES  IN  THE  AMOUNT  OF 
$1,000  PAID  SUBSEQUENT  TO  FILING  OF  THE  PETITION 
FOR  REDETERMINATION. 

Counsel  for  petitioners  was  paid  $1,000  for  repre- 
senting petitioners  at  the  trial  of  the  matter  before 
the  Tax  Court  (R.  185,  186).  This  amount  is  a  proper 
deduction.  Estate  of  Frank  F.  Tillotson  v.  Commis- 
sioner, 44  B.T.A.  644;  Leewitz  v.  Commissioner,  75  F. 
Supp.  312;  Estate  Tax  Regulations  105  Sec.  81.34. 

''Reg.  105,  Sec.  81.34  Attorney's  fees.— The  ex- 
ecutor or  administrator,  in  filing  the  return,  may 
deduct  such  an  amount  of  attorney's  fees  as  has 
actually  been  paid,  or  in  an  amount  which  at  the 
time  of  such  filing  it  is  reasonably  expected  will 
be  paid.  If  on  the  final  audit  of  a  return  the  fees 
claimed  have  not  been  awarded  by  the  proper 
Court  and  paid,  the  deduction  will,  nevertheless, 
be  allowed,  provided  the  Commissioner  is  reason- 
ably satisfied  that  the  amount  claimed  will  be  paid 
and  that  it  does  not  exceed  a  reasonable  remunera- 
tion for  the  services  rendered,  taking  into  accomit 
the  size  and  character  of  the  estate  and  the  local 
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law  and  practice.  If  the  deduction  is  disallowed  in 
whole  or  in  part  on  final  audit,  the  disallowance 
will  be  subject  to  modification  as  the  facts  may 
later  require. 

A  deduction  for  attorneys'  fees  incurred  in  con- 
testing an  asserted  deficiency  or  in  prosecuting  a 
claim  for  refund  should  be  claimed  at  the  time 
such  deficiency  is  contested  or  such  refund  claim 
is  prosecuted.  A  deduction  for  such  fees  shall  not 
be  denied,  and  the  suf&ciency  of  a  claim  for  refund 
shall  not  be  questioned,  solely  by  reason  of  the 
fact  that  the  amount  of  the  fees  to  be  paid  was 
not  established  at  the  time  that  the  right  to  the 
deduction  was  claimed.  ..." 

Counsel  has  been  paid  an  additional  $1,500  for  pros- 
ecuting this  appeal  for  which  claim  is  hereby  made  for 
allowance  of  said  amount  as  a  deduction  from  the 
gross  estate. 


FOURTH  SPECIFICATION  OF  ERROR— THE  TAX  COURT  ERRED 
m  FAILING  TO  ALLOW  THE  FULL  AMOUNT  OF  FUNERAL 
EXPENSES  AS  A  DEDUCTION  IN  COMPUTING  THE  TAX. 

This  specification  of  error  is  solely  a  question  of  law. 
In  computing  the  tax  the  Commissioner  allowed  only 
one-half  of  the  funeral  and  administration  expenses 
as  a  deduction  from  the  gross  estate  (R.  13)  which 
figures  were  presented  by  respondent  in  their  com- 
putation under  Rule  50  of  the  Tax  Court  (R.  45,  46) 
and  objected  to  by  petitioners  (R.  47). 

The  administration's  expenses  are  deductible  in  full 
except  for  community  property  involved.  Where  the 
estate  consists  entirely  of  community  property,  funeral 
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expenses  for  the  decedent  and  allowances  for  the  sup- 
port of  dependents  are  deductible  in  the  full  amounts 
thereof  from  the  decedent's  gross  estate.  See  Estate  of 
Worth  S.  Lee,  11  Tax  Court  141. 

In  the  interest  of  justice  this  Court  has  power  to 
decide  whether  such  deductions  should  be  allowed  even 
though  not  raised  by  the  pleadings.  Eormel  v.  Helver- 
ing,  312  U.S.  552;  V.  S.  v.  Merrilh  211  F.  2d  297. 


CONCLUSION. 

It  is  respectfully  submitted  that  the  Tax  Court 
was  in  error  in  the  specifications  herein  set  forth  and 
judgment  should  be  rendered  in  favor  of  petitioners. 

Dated,  Richmond,  California, 
June  1,  1959. 

Respectfully  submitted, 
Grant  G.  Calhoun, 

Attorney  for  Petitioners. 
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Commissioner  of  Internal  Revenue,  respondent 


On  Petition  for  Review  of  the  Decision  of  the 
Tax  Court  of  the  United  States 


BRIEF  FOR  THE  RESPONDENT 


OPINION  BELOW 

The  findings  of  fact  and  the  opinion  of  the  Tax 
Court  (R.  25-44)  are  reported  at  30  T.C.  125. 

JURISDICTION 

This  petition  for  review  (R.  50-51)  involves  fed- 
eral estate  taxes  upon  the  estate  of  J.  Leslie  Vogel,  a 
resident  of  California  who  died  on  August  16,  1950 
(R.  26.)  On  Februaiy  14,  1955,  the  Commissioner  of 
Internal  Revenue  mailed  to  the  taxpayers,  executors, 
notice  of  a  deficiency  in  the  total  amount  of  $29,- 
601.88.  (R.  9-16.)  Within  90  days  thereafter  and  on 
April  26,  1955,  the  taxpayers  filed  a  petition  with 

(1) 


the  Tax  Court  for  a  redetermination  of  that  deficiency 
under  the  provisions  of  Section  6213  of  the  Internal 
Revenue  Code  of  1954.  (R.  3,  5-16.)  The  decision  of 
the  Tax  Court  was  entered  on  August  8,  1958.  (R. 
49.)  The  case  is  brought  to  this  Court  by  a  petition 
for  review  filed  on  September  15,  1958.  (R.  4,  50-51.) 
Jurisdiction  is  conferred  on  this  Court  by  Section  7482 
of  the  Internal  Revenue  Code  of  1954. 

QUESTIONS  PRESENTED 

1.  Whether  the  Tax  Court  properly  found  that  the 
evidence  failed  to  establish  a  transmutation  of  com- 
munity property  to  separate  property  and  that  the 
Commissioner  correctly  determined  that  the  entire 
property  of  decedent  and  his  spouse  was  community 
property. 

2.  Whether  the  taxpayers  failed  to  demonstrate 
that  an  amount  in  excess  of  $1,000  per  month  for  18 
months  was  a  reasonable  family  allowance  for  the 
sole  support  of  the  widow  in  ascertaining  the  deduc- 
tion for  family  allowance  from  the  gross  estate. 

3.  Whether  the  deduction  for  attorney  fees  could 
be  raised  as  a  new  issue  under  the  Tax  Court  Rule 
50  computation. 

4.  Whether  the  deduction  in  full  of  funeral  ex- 
penses was  timely  raised  in  the  Tax  Court  Rule  50 
computation,  and,  assuming  it  was  timely,  whether 
the  deduction  was  properly  limited  to  one-half  the 
amount  of  the  funeral  expenses. 


STATEMENT 

The  facts  as  found  by  the  Tax  Court  (R.  25-36), 
some  of  which  were  stipulated  (R.  18-25),  are  as 
follows : 

The  decedent,  J.  Leslie  Vogel,  died  August  16, 
1950,  a  resident  of  California.  A  federal  estate 
tax  return  was  filed  on  February  15,  1952,  by  the 
executors  of  his  estate  with  the  Collector  of  Internal 
Revenue  for  the  First  District  of  California.  (R.  26) 

On  January  15,  1934,  the  Les  Vogel  Chevrolet 
Company  was  incorporated  to  operate  an  automobile 
agency.  The  stock  of  the  corporation  was  community 
property  of  J.  Leslie  Vogel  (hereinafter  referred  to  as 
decedent  or  Les  Vogel),  and  his  wife,  Elizabeth  S. 
Vogel  (hereinafter  sometimes  referred  to  as  Eliza- 
beth Vogel  or  Elizabeth).   (R.  27) 

In  1942,  the  decedent,  in  order  to  avoid  the  ap- 
plication of  the  excess  profits  tax,  to  admit  his  son, 
Les  Vogel,  Jr.,  into  the  business  and  for  other  rea- 
sons, decided  to  dissolve  the  corporation  and  to  form 
a  limited  partnership.  The  corporate  minutes  in- 
dicate that  the  assets  of  the  corporation  were  trans- 
ferred to  the  decedent  as  of  midnight,  December  31, 
1942.  A  resolution  was  written  in  1942  looking  to 
the  dissolution  of  the  corporation.  The  partnership 
agreement  was  executed  on  February  6,  1943,  and 
named  Elizabeth  Vogel  and  Les  Vogel,  Jr.,  as  limited 
partners,  with  decedent  as  a  general  partner  for  a 
term  of  10  years  from  January  1,  1943,  each  having 
an  equal  share  in  the  profits.  The  opening  entries 
in  the  partnership  ledger  show  the  following  capital 
accounts:   (R.  27) 


Les  Vogel  $33,147.71 

Les  Vogel,  Jr.  33,147.70 

Mrs.  Les  Vogel  33,147.70 

Separate  drawing  accounts  were  maintained  for 
each  partner.  Income  tax  payments  were  charged  to 
the  respective  drawing  accounts.  Other  than  income 
tax,  the  only  charge  to  Elizabeth's  drawing  account 
was  a  monthly  allowance  of  $100  and  a  monthly  pay- 
ment of  $500  on  an  F.  H.  A.  loan  on  the  family 
residence.  Taxes  on  the  residence  were  charged  to 
decedent's  drawing  account.    (R.  27) 

On  November  1,  1946,  the  business  was  again  in- 
corporated. (R.  27.)  The  partnership  balance  sheet, 
as  of  October  31,  1946,  filed  with  the  application  for 
incorporation,  showed  the  following  (R.  28) : 

Accounts  payable: 

Les  Vogel  $66,083.09 

Elizabeth  Vogel   (Mrs.  Vogel)  73,880.64 

Les  Vogel,  Jr.  37,664.26 

$177,627.99 

Partners'  capital: 

Les  Vogel  $32,709.22 

Elizabeth  Vogel  32,709.20 

Les  Vogel,  Jr.  32,709.20 

$98,127.62 

The  opening  balance  sheet  for  the  corporation 
showed  the  following  (R.  28): 

Capital  stock  $150,000.00 

Accounts  payable: 

Les  Vogel  and  Elizabeth  Vogel      $105,382.15 
Les  Vogel,  Jr.  20.373.46 

$125,755.61 


In  order  to  provide  a  $50,000  payment  by  each 
partner  for  the  stock  issued,  the  amounts  necessary 
to  bring  each  of  the  partnership  capital  accounts  up 
to  $50,000  were  taken  from  the  accounts  payable. 
One-third  of  the  stock  in  the  new  corporation  was  is- 
sued to  each  of  the  former  partners.  The  decedent 
and  Elizabeth  held  theirs  individually  in  their  own 
names.  The  value  of  the  capital  stock  was  subse- 
quently increased  to  $300,000  with  30,000  shares  out- 
standing. At  the  time  of  the  decedent's  death,  de- 
cedent, Elizabeth,  and  Les  A^ogel,  Jr.,  each  held 
10,000  shares.   (R.  28-29.) 

The  decedent  and  Elizabeth  maintained  two  sav- 
ings accounts  in  both  their  names,  a  savings  account 
in  the  name  of  Elizabeth  Vogel,  and  a  checking  ac- 
count in  the  name  of  Les  or  Elizabeth  Vogel.  (R.  29.) 

Following  the  dissolution  of  the  partnership  the 
separate  drawing  accounts  of  the  decedent  and  Eliza- 
beth were  combined  into  one  account  on  the  books  of 
the  corporation.  Various  investments  and  personal 
expenses  of  the  decedent,  along  with  other  items, 
were  charged  against  this  account.  With  the  ex- 
ception of  income  tax,  the  only  charge  to  the  account 
specifically  applicable  to  Elizabeth  was  a  $3,000  gift 
to  their  son.  A  similar  $3,000  gift  to  the  son  from 
the  decedent  was  charged  against  the  account  on 
the  same  day.  On  October  31,  1947,  the  remaining 
balance  was  divided  into  two  equal  parts  of  $11,- 
662.05.  One  part  was  deposited  in  the  savings  ac- 
count at  the  Marina  Branch  of  the  Bank  of  America 
in  the  name  of  Elizabeth  Vogel.  Some  of  the  dece- 
dents's  salary  checks  were  also  deposited  there.  Later, 


these  amounts  were  transferred  to  the  checking  ac- 
count.   (E.  29.) 

The  other  portion  of  the  drawing  account  was  de- 
posited in  the  savings  account  in  the  name  of  Les 
or  Ehzabeth  Vogel  at  the  Polk-Van  Ness  Branch  of 
the  Bank  of  America.  It  was  subsequently  with- 
drawn. (R.  29-30.) 

The  principal  deposits  to  the  savings  account  in 
the  name  of  J.  Les  and  Elizabeth  Vogel  at  Branch 
253  of  the  Bank  of  America  were  salary  checks  of 
the  decedent.  Elizabeth  made  most  of  these  de- 
posits; it  was  her  practice  to  retain  $100  to  $300 
from  the  checks  for  household  expenses  and  to  de- 
posit the  balance.  Transfers  were  made  from  this 
account  to  the  checking  account.    (R.  30.) 

Not  all  salary  checks  were  deposited  in  the  savings 
accounts;  a  number  were  deposited  in  the  checking 
account.  The  decedent  made  payments  from  the  check- 
ing account  for  his  own  individual  expenditures,  for 
joint  living  expenses,  and  for  investments  in  Eliza- 
beth's name.    (R.  30.) 

The  decedent  and  Elizabeth  maintained  separate 
brokerage  accounts,  decedent's  account  being  opened 
in  1946  and  Eliz^ebth's  in  1948.  Purchases  by  the  de- 
cedent during  1946  and  1947  were  charged  to  his 
partnership  drav/ing  account  prior  to  the  partnership 
dissolution  on  October  31,  1946,  and  to  their  drawing 
account  on  the  corporation's  books  subsequent  to  that 
date.  Investments  in  Elizabeth's  brokerage  account 
were  paid  for  from  the  checking  account.    (R.  30.) 

Payment  for  467  shares  of  Bank  of  America  stock 
standing  in  Elizabeth  Vogel's  name  was  also  made 
from  the  checking  account.    (R.  30.) 


In  1948  or  1949  the  Leslie  Financing  Company  was 
formed  by  Elizabeth  Vogel,  Les  Vogel,  Jr.,  and  Doro- 
thea Vogel.  Each  contributed  $10,000  to  the  initial 
capital.  Elizabeth  obtained  the  necessary  funds  from 
previous  investments.    (R.  30-31.) 

About  1950  Elizabeth  purchased  a  parcel  of  real 
property  from  Arthur  M.  Hardy,  an  old  friend  of  the 
family.  Hardy  then  designed  and  built  the  Anzavista 
Apartments  on  the  property.  All  of  Hardy's  negotia- 
tions in  the  matter  were  with  Elizabeth  and  the  apart- 
ments were  built  for  her.  The  record  is  inconclusive 
as  to  the  source  of  the  funds  for  the  apartment  ven- 
ture.   (R.  31.) 

During  a  conversation  with  an  internal  revenue 
agent  after  decedent's  death,  Elizabeth  referred  to 
the  Anzavista  property  as  decedent's.  She  further 
represented  that  whatever  property  she  and  decedent 
had  belonged  to  both  of  them.  At  the  trial  Elizabeth 
referred  to  the  Anzavista  property  as  "the  whole 
family's".    (R.  31.) 

The  tax  returns  of  the  decedent  and  Elizabeth 
Vogel  for  1940  and  all  subsequent  years  were  pre- 
pared by  Lawrence  H.  Goebel,  a  certified  public  ac- 
countant. The  information  for  these  returns  was 
mostly  o|ttiained  from  the  office  manager  of  the  Les 
Vogel  Chevrolet  Company.  Goebel  reviev/ed  the  re- 
turns with  the  decedent,  but  could  not  recall  discus- 
sing the  nature  of  the  property  with  him.  Goebel  as- 
sumed that  the  income  from  the  various  soui'ces  was 
community  property,  to  be  split  accordingly.    (R.  31.) 

Separate  federal  returns  were  filed  for  the  years 
1946  and  1947,  and  joint  returns  for  the  years  1948, 


1949,  and  1950.  Separate  state  returns  were  filed  for 
the  entire  period  1946  through  1950.  Historically, 
dividends  were  divided  between  the  decedent  and 
Elizabeth  Vogel.  This  was  also  true  of  dividends 
from  stock  registered  in  the  decedent's  or  Elizabeth 
Vogel's  name,  or  both  names  jointly.  It  was  true  of 
capital  gain  or  loss  on  the  sale  of  such  securities. 
The  dividends  from  the  Les  Vogel  Chevrolet  Company 
were  always  divided  equally  between  the  decedent 
and  Elizabeth  Vogel.    (R.  31-32.) 

On  the  1947  federal  return  the  capital  gains  on  the 
sale  of  securities  were  described  as  community.  On 
the  1947  state  returns  the  total  income  reported  was 
described  as  community.    (R.  32.) 

Upon  the  advice  of  attorneys,  decedent's  and  Eliza- 
beth Vogel's  dividends  were  segregated  for  the  first 
time  on  the  1950  state  tax  returns  filed  after  the  de- 
cedent's death.    (R.  32.) 

Robert  G.  Partridge  was  the  decedent's  personal 
attorney  for  approximately  15  years,  beginning  in  the 
mid-1930's.  Partridge  and  his  associate,  Wallace 
O'Connell,  prepared  two  wills  for  the  decedent.  The 
first  will  was  executed  December  13,  1946.  The  sec- 
ond was  never  signed.    (R.  32.) 

The  first  will  contained  the  following  provisions  (R. 

32-33): 

Fourth:  All  property  in  which  at  this  time  I 
have  an  interest  or  which  stands  in  the  name  of 
myself  or  myself  and  my  wife,  either  as  ten- 
ants in  common  or  as  joint  tenants,  is  commu- 
nity property.  It  is  my  intention  to  dispose  not 
only  of  all  property  which  I  am  entitled  to  dis- 


pose  of  by  will,  including  my  separate  estate  and 
my  share  of  the  community  property,  but  of  the 
entire  community  estate.  If  my  wife,  prior  to  the 
probate  of  this  will,  shall  not  have  elected 
whether  she  shall  take  under  this  will  or  the 
rights  given  her  by  law,  she  shall  in  due  course 
following  my  death,  make  such  election.  She 
shall,  in  any  event,  however,  be  entitled  to  ex- 
empt property  and  family  allowance  out  of  my 
estate. 

Notes  taken  by  Partridge  during  a  discussion  with 
the  decedent  prior  to  the  drafting  of  the  first  will  in- 
cluded the  words  "transmutation  agreement  (Jan.  1, 
'43)".  Partridge  had  had  no  independent  knov/ledge 
on  this  subject  and  wrote  down  only  what  informa- 
tion the  decedent  communicated  to  him.  At  no  time 
during  their  discussions  concerning  the  will  did  the 
decedent  show  Partridge  any  written  agreement  which 
would  have  transmuted  community  to  separate  prop- 
erty.   (R.  33.) 

The  decedent  and  Partridge  never  discussed  the 
transmutation  of  any  property  other  than  the  Les 
Vogel  Chevrolet  Company.    (R.  33.) 

The  second,  and  unsigned,  will  was  drafted  for  the 
decedent  in  1950.  A  draft  of  a  proposed  will  for 
Elizabeth  Vogel  was  prepared  at  approximately  the 
same  time.  Both  drafts  refer  to  a  written  agreement 
converting  their  community  property  to  separate 
property.    (R.  33.) 

During  discussions  concerning  the  second  will  Part- 
ridge suggested  to  the  decedent  that  it  would  be  best 
to  have  some  expression  of  the  transmutation  agree- 
ment  in   writing.     No    agreement   transmuting   the 
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property  was  ever  prepared  by  Partridge  or  O'Con- 
nell  and  none  was  introduced  in  evidence,  nor  did 
any  witness  testify  to  the  actual  existence  of  such  an 
agreement,  either  oral  or  written.    (R.  33.) 

Partridge  did  not  know  in  fact  whether  there  ever 
was  a  transmutation.   (R.  34.) 

At  the  time  of  the  decedent's  death,  decedent,  EKza- 
beth  Vogel,  their  son,  Les  Vogel,  Jr.,  and  their  daugh- 
ter Dorothea  lived  in  a  three  story  detached  dwelling 
at  369  Marina  Boulevard,  San  Francisco.  Both  Les, 
Jr.,  and  Dorothea  were  over  21.  The  residence,  lo- 
cated in  a  wealthy  neighborhood,  had  been  acquired  in 
1941  and  was  held  in  the  name  of  Les  Vogel  and 
Elizabeth  Vogel  as  joint  tenants.    (R.  34.) 

They  employed  a  full-time  maid  and  a  gardner ;  the 
maid  ''lived  in".  Elizabeth  also,  on  occasion,  em- 
ployed caterers;  she  entertained  approximately  once 
a  month.    (R.  34.) 

During  his  lifetime  most  of  the  decedent's  salary, 
which  was  about  $1,800  a  month,  was  expended  in 
maintaining  the  home.    (R.  34.) 

After  the  decedent's  death,  Les  Vogel,  Jr.,  and 
Dorothea  continued  to  occupy  the  house  with  their 
mother  and  a  servant.  Neither  Les  Vogel,  Jr.,  nor 
Dorothea  made  any  contribution  to  the  maintenance 
of  the  home,  either  before  or  after  the  decedent's 
death.    (R.  34.) 

On  September  7,  1950,  Elizabeth  Vogel  filed  a  peti- 
tion with  the  Superior  Court  of  the  State  of  Cali- 
fornia, San  Francisco  County,  for  a  family  allowance 
of  $1,500  a  month  from  the  estate  of  J.  Leslie  Vogel. 
On  September  19,  1950,  the  judge  of  the  Superior 
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Court  entered  an  order  granting  the  allowance.  Dur- 
ing the  probate  of  the  estate,  checks  totaling  $27,000 
were  paid  to  Mrs.  Vogel  as  a  family  allowance.  (R. 
34.) 

The  decedent's  will  was  admitted  to  probate  and 
Elizabeth  Vogel  filed  an  election  to  take  under  its 
provisions  on  September  12,  1952.    (R.  34-35.) 

A  federal  estate  tax  return  was  filed  on  February 
15,  1952.  Various  securities  and  miscellaneous  assets 
were  treated  on  the  return  as  the  decedent's  separate 
property.  No  reference  was  made  to  certain  property 
standing  in  the  name  of  Elizabeth  Vogel  alone.  De- 
ductions were  claimed  on  the  return  for  a  bequest 
to  surviving  spouse  (marital  deduction)  of  $61,077.55 
and  an  allowance  for  support  of  dependents  (family 
allowance)  paid  to  Elizabeth  Vogel  totaling  $27,000 
($1,500  per  month  for  18  months).   (R.  35.) 

The  Commissioner  determined  that  the  entire  gross 
estate  of  the  decedent  and  Elizabeth  Vogel  was  com- 
munity property  and  recomputed  the  tax  on  a  com- 
munity property  basis.  The  following  assets  standing 
in  the  name  of  Elizabeth  Vogel  were  added  to  the 
gross  estate  (R.  35) : 

4  shares  Pacific  Turf  Club  stock $1,700.00 

500  shares  Pacific  Gas  &  Electric  redeemable 

first  preferred  stock  7,156.25 

467  shares  Bank  of  America  stock 6,333.69 

217  shares    Pacific    Gas    &    Electric    common 

stock    ___. 3,499.13 

250  shares  Leslie  Financing  Company 5,627.62 

Anzavista  Apartments  property 8,800.00 

Savings  account,  Marina  Branch  of  Bank  of 

America    1,181.74 
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The  Commissioner  decreased  all  expenses  of  admin- 
istration, funeral  expenses,  and  debts  of  the  decedent 
by  one-half,  except  $5,400  for  maintenance  and  up- 
keep of  a  boat,  which  amount  was  totally  disallowed. 
(R.  35.)  This  disallowance  of  $5,400  is  not  contested 
by  the  taxpayers.  (R.  35-36,  Br.  4.)  The  marital  de- 
duction was  also  disallowed.  The  family  allowance 
v/as  decreased  from  $1,500  per  month  for  18  months 
to  $1,000  per  month  for  the  same  period;  one-half 
the  total  sum  was  permitted  as  a  deduction.  The 
Commissioner  determined  a  deficiency  of  $29,601.88 
in  the  return.  The  Tax  Court  sustained  the  Com- 
missioner and  directed  that  decision  be  entered  under 
Rule  50.   (R.  36-44.) 

The  taxpayers  objected  to  the  Commissioner's 
computation  under  Rule  50  (R.  44-46),  claiming  that 
certain  attorneys'  fees  paid  to  their  counsel  had  not 
been  deducted  from  the  gross  estate,  and  further, 
that  the  funeral  expenses  should  have  been  deducted 
in  full  rather  than  deducted  only  to  the  extent  of  one- 
half  (R.  47-48).  The  Tax  Court  held  that  the  at- 
torneys' fees  were  not  made  the  subject  of  assignment 
of  error  and  were  not  in  the  case.  The  Tax  Court 
also  held  that  the  funeral  expenses  were  properly 
deducted  to  the  extent  of  one-half  only  under  the 
community  property  law  of  California.  (R.  226.) 
The  Tax  Court  entered  a  decision  approving  the 
Commissioner's  computations.  (R.  49.)  The  taxpay- 
ers appealed  from  that  decision.   (R.  50-51.) 
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SUMMARY  OF  ARGUMENT 

It  is  a  conceded  fact  that  all  the  property  original- 
ly owned  by  the  decedent  and  his  wife,  Elizabeth,  was 
community  property.  All  the  property  flowing  there- 
from retained  the  community  characteristic  unless 
there  had  been  a  transmutation.  The  _Tax  Court 
found  that  the  evidence  failed  to  establish  a  transmu- 
tation took  place.  The  Tax  Court  also"^  found  that 
the  Commissioner  correctly  determined  that  the  en- 
tire property  of  the  decedent  and  his  v/ife  was  com- 
munity property.  These  Tax  Court  findings  are 
fully  supported  by  the  record  and  by  the  statutory 
presumptions. 

The  Tax  Court's  finding  that  a  family  allov/ance 
of  $1,000  per  month  for  the  sole  support  of  the  widow 
is  reasonable,  is  sustained  by  the  record  and  by  the 
clear  reasoning  of  the  Tax  Court.  Further,  the  tax- 
payers have  failed  to  establish  that  a  greater  amount 
was  reasonable  for  purposes  of  computing  the  deduc- 
tion from  the  gross  estate. 

Neither  the  claim  for  the  deduction  for  attorney 
fees  nor  the  claim  for  the  deduction  in  full  of  the 
funeral  expenses  were  timely  raised  when  asserted 
by  the  taxpayers  in  the  Tax  Court  Rule  50  compu- 
tation. Even  if  the  latter  issue  had  been  timely 
raised,  when  the  entire  estate  consists  of  community 
property,  funeral  expenses  are  deductible  only  to  the 
extent  of  one-half. 
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ARGUMENT 


The  Tax  Court  Correctly  Found  That  the  Evidence 
Failed  to  Establish  That  A  Transmutation  Took 
Place  and  Therefore  That  the  Commissioner  Cor- 
rectly Determined  That  the  Entire  Property  of  De- 
cedent and  His  Spouse  Was  Community  Property 

The  principal  question  upon  this  review  is  whether 
the  Tax  Court  properly  held  that  all  the  assets  stand- 
ing in  the  name  of  the  decedent  and  all  those  stand- 
ing in  the  name  of  Elizabeth  Vogel,  his  wife,  were 
community  property.  The  Tax  Court's  finding  that 
the  Commissioner's  determination  to  that  effect  was 
correct  is  wholly  supported  by  the  record. 

We  begin  with  the  conceded  fact  (R.  41,  Br.  16) 
that  originally  all  the  property  owned  by  decedent 
and  Elizabeth  was  community  property.  Because  of 
this  fact,  the  first  specification  of  error  asserted  by 
the  taxpayers  (Br.  5)  is  that  the  Tax  Court  erred 
in  holding  that  the  evidence  failed  to  establish  that  a 
transmutation  took  place  and  that  the  Commissioner 
correctly  determined  that  the  entire  property  of  de- 
cedent and  his  spouse  was  community  property.  It 
is  fundamental  that  other  property  flowing  from  com- 
munity property  by  purchase  or  exchange  retains  the 
character  of  the  traceable  community  source.  In  re 
Jolly's  Estate,  196  Cal.  547,  238  Pac.  353.  Unless 
there  was  a  transmutation  from  community  property 
to  separate  property,  the  findings  of  the  Tax  Court 
should  be  sustained  in  their  entirety.  The  record 
fails  to  support  a  finding  that  there  was  a  transmu- 
tation and,  in  fact,  the  record  clearly  establishes  the 
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community  character  of  the  properties  whether  held 
in  decedent's  name,  in  Elizabeth's  name,  or  in  the 
name  of  both. 

Basically,  under  Section  164  of  the  California 
Civil  Code  (Appendix,  infra),  property  acquired  by 
either  the  husband,  or  the  wife,  or  both,  after  mar- 
riage is  presumed  to  be  community  property,  and  the 
one  asserting  that  such  property  is  separate  has  the 
burden  of  establishing  that  fact.  Wilson  v.  Wilson, 
76  Cal.  App.  2d  119,  172  P.  2d  568.  There  is  also 
a  disputable  presumption  in  Section  164  that  if  prop- 
erty is  acquired  by  a  married  woman  by  an  instru- 
ment in  writing  it  is  her  separate  property  rather 
than  community  property.  Nichols  v.  Mitchell,  32 
Cal.  2d  598,  197  P.  2d  550.  But  the  taxpayers  are 
not  aided  by  this  disputable  presumption  because  in 
any  case  concerning  the  question  of  federal  estate 
tax  upon  community  property  the  presumption  that 
the  determination  of  the  Commissioner  is  correct 
would  prevail.  Shea  v.  Commissioner,  81  F.  2d  937 
(C.  A.  9th).  In  that  analogous  case,  concerning 
another  presumption  contained  in  Section  164,  this 
Court  noted  (Shea  v.  Commissioner,  supra,  p.  940) : 

It  seems  fairly  clear  that  the  action  of  the  Com- 
missioner shifted  the  burden  of  proof  to  the 
taxpayer  to  show  that  his  action  was  in  error. 
See  Gordon  v.  Commissioner  (CCA.)  75  F.  2d 
429;  Pedder  v.  Commissioner  (CCA.)  60  F. 
2d  866. 

Secondly,  as  clearly  recognized  by  this  Court  in  Acme 
Distributing  Co.  v.  Collins,  247  F.  2d  607  (by  quota- 
tion with  approval  of  Nevins  v.  Nevins,  129  Cal.  App. 
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2d  150,  276  P.  2d  655),  whether  or  not  a  presump- 
tion is  controverted  is  a  question  of  fact  for  the  trial 
court  and  its  conclusion,  unless  manifestly  without 
sufficient  support  in  the  evidence,  is  conclusive  on 
appeal.  The  conclusion  of  the  trial  court  herein,  ad- 
verse to  the  taxpayers,  is  wholly  supported  by  the 
entire  record  and  that  record  manifestly  demands 
no  other  conclusion. 

The  taxpayers  apparently  continue  to  contend,  as 
they  did  below,  that  a  transmutation  of  the  commu- 
nity property  to  separate  property  took  place  by  oral 
agreement  between  the  decedent  and  Elizabeth. 
Where  one  spouse  is  dead,  contentions  that  there  had 
been  an  oral  agreement  of  transmutation  must  be 
subjected  to  the  most  careful  scrutiny.  In  re  Hender- 
son's Estate,  128  Cal.  App.  397,  17  P.  2d  786.  If  a 
transmutation  agreement  had  been  arrived  at  its 
existence  would  necessarily  have  been  within  the 
knowledge  of  Elizabeth.  As  the  Tax  Court  pointedly 
observed,  Elizabeth,  although  testifying  at  length  for 
the  taxpayers,  at  no  time  was  asked  whether  a  trans- 
mutation agreement  had  ever  been  discussed  by  her 
and  her  husband  or  if  such  an  agreement  existed. 
Accordingly,  the  natural  inference  is  that  if  such 
evidence  had  been  produced  it  would  be  unfavorable. 
Wichita  Term.  El.  Co.  v.  Commissioner,  6  T.  C.  1158, 
affirmed,  162  F.  2d  513  (C.  A.  10th). 

Although  taxpayers  assiduously  avoid  pin-pointing 
the  exact  date  in  the  brief  on  appeal,  it  was  clear 
below  that  their  position  was  that  the  transmutation 
took  place  on  January  1,  1943,  the  date  from  which 
the  partnership  terms  ran  as  provided  in  the  partner- 
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ship  agreement  executed  on  February  6,  1943/   (R. 
19,  27,  36).     Certainly  the  fact  that  in  December, 
1942,  decedent,  to  avoid  the  application  of  the  excess 
profits  tax  and  to  admit  his  son,  Les  Vogel,  Jr.,  into 
the  business,  dissolved  the  corporation  and  formed  a 
limited  partnership  did  not  result  in  the  transmuta- 
tion of  the  corporation.     Merely  because  Elizabeth 
became  a  limited  partner  in  the  Chevrolet  business 
on  February  6,  1943,  does  not  mean  that  her  interest 
became  separate  property,  inasmuch  as  naked  legal 
title   is   of  little   value   in   resolving  the   matter   of 
whether   property   is   community   or   separate.      To- 
maier  v.   Tomaier,  23  Cal.  2d  754,   146  P.  2d  905. 
Nor  does  a  partnership  agreement  between  a  husband 
and  wife  alone  transmute  community  property  into 
separate  property.     Vaii  Vorst  v.   Commissioner,  7 
T.  C.  826.     Since  a  partnership  agreement  alone  is 
not  a  vehicle  of  transmutation,  a  specific  agreement 
to  change  the  nature  of  property  must  be  expressly 
found    in    the   partnership    agreement,    in    order    to 
transmute  property.     McCall  v.  McCall,  2  Cal.  App. 
2d  92,  37  P.  2d  496.     No  evidence  of  such  an  agree- 
ment is  in  the  record.   (Cf.  R.  39.)     Without  such, 
the  investment  of  community  assets  in  the  partner- 
ship   remains    community    property,    and    the    later 


^  The  exact  date  assumes  considerable  relevance  because 
of  Section  812(e)  (2)  (C)  (i)  of  the  Internal  Revenue  Code 
of  1939  (Appendix,  infra)  which  provides  that  a  transmu- 
tation of  community  property  during  the  calendar  year  1942 
or  after  the  date  of  the  enactment  of  the  Revenue  Act  of 
1948  (April  2,  1948)  is  still  considered  as  community  prop- 
erty for  purposes  of  computation  of  a  marital  deduction. 
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transfer  of  the  investment  from  the  partnership  to 
the  corporation  does  not  change  its  status.  In  re 
Kane's  Estate,  80  Cal.  App.  2d  256,  181  P.  2d  751. 

Furthermore,    the   true    nature    of   the    Chevrolet 
partnership  is  evidence  from  the  treatment  upon  dis- 
solution and  reincorporation  of  the  business  on  No- 
vember 1,  1946.     The  opening  balance  sheet  for  the 
corporation  showed  accounts  payable  in  the  name  of 
the  decedent  and  Elizabeth  in  the  sum  of  $105,382.15. 
The  sum  necessary  to  bring  each  of  the  partnership 
accounts  up  to  $50,000  was  taken  from  the  accounts 
payable  and  one  third  of  the  stock  was  issued  to  each 
of  the  former  partners.     In  addition,  the  separate 
drawing  accounts  of  the  decedent  and  Elizabeth  were 
combined  into  one  account  on  the  books  of  the  cor- 
poration.   Various  investments  and  personal  expenses 
of  the  decedent,  along  with  other  items,  were  charged 
against  this  account.    (R.  20-22,  27-29.) 

The  taxpayers  also  claim  support  for  their  posi- 
tion from  the  treatment  of  the  property  by  the  de- 
cedent and  from  the  statements  of  Robert  G.  Part- 
ridge, his  personal  attorney.  The  treatment  by  the 
decedent  of  the  property  is  clearly  evidenced  by  his 
will  executed  on  December  13,  1946,  and  admitted 
to  probate  following  his  death,  which  clearly  recited 
that  "All  property  in  which  at  this  time  I  have  an 
interest  or  which  stands  in  the  name  of  myself  or 
myself  and  my  wife,  either  as  tenants  in  common 
or  as  joint  tenants,  is  community  property".  (R.  32.) 
Prior  to  the  drafting  of  the  first  will  by  him.  Part- 
ridge had  taken  notes  during  a  discussion  with  the 
decedent,  and  those  notes  included  the  words  'Trans- 
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mutation   Agreement    (January   1,   '43)".    (R.   117- 
118.)      Partridge    testified   he   had   no   independent 
knowledge  on  this  subject  and  could  only  conclude 
at  this   late  date  that  he  wrote  down   information 
communicated  to  him  by  the  decedent.  (R.  120-121.) 
Partridge  also  testified  that  at  no  time  during  their 
discussions  concerning  the  first  will  did  the  decedent 
show  Partridge  any  written  agreement  which  would 
have   transmuted   community   to   separate   property. 
The  decedent  was  unable  to  explain  to  Partridge  why 
Elizabeth's  interest  in  the  Chevrolet  Company  was 
her  separate  property.   (R.  40,  138-141.)     In  short, 
Partridge  stated  that  he  did  not  know  in  fact  if  there 
ever  was  a  transmutation.    (R.  40,  141,  142,  201.) 
A  second  will  had  been  drafted  for  the  decedent  in 
1950  but  it  was  never  signed.    A  draft  of  a  will  for 
Elizabeth  had  been  prepared  at  approximately  the 
same  time.     As  the  Tax  Court  noted,  both  referred 
to    "a    written    agreement    transmuting    community 
property  to  separate  property,  but  no  direct  evidence 
of  such  a  written  agreement  was  introduced  at  the 
trial."   (R.  39,  117-118,  120-121.)-^ 

At  the  time  of  drafting  the  second  will  Partridge 
had  suggested  to  the  decedent  that  it  would  be  best  to 
have  some  expression  of  a  transmutation  agreement 
in  writing.  But,  as  the  Tax  Court  found,  ''No  agree- 
ment transmuting  the  property  was  ever  prepared  by 
Partridge  or  O'Connell  and  none  was  introduced  in 
evidence,  nor  did  any  witness  testify  to  the  actual 

-  Partridge  and  the  decedent  never  discussed  the  trans- 
mutation of  any  property  other  than  the  Les  Vogel  Chev- 
rolet Company.     (R.  33,  138.) 
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existence  of  such  an  agreement,  either  oral  or  writ- 
ten." (R.  33.)  The  taxpayers  take  exception  to  the 
above-quoted  portion  of  the  findings  (Br.  13)  and 
refer  to  a  portion  of  Partridge's  testimony  as  sup- 
porting and  establishing  that  such  an  agreement 
existed.  The  taxpayers  do  not  take  exception  to  the 
further  finding  that  Partridge  did  not  know  in  fact 
whether  there  ever  was  a  transmutation.  (R.  34.) 
Partridge  admitted  he  had  no  knowledge  of  any 
agreement  relative  to  the  transmutation  of  commu- 
nity property  to  separate  property.  (R.  141.)  De- 
spite this  admission  by  Partridge,  the  decedent's 
personal  attorney  for  15  years  (R.  111-112),  the  tax- 
payers claim  (Br.  13-14)  that  he  testified  to  the 
"actual  existence"  of  such  an  agreement  and  make 
reference  to  portions  of  his  testimony  (R.  138-139). 
Examination  of  the  quoted  portion  discloses  that 
Partridge  himself  assumed  it  had  been  done  in  the 
first  place  and  consistently  hedged  throughout  his 
testimony  as  to  the  actual  existence  of  a  transmuta- 
tion agreement.  Thus  it  becomes  clear  that  the  tax- 
payers' exception  is  without  foundation. 

Although  the  unexecuted  second  will  referred  to  a 
written  transmutation  agreement,  the  existence  of 
this  writing  was  never  established  and  the  Tax  Court 
properly  inferred  that  if  such  an  agreement  was  con- 
templated it  had  not  reached  accomplishment  at  the 
time  of  the  decedent's  death.  Thus,  the  Tax  Court 
properly  concluded  that  the  taxpayers  failed  to  show 
that  a  transmutation  took  place.  Since  the  taxpayers 
concede  that  all  the  property  originally  owned  by  the 
decedent  and  Elizabeth  was  community  property,  all 
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the  assets  standing  in  the  name  of  the  decedent  or 
in  the  name  of  Elizabeth,  including  the  Chevrolet 
property,  must  be  regarded  as  community  property.^ 

Among  the  additional  facts  supporting  the  Tax 
Court  findings  are  those  concerning  the  treatment 
by  the  decedent  and  Elizabeth  of  dividends  and  gains 
and  losses  upon  the  sale  of  securities.  Historically, 
the  dividends  were  divided  between  decedent  and 
Elizabeth.  Significantly,  the  treatment  was  the 
same  whether  the  stock  was  registered  in  the  deced- 
ent's name  or  in  Elizabeth's  name  or  in  both  names 
jointly.  This  was  also  true  with  respect  to  the  capi- 
tal gain  or  loss  on  the  sale  of  such  securities.  The 
decedent  and  Elizabeth  always  equally  divided  the 
dividends  from  the  Les  Vogel  Chevrolet  Company. 
On  the  1947  federal  income  tax  returns  the  capital 
gains  on  the  sale  of  securities  were  described  as 
community.  On  the  1947  state  returns  the  total  in- 
come reported  was  characterized  as  community. 
Upon  the  advice  of  attorneys,  the  decedent's  and 
Elizabeth's  dividends  were  segregated  for  the  first 
time  on  the  1950  state  tax  returns  filed  after  the 
decedent's  death.  (R.  24-25,  31-32.) 

Even  assuming  arguendo  that  there  had  been  a 
transmutation  of  the  Chevrolet  Company,  all  other 
property,  including  that  held  in  Elizabeth's  name, 
might  still  have  been  acquired  with  community  funds, 
thereby  retaining  their  community  character.  In  re 
Jolly's  Estate,  supra.     In  this  connection,  no  conten- 


3  The  pleadings  raised  no  issue  as  to  jointly  held  property. 
(R.  12,  42.) 
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tion  was  ever  made  that  the  salary  payments  to  the 
decedent  were  transformed  into  separate  property. 
The  decedent's  salary  was  about  $1,800  per  month 
(R.  34)  and  with  bonuses  aggregated  in  excess  of 
$30,000  per  year  (R.  101). 

The  decedent's  salary  checks  were  deposited  in 
various  bank  accounts  maintained  by  decedent  and 
Elizabeth.  A  checking  account  was  maintained  in 
the  name  of  Les  or  Elizabeth  Vogel.  Two  savings 
accounts  were  maintained  in  the  name  of  decedent 
and  Elizabeth.  One  savings  account  was  in  the  name 
of  Elizabeth.  (R.  23,  29.) 

As  previously  mentioned,  the  separate  drawing 
accounts  of  the  partnership  were  combined  into  one 
account  on  the  corporate  books  against  which  were 
charged  various  investments  of  the  decedent.  In 
October,  1947,  one  half  of  the  remaining  balance  of 
the  combined  account  was  deposited  in  the  savings 
account  in  the  name  of  Les  or  Elizabeth  Vogel,  and 
subsequently  withdrawn.  The  other  half  was  de- 
posited in  the  savings  account  in  the  name  of  Eliza- 
beth. Some  of  decedent's  salary  checks  were  also 
deposited  in  the  account  in  Elizabeth's  name.  The 
amounts  were  subsequently  transferred  to  the  check- 
ing account  in  the  name  of  Les  or  Elizabeth  Vogel. 
(R.  23,  29.) 

The  principal  deposits  to  the  other  savings  account 
in  both  names  were  the  decedent's  salary  checks. 
Elizabeth  made  most  of  these  deposits  and  as  a  prac- 
tice retained  $100  to  $300  from  the  checks  for  house- 
hold expenses.  Transfers  were  made  from  this  ac- 
count to  the  checking  account.  (R.  24,  30.) 
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A  number  of  salary  checks  were  deposited  directly 
into  the  checking  account,  held  in  the  name  of  Les 
or  Elizabeth  Vogel.  The  decedent  made  payments 
out  of  this  account  for  investments  in  Elizabeth's 
name  as  well  as  for  his  own  individual  expenditures 
and  for  joint  living  expenses.  Payment  for  467 
shares  of  Bank  of  America  stock  standing  in  Eliza- 
beth's name  was  also  made  from  the  checking  ac- 
count. Investments  in  a  separate  brokerage  account 
maintained  since  1948  in  Elizabeth's  name  were  paid 
for  from  the  checking  account.  The  decedent's  sepa- 
rate brokerage  account  had  been  opened  in  1946. 
The  decedent's  purchases  during  1946  and  1947  were 
charged  to  his  partnership  drawing  account  prior  to 
the  dissolution  and  thereafter  to  his  and  Elizabeth's 
drawing  account  on  the  corporation's  books.  (R.  23, 
24,  30.)  It  is  apparent  from  the  foregoing  that  un- 
questioned community  property  in  the  form  of  de- 
cedent's salary  was,  at  best,  so  commingled  with 
other  funds,  whatever  their  nature,  that  tracing  is 
impossible.  The  whole,  therefore,  will  be  treated  as 
community  property  and  all  property  acquired  there- 
from should  be  deemed  community.  Pedder  v.  Com- 
missioner, 60  F.  2d  866  (C.  A.  9th) ;  Fountain  v. 
Maxim,  210  Cal.  48,  290  Pac.  576. 

Finally,  during  a  conversation  with  an  internal 
revenue  agent  after  decedent's  death,  Elizabeth  re- 
ferred to  the  Anzavista  apartment  property  as  de- 
cedent's. (R.  31,  198.)  She  further  represented  that 
whatever  property  she  and  decedent  had  belonged  to 
both  of  them.  (R.  31,  199,  209.)     At  the  trial,  Eliza- 
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beth  stated  that  the  Anzavista  property   ''was  the 
whole  family's."  (R.  31,  175.) 

In  brief,  the  record  is  devoid  of  any  evidence  sup- 
porting a  transmutation  from  community  property 
to  separate  property.  Additionally  the  record  com- 
pletely supports  the  findings  of  the  Tax  Court  and, 
in  fact,  compels  no  other  conclusion  than  that  all  the 
property  in  question  was  community  property. 

II 

The  Taxpayers  Have  Failed  To  Demonstrate  That  An 
Amount  In  Excess  of  the  $1,000  Per  Month  for  18 
Months  Was  Reasonable  and  Proper  In  Ascertaining 
the  Deduction  for  Family  Allowance 

The  taxpayers  complain  of  the  Tax  Court's  conclu- 
sion that  the  family  allowance  should  be  limited  to 
$1,000  per  month  for  18  months.  Significantly,  this 
contention  is  made  with  a  complete  failure  of  attack 
upon  the  Tax  Court's  reasoning.  The  taxpayers  had 
claimed  a  deduction  for  $1,500  per  month  for  18 
months,  which  amount  had  been  allowed  by  the  state 
probate  court.  After  careful  consideration  of  the 
matter,  the  Commissioner  determined  that  the  proper 
family  allowance  was  $1,000  per  month  for  18 
months  and  permitted  deduction  of  one  half  of  the 
total.  (R.  15.)  The  Tax  Court  sustained  the  Com- 
missioner. 

Section  812(b)(5)  of  the  Internal  Revenue  Code 
of  1939  (Appendix,  infra),  as  effective  for  the  period 
herein  involved,"  provides  for  a  deduction  from  the 


^This  section  was  repealed  by  Section  502(c)   of  the  Rev- 
enue Act  of  1950  but  the  change  was  effective  with  respect 
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gross  estate  of  the  amounts  actually  expended  and 
"reasonably  required",  during  settlement  of  the 
estate,  for  the  support  of  those  dependent  upon  the 
decedent.  Estate  of  Jacobs  v.  Commissioner,  8  T.  C. 
1015.  In  the  determination  of  the  proper  amount 
deductible  for  this  purpose  the  test  is  not  what  the 
state  probate  court  may  have  allowed  but  rather 
what  amounts  are  reasonably  required  within  the 
meaning  of  the  federal  statute.  Buck  v.  Helvering, 
73  F.  2d  760  (C.  A.  9th);  Estate  of  Mcintosh  v. 
Commissioner,  25  T.  C.  794,  affirmed  on  other 
grounds,  248  F.  2d  181  (C.  A.  2d)  certiorari  denied, 
355  U.  S.  923;  Estate  of  Hanch  v.  Commissioner,  19 
T.  C.  65,  In  this  regard.  Section  81.40  of  Treasury 
Regulations  105  (Appendix,  infra)  limits  the  deduc- 
tion to  an  amount  not  in  excess  of  what  is  reasonably 
required. 

The  Tax  Court  noted  that  the  decedent  spent  most 
of  his  monthly  salary  of  $1,800  in  maintaining  his 
home.  (R.  43.)  However,  the  Tax  Court  cautioned, 
decedent  had  been  providing  maintenance  for  him- 
self, his  wife,  and  two  adult  children  ^'  whereas  the 
allowance  during  the  settlement  of  the  estate  was  for 
the  support  only  of  the  widow.  Accordingly,  the  Tax 
Court  reasoned  that  if  the  family  of  four  was  ade- 
quately maintained  during  decedent's  life  on  $1,800 
per  month  it  followed  that  the  Commissioner's  allow- 


to  estates  of  decedents  dying  after  September  23,  1950,  the 
date  of  enactment  of  the  Revenue  Act  of  1950.  Decedent 
herein  died  on  August  16,  1950. 

^  The  family  allowance  is  not  available  to  adult  children 
unless  incompetent.     (California  Probate  Code,  Section  680.) 
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ance  of  $1,000  per  month  for  the  maintenance  of  the 
widow  alone  was  adequate  and  reasonable  for  her 
support  in  the  manner  to  which  she  had  been  accus- 
tomed. The  taxpayers  do  not  attack  this  reasoning 
of  the  Tax  Court.  In  light  of  the  fact  that  there  was 
little  evidence  of  the  actual  cost  of  maintaining  the 
home  either  before  or  during  the  settlement  of  the 
estate  (R.  44),  this  reasoning,  we  submit,  is  eminent- 
ly correct. 

The  taxpayers'  citation  of  two  other  Tax  Court 
cases  finding  that  under  the  particular  facts  of  those 
cases  certain  amounts  were  reasonable  does  not  avoid 
the  finding  by  the  Tax  Court  in  this  case  that  $1,000 
per  month  was  reasonable.  This  finding  is  wholly 
supported  by  the  record,  by  the  statute,  by  the  regu- 
lation, and  by  the  clear  reasoning  of  the  Tax  Court. 
Not  only  is  this  finding  of  fact  not  clearly  erroneous, 
but  the  taxpayers  have  failed  to  show  that  a  greater 
amount  was  reasonable  and  proper. 

Ill 

The  Deduction  for  Attorney  Fees  Was  Not  Properly 
Put  in  Issue,  and  Could  Not  Have  Been  Raised  As 
A  New  Issue  Under  the  Tax  Court  Rule  50  Compu- 
tation 

When  the  opportunity  arose  for  objecting  to  the 
Commissioner's  computation  under  Tax  Court  Rule 
50  (Appendix,  infra),  the  taxpayers  claimed  a  de- 
duction for  attorney  fees  in  the  amount  of  $1,000. 
(R.  47.)  It  has  been  long  established  that  the  only 
issues  that  may  be  raised  on  a  hearing  under  Rule 
50  are  those  that  are  strictly  confined  to  the  correct 
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computation  of  the  deficiency  resulting  from  the  deci- 
sion, and  that  no  new  issue  may  be  raised.  Tax 
Court  Rule  50(c);  Bankers  Coal  Co.  v.  Burnet,  287 
U.  S.  308,  312-313;  Fifth  Street  Bldg.  v.  Commis- 
sioner, 11  F.  2d  605,  608-609  (C.  A.  9th) ;  Commis- 
sioner V.  Superior  Yarn  Mills,  228  F.  2d  736  (C.  A. 
4th) ;  Shanis  v.  Commissioner,  213  F.  2d  151  (C.  A. 
3d) ;  Davison  v.  Commissioner,  60  F.  2d  50  (C.  A. 
2d).  In  complete  accord  with  these  principles,  the 
Tax  Court  did  not  permit  a  deduction  of  the  attorney 
fees  because  these  fees  ''were  not  made  the  subject  of 
assignment  of  error."   (R.  226.) 

There  is  no  question  but  that  a  deduction  for  at- 
torney fees,  paid  by  the  estate  in  contesting  a  de- 
ficiency in  tax,  is  allowable  when  proved  to  be  reason- 
able and  provided  that  it  is  claimed  at  the  propei- 
point  in  the  proceeding.  That  in  the  instant  case  the 
attorney  fees  deduction  was  not  timely  claimed  is 
apparent  from  Treasury  Regulations  105,  Section 
81.34,  which  in  pertinent  part  expressly  provides 
that: 

A  deduction  for  attorneys'  fees  incurred  in  con- 
testing an  asserted  deficiency  or  prosecuting  a 
claim  for  refund  should  be  claimed  at  the  time 
such  deficiency  is  contested  or  such  refund  claim 
is  prosecuted. 

No  deduction  was  claimed  herein  at  the  time  the 
notice  of  deficiency  was  given  nor  at  the  time  the 
petition  for  redetermination  was  filed.  Yet,  even 
accepting  the  liberal  construction  placed  upon  the 
Regulations  by  Bohnen  v.  Harrison,  232  F.  2d  406 
(C.  A.  7th),  and  applying  such  a  liberal  construction 
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to  a  deficiency  case,  it  is  clear  that,  at  the  latest,  the 
deduction  would  have  had  to  be  claimed  by  the  time 
of  filing  the  petition.  That  was  not  done  here.  (R. 
5-8.) 

Neither  Estate  of  Tillotson  v.  Commissioner,  44 
B.  T.  A.  644,  nor  Leewitz  v.  United  States,  75  F. 
Supp.  312  (C.  Cls.),  certiorari  denied  sub  nom.,  Leeds 
V.  United  States,  335  U.  S.  820,  support  the  taxpay- 
ers for  in  both  cases  no  question  was  raised  as  to  the 
timeliness  since  attorney  fees  had  been  claimed  in 
the  returns.  At  the  trial  the  taxpayers  were  apprised 
by  the  Commissioner's  counsel  that  no  issue  was 
raised  in  the  pleadings  with  regard  to  attorney  fees 
(R.  185)  at  a  time  when  the  situation  could  have  been 
remedied  by  amending  their  petition  under  Tax  Court 
Rule  17  (Appendix,  infra).  However,  the  taxpayers 
failed  to  do  so  and  therefore  are  not  entitled  to  the 
deduction  asserted  for  attorneys  fees."* 

Additionally,  whether  the  attorney  fees  paid  were 
reasonable  and  were  paid  on  behalf  of  the  estate  was 
not  satisfactorily  established  by  the  bare  testimony 
of  the  decedent's  son,  Les  Vogel,  Jr.  (R.  186-188.) 
There  would  have  been  adequate  opportunity  to 
establish  such  facts  if  the  amendment  to  the  petition 
had  been  made.  If  the  parties  had  then  been  unable 
to  agree  under  Rule  50,  Tax  Court  Rule  51  (Ap- 
pendix, infra)  would  have  permitted  the  taxpayers 
to  reopen  the  case  for  further  trial  on  that  issue. 
For  these  various  reasons,  the  Tax  Court  correctly 


^  The   claim   for  attorney   fees   in   an   additional   amount 
(P.r.  27)   falls  along  with  the  claim  for  the  $1,000. 
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held  that  the  attorney  fees  ''are  not  in  the  case". 
(R.  226.) 

IV 

The  Taxpayers  Untimely  Raised  An  Issue,  in  the 
Course  of  the  Tax  Court  Rule  50  Computation,  Con- 
cerning the  Deductibility  of  Funeral  Expenses  in  Full 
When  the  Entire  Estate  Consists  of  Community  Prop- 
erty, and  Further,  the  Deduction  Was  Properly  Lim- 
ited to  One-Half  of  the  Amount  of  Funeral  Expenses 

During  the  course  of  the  Rule  50  computation,  the 
taxpayers  also  attempted  to  raise  a  new  issue  as  to 
the  amount  of  the  deduction  for  funeral  expenses. 
(R.  47.)  Since  the  entire  estate  had  been  determined 
to  be  community  property,  the  Commissioner  had 
allowed  only  one-half  of  the  funeral  expenses  as  a 
deduction  from  the  gross  estate.  (R.  13.)  The  Tax 
Court  sustained  this  determination.  (R.  226.)  Even 
though  admitting  that  the  claim  for  the  full  amount 
of  the  funeral  expenses  as  a  deduction  was  not  raised 
in  the  pleadings  (Br.  28),  the  taxpayers  maintain 
that  they  are  entitled  to  relief  on  this  untimely  issue." 
However,  the  various  authorities  cited  in  Point  III, 
supra,  apply  with  equal  force  here,  compelling  the 
conclusion  that  this  issue  is  not  in  the  case. 

Even  assuming,  arguendo,  that  the  issue  of  the 
deduction  of  funeral  expenses  in  full  had  been  timely 


'  We  assume  that  taxpayers'  Point  IV  is  directed  solely 
to  the  fourth  specification  of  error  (Br.  5),  and  note,  as  a 
matter  of  clarification,  that  even  as  late  as  the  Rule  50  com- 
putation the  taxpayers  made  no  objection  whatsoever  with 
regard  to  any  item  other  than  attorney  fees  and  funeral 
expenses  (R.  47). 
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raised,  the  taxpayers  rely  wholly  upon  Estate  of  Lee 
V.  Commissioner,  11  T.  C.  141,  which  is  limited  by 
its  very  terms  to  Idaho  law.  However,  Section  202 
of  the  Probate  Code  of  California  (Appendix,  infra) 
expressly  provides  that  ''Community  property  pass- 
ing from  the  control  of  the  husband,  either  by  reason 
of  his  death  *  *  *  is  subject  to  his  debts  and  to  ad- 
ministration and  disposal  under  the  provisions  of 
Division  3  of  this  Code;  .  .  ."  Accordingly,  the  costs 
of  administration,  the  debts  of  the  husband  and  the 
family  allowance  are  chargeable  against  the  entire 
community  property.  In  re  Coffee's  Estate,  19  Cal. 
2d  248,  120  P.  2d  661;  In  re  Hirsch's  Estate,  122 
C.  A.  2d  822.  See  United  States  v.  Merrill,  211  F. 
2d  297,  301  (C.  A.  9th).  It  is  clear  that  funeral 
expenses  are  encompassed  within  Probate  Code  Sec- 
tion 202  for  the  wife's  share  will  not  be  charged  for 
the  payment  of  such  debts  if  the  husband  provides 
otherwise  by  will.  In  re  ChanqueVs  Estate,  184  Cal. 
307,  193  Pac.  762;  In  re  Marinos'  Estate,  39  Cal. 
App.  2d  1,  7,  102  P.  2d  443,  446-447.  In  United 
States  V.  Merrill,  supra,  p.  301,  this  Court  noted  that 
in  California,  as  in  Washington,  the  entire  commu- 
nity property  is  subject  to  the  community  debts  and 
expenses  of  administration  where,  as  here,  the  hus- 
band predeceased  the  wife.  In  the  instant  case,  as  in 
Lang  v.  Commissioner,  97  F.  2d  867  (C.  A.  9th),  a 
case  arising  in  Washington,  only  one-half  of  the 
funeral  expenses  is  deductible  from  the  gross  estate 
when  the  entire  gross  estate  is  community  property. 
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CONCLUSION 

It  is  submitted  that  the  decision  of  the  Tax  Court 
is  correct  and  should  be  affirmed. 

Respectfully  submitted, 


Charles  K.  Rice, 
Assistant  Attorney  General. 

Lee  a.  Jackson, 
Robert  N.  Anderson, 
John  J.  Pajak, 
Atto7'neys, 

Department  of  Justice, 
Washington  25,  D.  C. 


August,  1959 
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APPENDIX 

California  Civil  Code: 

Sec.  162.    Separate  property;  wife. 

Separate  Property  of  the  Wife.  All  prop- 
erty of  the  wife,  owned  by  her  before  marriage, 
and  that  acquired  afterwards  by  gift,  bequest, 
devise,  or  descent,  with  the  rents,  issues,  and 
profits  thereof,  is  her  separate  property.  The 
wife  may,  without  the  consent  of  her  husband, 
convey  her  separate  property.   (Enacted  1872.) 

Sec.  164.  Community  property;  presumptions 
as  to  property  acquired  by  wife;  limitation  of 
actions. 

All  other  property  acquired  after  marriage  by 
either  husband  or  wife,  or  both,  including  real 
property  situated  in  this  State  and  personal 
property  wherever  situated,  heretofore  or  here- 
after acquired  while  domiciled  elsewhere,  which 
would  not  have  been  the  separate  property  of 
either  if  acquired  while  domiciled  in  this  State, 
is  community  property;  but  whenever  any  real 
or  personal  property,  or  any  interest  therein  or 
encumbrance  thereon,  is  acquired  by  a  married 
woman  by  an  instrument  in  writing,  the  pre- 
sumption is  that  the  same  is  her  separate  prop- 
erty, and  if  acquired  by  such  married  woman 
and  any  other  person  the  presumption  is  that  she 
takes  the  part  acquired  by  her,  as  tenant  in 
common,  unless  a  different  intention  is  ex- 
pressed in  the  instrument;  except,  that  when 
any  of  such  property  is  acquired  by  husband 
and  wife  by  an  instrument  in  which  they  are 
described  as  husband  and  wife,  unless  a  different 
intention   is   expressed   in   the   instrument,   the 
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presumption  is  that  such  property  is  the  com- 
munity property  of  said  husband  and  wife.  The 
presumptions  in  this  section  mentioned  are  con- 
clusive in  favor  of  any  person  dealing  in  good 
faith  and  for  a  valuable  consideration  with  such 
married  woman  or  her  legal  representatives  or 
successors  in  interest,  and  regardless  of  any 
change  in  her  marital  status  after  acquisition  of 
said  property. 

California  Probate  Code: 

Sec.  202.  Death  of  husband,  ^property  subject 
to  debts  and  administration,  disposal;  death  of 
wife,  husband's  powers  and  duties  relating  to 
property 

Community  property  passing  from  the  control 
of  the  husband,  either  by  reason  of  his  death  or 
by  virtue  of  testamentary  disposition  by  the 
wife,  is  subject  to  his  debts  and  to  administra- 
tion and  disposal  under  the  provisions  of  Divi- 
sion 3  of  this  code;  but  in  the  event  of  such 
testamentary  disposition  by  the  wife,  the  hus- 
band, pending  administration,  shall  retain  the 
same  power  to  sell,  manage  and  deal  with  the 
community  personal  property  as  he  had  in  her 
lifetime;  and  his  possession  and  control  of  the 
community  property  shall  not  be  transferred  to 
the  personal  representative  of  the  wife  except 
to  the  extent  necessary  to  carry  her  will  into 
effect.  (Stats.  1931,  c.  281,  p.  596,  Sec.  202.) 

Internal  Revenue  Code  of  1939: 

Sec.  811.    Gross  Estate. 

The  value  of  the  gross  estate  of  the  decedent 
shall  be  determined  by  including  the  value  at 
the  time  of  his  death  of  all  property,  real  or 
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personal,  tangible  or  intangible,  wherever  situ- 
ated, except  real  property  situated  outside  of  the 
United  States — 

(a)  DecedenVs  Interest. — To  the  extent  of  the 
interest  therein  of  the  decedent  at  the  time  of 
his  death; 

:J:  si;  ^  H^ 

(26  U.S.C.  1052  ed..  Sec.  811.) 

Sec.  812.    Net  Estate. 

For  the  purpose  of  the  tax  the  value  of  the 
net  estate  shall  be  determined,  in  the  case  of  a 
citizen  or  resident  of  the  United  States  by  de- 
ducting from  the  value  of  the  gross  estate — 

*  *         *         * 

(b)  Expenses,  Losses,  Indebtedness,  and 
Taxes. — Such  amounts — 

(1)  for  funeral  expenses, 

(2)  for  administration  expenses, 

*  *         *         * 

(5)  reasonably  required  and  actually  ex- 
pended for  the  support  during  the  settle- 
ment of  the  estate  of  those  dependent  upon 
the  decedent, 

as  are  allowed  by  the  laws  of  the  jurisdiction, 
whether  within  or  without  the  United  States, 
under  which  the  estate  is  being  administered, 


(e)  [As  added  by  Sec.  361(a)  of  the  Revenue 
Act  of  1948,  c.  168,  62  Stat.  110]  Bequests, 
Etc.,  to  Surviving  Spouse. — 
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(1)  Allowance  of  marital  deduction. — 

(A)  In  General. — An  amount  equal 
to  the  value  of  any  interest  in  property 
which  passes  or  has  passed  from  the 
decedent  to  his  surviving  spouse,  but 
only  to  the  extent  that  such  interest  is 
included  in  determining  the  value  of 
the  gross  estate. 

*         *         *         * 

(H)  Limitation  On  Aggregate  Of 
Deductions. — The  aggregate  amount  of 
the  deductions  allowed  under  this  para- 
graph (computed  with  regard  to  this 
subparagraph)  shall  not  exceed  50  per 
centum  of  the  value  of  the  adjusted 
gross  estate,  as  defined  in  paragraph 
(2). 

(2)  Computation      of     adjusted      gross 
estate. — 

(A)  General  Rule. — Except  as  pro- 
vided in  subparagraph  (b)  of  this 
paragraph  the  adjusted  gross  estate 
shall,  for  the  purposes  of  paragraph 
(1)  (H),  be  computed  by  subtracting 
from  the  entire  value  of  the  gross 
estate  the  aggregate  amount  of  the  de- 
ductions allowed  by  subsection  (b)  of 
this  section. 

(B)  Special  Rule  In  Cases  Involving 
Community  Pi^operty. — If  the  decedent 
and  his  surviving  spouse  at  any  time 
held  property  as  community  property 
under  the  law  of  any  State,  Territory, 
or  possession  of  the  United  States,  or 
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of  any  foreign  country,  then  the  ad- 
justed gross  estate  shall,  for  the  pur- 
poses of  paragraph  (1)  (H),  be  deter- 
mined by  subtracting  from  the  entire 
value  of  the  gross  estate  the  sum  of: 

(i)  the  value  of  property  which 
is  at  the  time  of  the  death  of  the 
decedent  held  as  such  community 
property;  and 

(ii)  the  value  of  property  trans- 
ferred by  the  decedent  during  his 
life,  if  at  the  time  of  such  transfer 
the  property  was  held  as  such  com- 
munity property;   and 

(iii)  the  amount  receivable  as 
insurance  under  policies  upon  the 
life  of  the  decedent  to  the  extent 
purchased  with  premiums  or  other 
consideration  paid  out  of  property 
held  as  such  community  property; 
and 

(iv)  an  amount  which  bears  the 
same  ratio  to  the  aggregate  of  the 
deductions  allowed  under  subsec- 
tion (b)  of  this  section  which  the 
value  of  the  property  included  in 
the  gross  estate,  diminished  by  the 
amount  subtracted  under  clauses 
(i),  (ii),  and  (iii)  of  this  sub- 
paragraph, bears  to  the  entire 
value  of  the  gross  estate. 

For  the  purposes  of  clauses  (i),  (ii), 
and  (iii)  community  property  (except 
property  which  is  considered  as  com- 
munity property  solely  by  reason  of  the 
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provisions  of  subparagraph  (C)  of  this 
paragraph)  shall  be  considered  as  not 
''held  as  such  community  property"  as 
of  any  moment  of  time,  if,  in  case  of 
the  death  of  the  decedent  at  such  mo- 
ment, such  property  (and  not  merely 
one-half  thereof)  would  be  or  would 
have  been  includible  in  determining  the 
value  of  his  gross  estate  without  re- 
gard to  the  provisions  of  section  811 
(e)  (2).  The  amount  to  be  subtracted 
under  clause  (i),  (ii),  or  (iii)  shall  not 
exceed  the  value  of  the  interest  in  the 
property  described  therein  which  is  in- 
cluded in  determining  the  value  of  the 
gross  estate. 

(C)   Same — Conversion    Into    Sepa- 
rate Property — 

(i)  If  during  the  calendar  year 
1942  or  after  the  date  of  the  en- 
actment of  the  Revenue  Act  of 
1948,  property  held  as  such  com- 
munity property  (unless  considered 
by  reason  of  subparagraph  (B)  of 
this  paragraph  as  not  so  held)  was 
by  the  decedent  and  the  surviving 
spouse  converted,  by  one  transac- 
tion or  a  series  of  transactions,  into 
separate  property  of  the  decedent 
and  his  spouse  (including  any  form 
of  co-ownership  by  them),  the  sep- 
arate property  so  acquired  by  the 
decedent  and  any  property  acquired 
at  any  time  by  the  decedent  in  ex- 
change therefor  (by  one  exchange 
or  a  series  of  exchanges)  shall,  for 
the  purposes  of  clauses   (i),   (ii), 
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and  (iii)  of  subparagraph  (B),  be 
considered  as  "held  as  such  com- 
munity property". 

(ii)  Where  the  value  (at  the 
time  of  such  conversion)  of  the 
separate  property  so  acquired  by 
the  decedent  exceeded  the  value  (at 
such  time)  of  the  separate  prop- 
erty so  acquired  by  the  decedent's 
spouse,  the  rule  in  clause  (i)  shall 
be  applied  only  with  respect  to  the 
same  portion  of  such  separate  prop- 
erty of  the  decedent  as  the  portion 
which  the  value  (as  of  such  time) 
of  such  separate  property  so  ac- 
quired by  the  decedent's  spouse  is 
of  the  value  (as  of  such  time)  of 
the  separate  property  so  acquired 
by  the  decedent. 
*         *         *         * 

(26  U.S.C.  1952  ed.,  Sec.  812.) 

Treasury  Regulations   105;   promulgated  under  the 
Internal  Revenue  Code  of  1939: 

Sec.  81.34  [As  amended  by  T.  D.  5596,  1948-1 
Cum.  Bull.  127]  Attorney's  fees. — The  executor 
or  administrator,  in  filing  the  return,  may  deduct 
such  an  amount  of  attorney's  fees  as  has  actu- 
ally been  paid,  or  in  an  amount  which  at  the 
time  of  such  filing  it  is  reasonably  expected  will 
be  paid.  If  on  the  final  audit  of  a  return  the 
fees  claimed  have  not  been  awarded  by  the  proper 
court  and  paid,  the  deduction  will,  nevertheless, 
be  allowed,  provided  the  Commissioner  is  rea- 
sonably satisfied  that  the  amount  claimed  will 
be  paid  and  that  it  does  not  exceed  a  reason- 


able  remuneration  for  the  services  rendered, 
taking  into  account  the  size  and  character  of 
the  estate  and  the  local  law  and  practice.  If 
the  deduction  is  disallowed  in  whole  or  in  part 
on  final  audit,  the  disallowance  will  be  subject 
to  modification  as  the  facts  may  later  require. 

A  deduction  for  attorneys'  fees  incurred  in 
contesting  an  asserted  deficiency  or  in  prosecut- 
ing a  claim  for  refund  should  be  claimed  at  the 
time  such  deficiency  is  contested  or  such  refund 
claim  is  prosecuted.  A  deduction  for  such  fees 
shall  not  be  denied,  and  the  sufficiency  of  a  claim 
for  refund  shall  not  be  questioned,  solely  by 
reason  of  the  fact  that  the  amount  of  the  fees  to 
be  paid  was  not  established  at  the  time  that  the 
right  to  the  deduction  was  claimed. 

Attorney's  fees  incurred  by  beneficiaries  inci- 
dent to  litigation  as  to  their  respective  interests 
do  not  constitute  a  proper  deduction,  inasmuch 
as  expenses  of  this  character  are  properly 
charged  against  the  beneficiaries  personally  and 
are  not  administration  expenses. 

Sec.  81.40  Sup'port  of  dependents. — The  sup- 
port of  dependents  of  the  decedent  during  the 
settlement  of  the  estate  is  deductible  pursuant 
to  the  following  rules: 

(a)  In  order  to  be  deductible,  the  allowance 
must  be  authorized  by  the  laws  of  the  jurisdic- 
tion in  which  the  estate  is  being  administered, 
and  not  in  excess  of  what  is  reasonably  required. 

(b)  The  allowance  for  which  deduction  may 
be  made  is  limited  to  support  during  the  settle- 
ment of  the  estate.  Any  allowance  for  a  more 
extended  period  is  not  deductible. 

(c)  There  must  be  an  actual  disbursement 
from  the  estate  to  the  dependents,  but  after  pay- 
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ment  has  been  made  the  right  of  deduction  is 
not  affected  by  the  fact  that  the  dependents  do 
not  expend  the  entire  amount  for  their  support 
during  the  settlement  of  the  estate. 

Rules  of  Practice  of  the  Tax  Court  of  the  United 
States   (Rev.  1958)  : 

Rule  17.    Amended  and  Supplemental  Plead- 
ings 

(a)  General. — A  motion  for  leave  to  amend  a 
pleading  shall  state  reasons  for  granting  it  and 
shall  be  accompanied  by  the  proposed  amend- 
ment. 

(b)  Petition. — 

(1)  Before  ansiver. — The  petitioner  may 
amend  his  petition  at  any  time  before  an- 
swer is  filed. 

(2)  After  answer. — A  petition  may  be 
amended,  after  answer  is  filed  and  up  to 
the  commencement  of  the  trial,  only  with 
the  consent  of  the  Commissioner  or  by  leave 
of  the  Court. 

(c)  Amendment  ordered. — 

(1)  Occasion  for. — The  Court  upon  its 
own  motion,  or  upon  motion  of  either  party 
showing  good  cause  filed  prior  to  the  setting 
of  the  case  for  trial,  may  order  a  party  to 
file  a  further  and  better  statement  of  the 
nature  of  his  claim,  of  his  defense,  or  of 
any  matter  stated  in  any  pleading.  Such  a 
motion  filed  by  a  party  shall  point  out  the 
defects  complained  of  and  the  details  de- 
sired. 
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(2)  Consideration  of  such  motion. — The 
Court,  in  its  discretion,  may  set  such  a 
motion  for  hearing  (see  Rule  27  (a)  or 
may  act  upon  it  ex  parte. 

(3)  Penalty  for  failure  to  amend. — The 
Court  may  strike  the  pleadings  to  which  the 
motion  was  directed  or  make  such  other  or- 
der as  it  deems  just,  if  an  order  of  the 
Court  to  file  amended  pleadings  hereunder 
is  not  obeyed  within  15  days  of  the  date  of 
the  service  of  said  order  or  within  such 
other  time  as  the  Court  may  fix. 

(d)  To  conform  pleadings  to  proof. — The 
Court  may  at  any  time  during  the  course  of  the 
trial  grant  a  motion  of  either  party  to  amend 
its  pleadings  to  conform  to  the  proof  in  partic- 
ulars stated  at  the  time  by  the  moving  party. 
The  amendment  or  amended  pleadings  thus  per- 
mitted, shall  be  filed  with  the  Court  at  the  trial 
or  shall  be  filed  in  the  office  of  the  Clerk  of  the 
Court  in  Washington,  D.  C,  within  such  time 
as  the  Court  may  fix.  (See  Rules  4,  5,  and  19,) 
*         *         *         * 

Rule  50.    Computations  By  Parties  For  En- 
try OF  Decision 

(a)  Agreed  computations. — Where  the  Court 
has  filed  its  opinion  determining  the  issues  in  a 
case,  it  may  withhold  entry  of  its  decision  for 
the  purpose  of  permitting  the  parties  to  submit 
computations  pursuant  to  the  Court's  determina- 
tion of  the  issues,  showing  the  correct  amount 
of  the  deficiency  or  overpayment  to  be  entered 
as  the  decision.  Tf  the  parties  are  in  agreement 
as  to  the  amount  of  the  deficiency  or  overpay- 
ment to  be  entered  as  the  decision  pursuant  to 
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the  report  of  the  Court,  they  or  either  of  them 
shall  Ale  promptly  with  the  Court  an  original 
and  2  copies  of  a  computation  showing  the 
amount  of  the  deficiency  or  overpayment  and 
that  there  is  no  disagreement  that  the  figures 
shown  are  in  accordance  with  the  report  of  the 
Court.     The  Court  will  then  enter  its  decision. 

(b)  Procedure  in  absence  of  agreement. — If, 
however,  the  parties  are  not  in  agreement  as  to 
the  amount  of  the  deficiency  or  overpayment  to 
be  entered  as  the  decision,  in  accordance  with  the 
report  of  the  Court,  either  of  them  may  file  with 
the  Court  a  computation  of  the  deficiency  or 
overpayment  believed  by  him  to  be  in  accordance 
with  the  report  of  the  Court.  The  Clerk  will 
serve  a  copy  thereof  upon  the  opposite  party, 
will  place  the  matter  upon  a  motion  calendar  for 
argument  in  due  course,  and  will  serve  notice  of 
the  argument  upon  both  parties.  If  the  opposite 
party  fails  to  file  objection,  accompanied  by  an 
alternative  computation,  at  least  5  days  prior  to 
the  date  of  such  argument,  or  any  continuance 
thereof,  the  Court  may  enter  decision  in  accord- 
ance with  the  computation  already  submitted. 
If  in  accordance  with  this  Rule  computations  are 
submitted  by  the  parties  which  differ  as  to  the 
amount  to  be  entered  as  the  decision  of  the 
Court,  the  parties  will  be  afforded  an  opportu- 
nity to  be  heard  in  argument  thereon  on  the  date 
fixed,  and  the  Court  will  determine  the  correct 
deficiency  or  overpayment  and  enter  its  decision. 

Rule  51.    Estate  Tax  Deduction  Developing 
After  Trial 

If  the  parties  in  an  estate  tax  case  are  unable 
to  agree  under  Rule  50,  or  under  a  remand,  upon 
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a  deduction  involving  expenses  incurred  at  or 
after  the  trial,  the  petitioner  may  move  to  re- 
open the  case  for  further  trial  on  that  issue 
provided  it  is  raised  in  the  petition  or  by  amend- 
ment thereto. 
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No.  16,304 

IN  THE 

United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


Estate  of  J.  Leslie  Vogel,  Robert  G. 
Partridge  and  Elizabeth  S.  Vogel, 
Executors, 

Petitioners, 

vs. 

Commissioner  of  Internal  Re\^nue, 

Respondent. 


On  Petition  for  Review  of  the  Decision  of  the 
Tax  Court  of  the  United  States. 

REPLY  BRIEF  FOR  PETITIONERS. 


REPLY  TO  ARGUMENT  OF  RESPONDENT  THAT  THE  EVIDENCE 

failed  TO  establish  that  a  transmutation  took 

PLACE  AND  THEREFORE  THAT  THE  COMMISSIONER  COR- 
RECTLY DETERMINED  THAT  THE  ENTIRE  PROPERTY  OF 
DECEDENT  AND  HIS  SPOUSE  WAS  COMMUNITY  PROPERTY. 

Respondent  in  his  brief  argues  that  the  disputable 
presumption  in  Section  164  of  the  California  Civil 
Code,  that  if  property  is  acquired  by  a  married  woman 
by  an  instrument  in  writing  it  is  her  separate  prop- 
erty rather  than  community  property,  is  not  sufficient 
to  overcome  the  presumption  that  the  determination 


of  the  commissioner  is  correct.  Standing  alone  there 
may  be  some  merit  to  this  contention.  However,  in 
the  case  at  bar  there  was  positive  evidence  that  the 
parties  treated  their  respective  properties  as  separate 
property.  While  it  is  true  that  Elizabeth  Vogel  was 
never  asked  the  legal  conclusion  whether  she  and  de- 
cedent had  ever  entered  into  a  transmutation  agree- 
ment, she  did  testify  to  the  facts  that  certain  prop- 
erties in  her  name  were  her  own.  (R.  165-171  inch) 
Her  testimony  was  corroborated  by  the  manner  in 
which  such  properties  were  segregated.  Furthermore 
decedent's  discussions  with  his  attorney  give  addi- 
tional weight  to  her  testimony.  Her  son,  Les  Vogel, 
Jr.  also  testified  to  his  familiarity  with  the  treatment 
accorded  the  properties  by  Mrs.  Vogel  and  decedent. 
(R.  88-103  inch) 

In  this  connection  it  should  be  noted  that  the  pro- 
bated will  of  decedent  in  Paragraph  Fourth  only  in- 
cluded as  community  property  such  property  stand- 
ing in  the  name  of  decedent  or  decedent  and  his  wife, 
either  as  tenants  in  common  or  as  joint  tenants.  (R. 
21.)  It  did  not  include  property  standing  in  the  name 
of  Elizabeth  Vogel  alone. 

The  record  clearly  supports  a  transmutation  of  the 
property  in  controversy  from  community  property  to 
separate  property  of  the  surviving  spouse. 


REPLY  TO  ARGUMENT  THAT  TAXPAYERS  HAVE  FAILED  TO 
DEMONSTRATE  THAT  AN  AMOUNT  IN  EXCESS  OF  $1,000.00 
PER  MONTH  FOR  18  MONTHS  WAS  REASONABLE  AND 
PROPER  IN  ASCERTAINING  THE  DEDUCTION  FOR  FAMILY 
ALLOWANCE. 

Respondent's  brief  stresses  the  argument  that  the 
family  allowance  is  not  for  support  of  adult  children 
and  therefore  the  surviving  spouse  should  not  be 
entitled  to  an  allowance  for  such  purpose.  However 
it  is  not  disputed  that  she  should  be  allowed  an  ade- 
quate and  reasonable  amount  for  her  support  in  the 
manner  to  which  she  had  been  accustomed.  She  had 
been  accustomed  to  having  her  unmarried  children  liv- 
ing with  her  as  well  as  a  maid  ''living  in".  Certainly 
having  her  unmarried  children  living  with  her  consti- 
tuted a  manner  to  which  she  was  accustomed  as  much 
as  did  her  employment  and  support  of  a  maid.  Re- 
spondent's assertion  that  taxpayer  does  not  attack  the 
reasoning  of  the  Tax  Court  in  this  regard  is  erro- 
neous. 


REPLY  TO  RESPONDENT'S  ARGUMENT  THAT  THE  DEDUCTION 
FOR  ATTORNEY  FEES  WAS  NOT  PROPERLY  PUT  IN  ISSUE 
AND  COULD  NOT  HAVE  BEEN  RAISED  AS  A  NEW  ISSUE 
UNDER  THE  TAX  COURT  RULE  50  COMPUTATION. 

Respondent  cites  the   pertinent  part   of   Treasury 
Regulations  105,  Section  81.34  as  follows : 

"A  deduction  for  attorneys'  fees  incurred  in  con- 
testing an  asserted  deficiency  or  prosecuting  a 
claim  for  refund  should  be  claimed  at  the  time 
such  deficiency  is  contested  or  such  refund  claim 
is  prosecuted." 


Of  course  no  deduction  was  claimed  at  the  time  the 
notice  of  deficiency  was  given  or  the  petition  for  re- 
determination was  filed  because  this  counsel  was  not 
employed  at  the  time. 

However  the  matter  was  raised  at  the  time  such 
deficiency  was  contested  at  the  trial  (R.  186,  187)  and 
counsel  for  respondent  cross-examined  the  witness 
who  testified  as  to  such  payment  of  attorney  fees. 

In  Hormel  v.  Helvering,  312  U.S.  552,  85  L.Ed. 

1037,  the  Supreme  Court  of  the  United  States  stated 

on  pages  556  and  557  as  follows : 

''.  .  .  But  those  cases  do  not  announce  an  inflex- 
ible practice,  as  indeed  they  could  not  without  do- 
ing violence  to  the  statutes  which  give  to  Circuit 
Courts  of  Appeals  reviewing  decisions  of  the 
Board  of  Tax  Appeals  the  power  to  modify,  re- 
verse or  remand  decisions  not  in  accordance  with 
law  'as  justice  may  require.'  There  may  always 
be  exceptional  cases  or  particular  circumstances 
which  will  prompt  a  re^dewing  or  appellate  court, 
where  injustice  might  otherwise  result,  to  con- 
sider questions  of  law  which  were  neither  pressed 
nor  passed  upon  by  the  court  or  administrative 
agency  below.  See  Blair  v.  Oesterlein  Mach.  Co. 
275  US  220,  225,  72  L  ed  249,  252,  48  S  Ct  87. 

Rules  of  practice  and  procedure  are  devised  to 
promote  the  ends  of  justice,  not  to  defeat  them. 
A  rigid  and  undeviating  judicially  declared  prac- 
tice under  which  courts  of  review  would  invari- 
ably and  under  all  circumstances  decline  to  con- 
sider all  questions  which  had  not  previously  been 
specifically  urged  would  be  out  of  harmony  with 
this  policy.  Orderly  rules  of  procedure  do  not 
require  sacrifice  of  the  rules  of  fundamental  jus- 
tice." .  .  . 


The  same  reasoning  applies  to  the  attorney  fees 
claimed  as  a  deduction  for  the  prosecution  of  this 
appeal.  

REPLY  TO  RESPONDENT'S  ARGUMENT  THAT  THE  TAXPAYERS 
UNTIMELY  RAISED  AN  ISSUE,  IN  THE  COURSE  OF  THE 
TAX  COURT  RULE  50  COMPUTATION,  CONCERNING  THE 
DEDUCTIBILITY  OF  FUNERAL  EXPENSES  IN  FULL  WHEN 
THE  ENTIRE  ESTATE  CONSISTS  OF  COMMUNITY  PROP- 
ERTY, AND  FURTHER,  THE  DEDUCTION  WAS  PROPERLY 
LIMITED  TO  ONE-HALF  OF  THE  AMOUNT  OF  FUNERAL 
EXPENSES. 

The  reply  to  respondent's  argument  in  re  attorney 
fees  is  likewise  applicable  to  the  question  of  law  in- 
volved as  to  funeral  expenses. 

In  California  funeral  expenses  are  not  debts  of  de- 
cedent nor  are  they  administration  expenses.  They 
are  debts  of  the  estate.  (Cornitms  Estate  (1957),  154 
C.A.  2d  422,  316  P.  2d  438.) 

Unfortunately  counsel  for  petitioners  has  been  un- 
able to  find  any  federal  cases  involving  deductibility 
of  funeral  expenses  as  to  decedents'  estates  in  Cali- 
fornia. The  cases  cited  are  Washington  cases.  (Z7.  S. 
V.  Merrill,  211  F.  2d  297  and  Lang  v.  Commissioner, 
97  F.  2d  867.)  The  distinction  is  that  in  Washington 
the  marital  community  is  treated  as  an  entity  while 
in  California  it  is  not. 

It  is  respectfully  submitted  that  the  Tax  Court  was 
in  error  in  the  specifications  set  forth  by  petitioners. 

Dated,  Richmond,  California, 
September  14,  1959. 

Grant  G-.  Calhoun, 

Attorney  for  Petitioners. 
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In  the  District  Court  of  the  United  States 
for  the  District  of  Oregon 

Civil  No.  9258 

RUBY    HUMPHREYS,    Administratrix    of    the 
Estate  of  William  Orvie  Humphreys,  Deceased, 

Plaintiff, 

vs. 

UNITED  STATES  OF  AMERICA, 

Defendant. 
COMPLAINT 

Comes  Now  the  plaintiff  and  for  cause  of  action 
against  the  defendant,  complains  and  alleges  as  fol- 
lows : 

I. 

This  action  arises  under  the  Act  of  Congress  of 
June  25,  1948,  Ch.  646,  Sec.  1346;  62  Stat.  992; 
U.S.C.,  Title  28,  Sec.  1346  as  amended  by  the  Act  of 
Congress  of  April  25,  1949,  Ch.  92,  Sec.  2  (a) ;  63 
Stat.  62;  U.S.C,  Title  28,  Sec.  1346;  and  as  further 
amended  by  the  Act  of  CongTess  of  May  24,  1949, 
Ch.  139,  Sec.  80  (a,  b) ;  63  Stat.  101;  U.S.C,  Title 
28,  Sec.  1346,  as  hereinafter  more  fully  appears. 

11. 

That  plaintiff,  during  all  times  herein  mentioned, 
was  and  now  is  a  iDona  fide  resident  and  citizen  of 
the  State  of  Oregon,  within  the  jurisdiction  of  the 
above-entitled  court.  That  plaintiff  is  the  duly  ap- 
pointed, qualified  and  acting  administratrix  of  the 
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estate  of  William  Orvie  Humphreys,  deceased,  and  is 
bringing  this  action  on  behalf  of  herself  as  widow 
and  the  minor  children  of  the  deceased:  James,  13; 
William  L.,  11;  Thomas,  10;  Robert,  6;  Jerry,  5; 
Rachael,  2. 

III. 

That  during  all  times  herein  mentioned  the  United 
States  Department  of  Agriculture,  Administrative 
Subdivision  of  the  United  States  of  America, 
through  its  Forest  Service  Department,  did  main- 
tain a  lookout  and  fire  prevention  station  at  Cove 
Mountain  Lookout,  ten  miles  southeast  of  Plain  view, 
Arkansas. 

IV. 

That  on  the  24th  day  of  May,  1956,  Richard 
Humphreys,  the  brother  of  the  deceased,  William 
Orvie  Humphreys,  entered  into  an  agreement  with 
the  defendant  whereby  Richard  Humphreys  was  to 
clean  out  a  well,  47  feet  in  depth,  at  Cove  Mountain 
Lookout  and  in  the  performance  of  said  work  did 
inhale  certain  poisonous  gasses  located  in  the  bottom 
of  the  well  and  did  call  out  for  help.  That  pursuant 
to  this  summons  for  assistance,  the  decedent  Wil- 
liam Orvie  Humphreys  did  enter  into  the  well  and 
attempted  to  rescue  and  remove  Richard  Hum- 
phreys from  the  well.  That  as  a  result  of  the  inhala- 
tion of  said  gasses  both  Richard  Humphreys  and 
Or^ie  Humphreys  succumbed  and  died. 

V. 

That  as  a  result  of  said  attempted  rescue  and  as  a 
result  of  the  negligence  of  the  defendant  as  herein- 
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after  set  forth  the  said  William  Orvie  Humphreys 
received  severe  injuries  which  resulted  in  his  death 
on  May  24,  1956.  That  at  the  time  of  his  death, 
William  Orvie  Humphreys  was  37  years  of  age,  with 
the   normal   life  expectancy   of  28.53  and  earning 
and  capable  of  earning  not  less  than  $4,500.00  a 
year.   That  by  virtue  of  his  death,  the  surviving 
widow  and  next  of  kin  have  suffered  damages  there- 
fore in  the  sum  of  $84,000.  As  approximate  result 
of  the  death,  William  Orvie  Humphreys  and  of  the 
defendant's  negligence  set  forth  above,  the  plain- 
tiff was  compelled  to  and  did  incur  and  pay  funeral 
expenses  in  the  sum  of  $400.00. 

VI. 

That  said  accident  and  the  injuries  and  damages 
suffered  by  the  decedent  were  proximately  caused  by 
the  careless  and  negligent  acts  of  John  H.  Lan- 
caster, employee  of  the  defendant,  in  the  following 
particulars : 

(a)  In  failing  to  advise  Richard  Humphreys  or 
William  Orvie  Humphreys  that  there  had  been  a 
known  leakage  of  poisonous  gasses  in  the  well  on 
other  previous  occasions. 

(b)  In  failing  to  provide  a  safe  method  of 
inoTess  and  egress  to  the  bottom  of  the  well. 

XJJ.J-J  ^_. 

(c)  In  failing  to  station  other  persons  on  the 
ground  at  the  top  of  the  well  to  assist  persons  out 
of  the  well  in  the  event  of  an  emergency. 


9  Ruby  Humphreys,  etc.,  vs, 

VII. 
That  Arkansas  Statutes,  Sections  27.903  and 
27.904  provide  that  an  action  for  death  may  be 
maintained  by  the  personal  representative,  or  if 
none  exists,  by  an  heir,  for  the  benefit  of  the  widow 
and  next  of  kin. 

VIII. 
The  Constitution  of  the  State  of  Arkansas,  Article 
V,  Section  32,  provides  that  damages  for  death  may 
not  be  limited. 

IX. 
That  at  and  prior  to  the  time  of  said  accideiit, 
the  said  John  Lancaster  Avas  acting  within  the  scope 
of  his  employment  as  a  lookout  station  operator  of 
the  United  States  Forest  Service,  an  agency  of  t\u^ 
defendant.  That  the  death  of  William  Orvie 
Humphreys  resulted  from  the  negligence  of  the  de- 
fendant's said  employee  under  circumstances  where 
the  United  States,  if  a  private  person,  would  be 
liable  to  plaintiff  for  damage  and  injury  in  accord- 
ance with  ih^  laws  of  the  State  of  Arkansas. 

X. 

Plaintiff  has  retained  Luvaas  &  Cobb  as  her  at- 
torneys to  represent  her  in  this  cause,  and  a  rea- 
sonable compensation  for  their  services,  to  be  paid 
out  of,  and  not  in  addition  to,  the  sum  of  the  judg- 
ment, would  be  twenty  per  cent  (20%)  of  \he. 
amount  of  plaintiff's  recovery  herein. 

Wherefore,  Plaintiff*  demands  judgment  against 
defendant  in  the  sum  of  $84,000  together  with  costs, 
and  prays  that  the  court  fix  and  allow  attorney's 
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fees  of  twenty  per  cent  (20%)  of  the  amount  re- 
covered. 

LUVAAS  &  COBB, 

By  /s/  JOE  B.  RICHARDS, 

Attorneys  for  Plaintiif . 

Duly  Verified. 

[Endorsed]:     Filed  July  10,  1957. 


[Title  of  District  Court  and  Cause.] 
Civil  No.  9258 

ANSWER 

Comes  now  the  defendant,  United  States  of 
America,  by  C.  E.  Luckey,  United  States  Attorney 
for  the  District  of  Oregon,  and  Robert  R.  Carney, 
Assistant  United  States  Attorney,  and  for  answer 
to  the  complaint  on  file  herein  alleges : 

First  Defense 

The  venue  of  this  action  does  not  lie  in  the  United 
States  District  Court  for  the  District  of  Oregon, 
but  on  the  contrary,  venue  lies,  if  the  suit  is  main- 
tainable at  aU,  in  the  United  States  District  Court 
for  the  Eastern  District  of  Arkansas,  for  the  fol- 
lowing reasons,  to  wit : 

1.  This  is  a  civil  action  on  a  tort  claim  against 
the  United  States  under  subsection  (b)  of  Section 
1346  of  Title  28,  USCA. 
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2.  That  plaintiff  brings  this  action  as  the  per- 
sonal representative  of  ihQ  decedent,  William  Orvie 
Humphreys,  Avho  at  the  time  of  his  death  was  a 
resident  of  Hollis,  Arkansas. 

3.  That  the  act  or  omission  complained  of  in 
plaintiif 's  complaint  occurred  in  the  Eastern  Dis- 
trict of  Arkansas. 

Second  Defense 

1.  Defendant  admits  the  allesrations  contained 
in  Paragraphs  I,  II  and  III  of  the  complaint. 

2.  Defendant  admits  that  part  of  Paragraph  IV 
of  the  complaint  which  alleges  that  on  May  24, 
1956,  Richard  Humphreys,  the  brother  of  the  de- 
ceased William  Orvie  Hmnphreys,  entered  into  an 
agreement  with  the  defendant  whereby  Richard 
Humphreys  was  to  clean  out  a  well,  but  denies  all 
other  allegations  of  Paragraph  IV. 

3.  The  defendant  denies  the  allegations  con- 
tained in  Paragraphs  V  and  VI  of  the  complaint 
and  particularly  denies  that  the  plaintiif  was  dam- 
aged in  any  sum  whatever. 

4.  Defendant  admits  Paragraphs  VII  and  VIII 
of  the  complaint. 

5.  Defendant  admits  that  part  of  Paragraph  IX 
of  the  complaint  which  alleges  that  at  and  prior 
to  the  time  of  said  accident,  the  said  John  Lan- 
caster was  acting  within  the  scope  of  his  employ- 
ment as  a  lookout  station  operator  of  the  United 
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States  Forest  Service,  an  agency  of  the  defendant, 
but  denies  all  other  allegations  of  Paragraph  IX. 

6.     Defendant  admits  the  allegations  contained  in 
Paragraph  X  of  the  complaint. 

Third  Defense 

Any  injuries  sustained  or  suffered  by  plaintiff's 
decedent  at  the  time  and  place  and  on  the  occasion 
mentioned  in  the  complaint  were  caused  in  whole 
or  in  part,  or  were  contributed  to,  by  the  negligence 
or  fault  or  want  of  care  of  the  plaintiff,  and  not  by 
any  negligence  or  fault  or  want  of  care  on  the  part 
of  this  defendant. 

Wherefore,  defendant  having  fully  answered 
plaintiff's  complaiut  herein,  prays  that  plaintiff 
take  nothing  by  his  action  and  that  the  complaint 
be  dismissed  and  held  for  nought,  and  that  de- 
fendant ])e  given  judgment  for  its  costs  and  dis- 
bursements incurred  herein. 

C.  E.  LUCKEY, 

United  States  Attorney, 
District  of   Oregon; 

/s/  ROBERT  R.  CARNEY, 

Assistant   United    States   At- 
torney. 

Affidavit  of  Service  by  I^Iail  attached. 
[Endorsed] :     Filed  October  4,  1957. 
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[Title  of  District  Court  and  Cause.] 

MOTION  TO  DISMISS 

Comes  Now  the  plaintiff  by  her  attorneys,  Luvaas, 
Cobb  &  Richards,  and  move  the  court  for  an  order 
herein  dismissing  the  above-entitled  action  without 
prejudice  and  without  costs  to  either  party  and 
states  that  it  is  the  intention  of  the  plaintiff  that 
this  action  be  refiled  in  the  State  of  Arkansas  for 
the  convenience  of  the  parties  and  their  witnesses. 

Dated  this  26th  day  of  March,  1958. 

LUYAAS,  COBB  &  RICHARDS, 

By  /s/  JOE  B.  RICHARDS, 

Attorneys  for  Plaintiff. 
Approved : 

C.  E.  LUCKEY, 

United  States  Attorney ; 

By  /s/  ROBERT  R.  CARNEY, 

Assistant   United    States   At- 
torney. 

[Endorsed] :     Filed  March  31,  1958. 


[Title  of  District  Court  and  Cause.] 

ORDER  OF  J)ISMISSAL 

Based   Upon    Plaintiff"s   Motion    to   Dismiss,    as 
approved  by  counsel  for  the  defendant, 
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It  Is  Hereby  Ordered,  xidjiidged  and  Decreed 
that  the  above-entitled  cause  be  and  the  same  hereby 
is  dismissed  without  prejudice  and  mthout  costs  to 
either  party. 

Dated  this  31st  day  of  March,  1958. 

/s/  AVILLIAM  G.  EAST, 
Judge. 


[Endorsed]:     Filed  March  31,  1958. 


[Title  of  District  Court  and  Cause.] 

MOTIO^^ 

Comes  Xow  the  plaintiff,  pursuant  to  an  Atfidavit 
attached  hereto,  and  moves  the  al)ove-entitled  court 
for  an  order  requiring'  the  above-named  defendant 
to  show  cause  in  the  District  Court  of  the  United 
States,  for  the  District  of  Oregon,  why  said  court 
should  not  set  aside  its  order  dismissing  the  above- 
entitled  cause  without  prejudice  and  order  that  said 
action  for  damages  be  reinstated. 

This  motion  is  made  in  good  faith  and  is  founded 
upon  Hastings  Mfg.  Co.  vs.  Federal  Trade  Com- 
mission, 153  F.  2d  253;  Morse  vs.  Bragg,  107  F.  2d 
647,  and  United  States  vs.  Sixty-five  cases  of  Clove 
Leather,  254  Fed.  211. 
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Dated  this  13tli  day  of  June,  1958. 

LUVAAS,  COBB  &  RICHARDS, 

By  /s/  JOE  B.  RICHARDS, 

Attorneys  for  Plaintiff. 

[Title  of  District  Court  and  Cause.] 

AFFIDAVIT 

State  of  Oregon, 
County  of  Lane — ss. 

I,  Ru)\y  Humphreys,  being  first  duly  sworn  depose 
and  say: 

That  I  am  the  plaintiff  in  the  above-entitled 
action  and  I  have  a  good  cause  of  action  for  dam- 
ages as  shown  hy  the  Complaint  on  file  herein. 

That  heretofore  and  on  the  31st  day  of  March, 
1958,  the  a])ove-entitled  action  was  dismissed  with- 
out prejudice  and  without  costs  to  either  party. 
That  this  dismissal  was  taken  for  the  sole  purpose  of 
permitting  my  attorneys,  Spitzberg,  Bonner,  Mitch- 
ell &  Hays  of  Little  Rock,  Arkansas,  to  refile  this 
action  in  the  District  Court  of  the  United  States, 
Eastern  District  of  Arkansas,  Western  Division,  for 
the  convenience  of  the  parties  and  their  witnesses, 
the  death  for  which  damages  are  sought  having  oc- 
cuired  within  the  geographical  boundaries  of  said 
district. 
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That  my  attorneys  in  Arkansas  failed  to  file  this 
action  within  the  two-year  Statute  of  Limitations 
applicable  to  said  action.  That  the  death  of  William 
Orvie  Humphreys  occurred  May  24,  1956,  and  the 
action  for  damages  was  not  commenced  in  the  Dis- 
trict Court  of  the  United  States,  Eastern  District  of 
Arkansas,  Western  Division,  until  May  27,  1958. 

That  I  believe  the  ends  of  justice  will  be  pre- 
served if  I  am  allowed  to  reinstate  my  action  for 
damages  in  the  District  Court  of  the  United  States 
for  the  District  of  Oregon  and  then  liave  the  action 
transferred  to  the  District  Court  of  the  ITnited 
States,  Eastern  District  of  Arkansas,  Western  Di- 
vision, whicli  latter  court  is  a  more  convenient 
forum  for  the  trial  of  the  issues  of  fact  in  said 

cause. 

/s/  RUBY  HUMPHREYS. 

Subscribed  and  Sworn  to  l)efore  me  this  13th  day 
of  June,  1958. 

[Seal]        /s/  JOE  B.  RICHARDS, 

Notary  Public  for  Oregon. 
My  Commission  Expires  8-14-59. 

Affidavit  of  Service  by  Mail  attached. 
[Endorsed] :     Filed  June  18,  1958. 
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In  the  United  States  District  Court 
for  the  District  of  Oregon 

Civil  No.  9258 

RUBY    HUMPHREYS,    Administratrix    of    the 
Estate  of  William  Orvie  Humphreys,  Deceased, 

Plaintiff, 

vs. 

UNITED  STATES  OF  AMERICA, 

Defendant. 

ORDER 

This  matter  having  come  on  regularly  for  hearing 
on  June  30,  1958,  pursuant  to  the  Court's  order  re- 
quiring -the  defendant,  United  States  of  America, 
to  show  cause  why  this  Court  should  not  set  aside 
its  Order  of  Dismissal,  without  prejudice,  dated 
March  31,  1958,  and  allow  plaintiff's  action  to  be 
reinstated,  the  plaintiff*  appearing  by  her  attorney 
Joe  B.  Richards,  and  the  government  appearing 
by  Robert  R.  Carney,  Assistant  United  States  At- 
torney, and  the  Court  having  heard  argument  of 
counsel  and  considered  the  memorandum  of  au- 
thorities submitted  and  being  fully  advised  in  the 
premises ; 

It  Is  Hereby  Ordered,  Adjudged  and  Decreed 
that  p  lain  tiff' 's  motion  for  an  order  setting  aside 
the  Order  of  Dismissal  Avithout  prejudice,  dated 
March  31,  1958,  and  reinstating  the  above-entitled 
action,  be  and  the  same  hereb}-  is  denied. 
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Dated  this  1st  day  of  August,  1958,  at  San  Diego, 
California. 

/s/  WILLIAM  G.  EAST, 

United  States  District  Judge. 

A  True  Copy  from  Photostat  Records  of  Court. 

R.  DeMOTT, 

Clerk. 

By  /s/  M.  SPARGO, 
Deputy. 

[Endorsed] :     Filed  August  -l,  1958. 


[Title  of  District  Court  and  Cause.] 
Civil  No.  9258 

NOTICE  OF  APPEAL 

Notice  Is  Hereby  Given  that  the  above-named 
plaintiff  hereby  appeals  to  the  United  States  Court 
of  Appeals  for  the  Ninth  Circuit  from  that  order 
dated  the  1st  day  of  August,  1958,  denying  plain- 
tiff's motion  for  an  order  setting  aside  the  Order 
of  Dismissal  without  prejudice  dated  March  31, 
1958,  and  refusing  to  reinstate  the  above-entitled 
action. 

/s/  JOE  B.  RICHARDS, 

Of    Attorneys    for    Appellant 
Ruby  Humphreys. 

Afadavit  of  Service  by  Mail  attached. 
[Endorsed]:    Filed  September  26,  1958. 
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[Title  of  District  Court  and  Cause.] 

BOND  FOR  COSTS  ON  APPEAL 

Know  All  Men  by  Tliese  Presents:  That  we, 
Ruby  Humphreys,  Administratrix  of  Estate — Wil- 
liam Orvie  Humphreys,  Deceased,  as  Principal,  and 
United  States  Fidelity  and  Guaranty  Company,  a 
corporation,  duly  incorporated  under  the  laws  of 
the  State  of  Maryland,  of  Baltimore,  Maryland,  hav- 
ing- an  office  and  usual  place  of  business  at, 

as  Surety,  are  held  and  firmly  bound  unto  United 
States  of  America  in  the  sum  of  Two  Hundred  Fifty 
and  no/100  Dollars  ($250.00),  lawful  money  of  the 
United  States  of  America,  to  be  paid  to  the  said 
United  States  of  America,  heirs,  executors,  admin- 
istrators, successors  or  assigns,  for  which  payment 
Avell  and  truly  to  be  made  and  done  we  bind  our- 
selves, our  heirs,  executors,  administrators,  suc- 
cessors and  assio-ns  jointly  and  severally  by  these 
presents. 

Sealed  with  our  seals  and  dated  this  24th  day  of 
September,  1958. 

Whereas,  the  aforesaid  Principal  is  filing  notice 
of  appeal  to  the  Court  of  Appeals  of  the  United 
States  for  the  Ninth  Circuit  from  the  judgment  of 
the   District   Court   of  the   United   States   for   the 

Oregon  Division  of  the  Judicial  District  of 

in  the  said  suit  or  proceeding. 

Now  the  Condition  of  Tiiis  Obhgation  Is  Such, 
That  if  the  said  Appellant  shall  pay  the  costs  if 
the  appeal  is  dismissed  or  the  judgment  is  affirmed 
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or  such  costs  as  the  Appellate  Court  may  award  if 
the  judgment  is  modified,  then  this  obligation  to  be 
void ;  otherwise  to  remain  in  full  force  and  virtue. 

Sealed  and  delivered  in  the  presence  of : 

[Seal]  UNITED    STATES   FIDELITY 

AND  GUARANTY  COMPANY, 

By  /s/  GORDON  PERLICH, 
Attorney-in-Fact. 

[Endorsed]:     Filed  September  26,  1958. 


[Title  of  District  Court  and  Cause.] 

MOTION  TO  EXTEND  TIME 

Comes  Now  the  plaintift'-appellant,  by  and  through 
one  of  her  attorneys,  Joe  B.  Richards,  and  re- 
spectfully requests  that  the  at)Ove-entitled  Court 
extend  the  time  for  filing  the  record  on  appeal  and 
docketing  appeal  for  an  additional  40  days. 

Dated  this  31st  day  of  October,  1958. 

/s/  JOE  B.  RICHARDS, 

Of   Attorneys    for   x^ppellant 
Ruby  Humphreys. 

It  Is  So  Ordered. 

Dated  November  3,  1958. 

/s/  WILLIAM  G.  EAST, 

United  States  District  Judge. 

[Endorsed]:     Filed  November  3,  1958. 
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[Title  of  District  Court  and  Cause.] 

MOTION  TO  EXTEND  TIME 

Comes  Now  the  plaintiff-appellant,  by  and 
through  one  of  her  attorneys,  Joe  B.  Richards,  and 
respectfully  requests  that  the  above-entitled  Court 
extend  the  time  for  filing  the  record  on  appeal  and 
docketing  appeal  for  an  additional  10  days. 

Dated  this  3rd  day  of  December,  1958. 

/s/  JOE  B.  RICHARDS, 

Of   Attorneys    for   Appellant 
Ruby  Humphreys. 

[Endorsed]:     Filed  December  3,  1958. 


ORDER 

vSo  Ordered  this  4th  day  of  December,  1958. 

/s/  WILLIAM  G.  EAST, 

United  States  District  Judge. 

[Endorsed]:     Filed  December  4,  1958. 


[Title  of  District  Court  and  Cause.] 

DOCKET  ENTRIES 
1957 
July  10 — Filed  Complaint. 
July  10 — Issued  Summons — to  Marshal. 
July  12 — Filed  Summons — with  Marshal's  return. 
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1957 

Sept.  24— Filed  Stipulation  for  extension  of  time  to 
answer. 

Sept.  24— Filed  and  Entered  Order  allowing  exten- 
sion of  time  for  defendant  to  answer  to 
and  including  October  1,  1957. 

Oct.    4 — Filed  Answer. 

1958 

Mar.  31— Filed  Motion  of  plaintiff  to  dismiss  with- 
out prejudice. 

]\^ar.  31 — Filed  and  Entered  Order  dismissing  with- 
out prejudice. 

June  18— Filed  Plaintiff's  Motion  for  Order  to 
Show  Cause  to  issue. 

June  18— Filed  and  Entered  Order  to  Show  Cause. 
Set  for  hearing  June  30,  1958,  at  11  a.m. 

June  30 — Record  of  hearing  on  order  to  show  cause ; 
under  advisement. 

^\ng.  1 — Entered  Order  denying  plaintiff's  motion 
to  set  aside  order  of  dismissal  without 
prejudice  and  to  reinstate  case. 

j^^ig,  4_Filed  above  order  denying  plaintiff's 
motion  to  set  aside  order  of  dismissal,  etc. 

Sept.  26 — Filed  Plaintiff* 's  Notice  of  Appeal. 
Sept. 26— Filed  Plaintiff"'s  Bond  for  Costs  on  Ap- 
peal. 
Sept. 26— Certified  copy  of  Notice  of  Appeal  mailed 

C.  E.  Luckey,  U.  S.  Attorney. 
^QY.   3 — Filed  Plaintiff's  motion  for  extension  of 
time  to  docket  appeal. 
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1958 
Nov.   3 — Filed  and  entered  oi^der  extending  time  an 

additional  40  days  to  docket  appeal. 
Dee.     3 — Filed  Plaintiff's  motion  for  extension  of 

time  to  docket  appeal. 
Bee.     4 — Filed    and    entered    order    (on    motion) 

extending   time    10    days    after    Dec.    15, 

1958,  to  docket  api)eal. 
Dec.  10 — Filed  Ai3pellant's  Designation  of  Record 

on  appeal. 
Dec.  17 — Filed  Appellant's  Amended  Designation 

of  Record  on  Appeal. 


In  the  United  States  District  Court 
for  the  District  of  Oregon 

CERTIFICATE  OF  CLERK 

United  States  of  America, 
District  of  Oregon — ss. 

I,  R.  DeMott,  Clerk  of  the  United  States  District 
Court  for  the  District  of  Oregon,  do  hereby  certify 
that  the  foregoing  documents  consisting  of  Com- 
plaint, Answer,  Motion  to  Dismiss,  Order  of  Dis- 
missal, Motion  to  Show  Cause,  with  Affidavit  At- 
tached, Certified  copy  of  Order  Overruling  Motion 
to  Show  Cause,  Notice  of  Appeal,  Bond  for  Costs 
on  Appeal,  Motion  to  Extend  Time  for  Docketing 
Appeal,  and  Order  thereon.  Motion  to  Extend  Time 
for  Docketing  Appeal    Additional   Ten   Da3^s,   and 
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Order  thereon,  Amended  Designation  of  Record, 
and  Transcript  of  docket  entries,  constitute  the  rec- 
ord on  appeal  from  a  judgment  of  said  court  in  a 
cause  therein  numl^ered  Civil  9258,  in  which  Ruby 
Humphreys,  Administratrix  of  the  Estate  of  Wil- 
liam Orvie  Humphries,  Deceased,  is  the  plaintiff  and 
appellant,  and  the  United  States  of  America  is 
the  defendant  and  appellee;  that  the  said  record 
on  appeal  has  been  prepared  by  me  in  accordance 
with  the  desig-nations  of  contents  of  record  on  ap- 
peal filed  by  the  appellant,  and  in  accordance  with 
the  rules  of  this  court. 

I  further  certify  that  the  cost  of  filing  the  notice 
of  appeal,  $5.00,  has  been  paid  by  the  appellant. 

In  Testimony  Whereof  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  court  in  Portland, 
in  said  District,  this  17th  day  of  December,  1958. 

[Seal]  R.  DeMOTT, 

Clerk. 

By  /s/  MILDRED  SPARGO, 

Deputy. 
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[Endorsed] :  No.  16305.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Rub,y  Humphreys, 
Administratrix  of  the  Estate  of  William  Orvie 
Humphreys,  Deceased,  Appellant,  vs.  United  States 
of  America,  Appellee.  Transcript  of  Record.  Appeal 
From  the  United  States  District  Couii:  for  the  Dis- 
trict of  Oregon. 

Filed :     December  19,  1958. 

Docketed:     December  29,  1958. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

Civil  No.  16305 

RUBY    HUMPHREYS,    Administratrix    of    the 
Estate  of  William  Orvie  Humphrej^s,  Deceased, 

Appellant, 
vs. 

UNITED  STATES  OF  AMERICA, 

Appellee. 

STATEMENT  OF  POINTS 

Comes  the  xVppellant  and  states,  pursuant  to 
Rule  17  (6)  of  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit,  that  she  intends  to  rel>'  upon 
the  following  points  in  making  this  appeal: 

1.  That  the  Court  erred  in  overruling  the  Motion 
to  Show  Cause. 

2.  That  the  Court  abused  its  discretion  in  re- 
fusing to  permit  the  Appellant's  cause  of  action  to 
be  reinstated  by  granting  the  Motion  to  Show  Cause. 

SPITZBERG,   BONNER, 
MITCHELL  &  HAY^S, 

By  /s/  STEELE  HAYS, 

Attorneys  for  Appellant. 

[Endorsed]:     Filed  January  21,  1959. 
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United  States  Court  of  Appeals 


For  the  Nixth   Circuit 


RUBY  HUMPHREYS,  Administratix  of  the  Estate  of 
William  Oivie  Humphreys,  Deceased  Appellant 

V.                                       Xo.  16305 
UNITED  STATES  OF  AMERICA Appellee 


BRIEF  FOR   THE  APPELLANT 


APPEAL  FROM  THE  UNITED  STATES  DISTRICT  COURT 
FOR  THE  DISTRICT  OF  OREGON 


STATEMENT  DISCLOSING  JURISDICTION 
AND   REVIEW 

The  complaint  filed  by  the  appellant  in  the  District 
Court  of  the  United  States,  District  of  Oregon,  alleges 
that  appellant's  husband,  William  Orvie  Humphreys,  was 
killed  by  reason  of  the  negligent  acts  of  an  employee  of 
the  United  States  while  acting  within  the  scope  of  his 
employment  under  circumstances  where  the  United  States, 
if  a  private  person,  would  be  liable  to  the  appellant  in 
accordance  with  the  law  of  the  place  where  the  act  or 
omission  occurred  (page  3  of  the  Transcript  of  Record). 

Title  28,  United  States  Code  Annotated,  Section  1346 
(b),  reads  as  follows: 

"Subject  to  the  provisions  of  Chapter  171  of 
this  title,  the  district  courts,  together  with  the  Dis- 
trict Court  for  the  Territory  of  Alaska,  the  United 
States  District  Court  for  the  District  of  the  Canal 
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Zone  and  the  District  Court  of  the  Virgin  Islands, 
shall  have  exclusive  jurisdiction  of  civil  actions  on 
claims  against  the  United  States,  for  money  dam- 
ages, accruing  on  and  after  January  1,  1945,  for 
injury  or  loss  of  property,  or  personal  injury  or 
death  caused  by  the  negligent  or  wrongful  act  or 
omission  of  any  employee  of  the  Government  while 
acting  within  the  scope  of  his  office  or  employment, 
under  circumstances  where  the  United  States,  if  a 
private  person,  would  be  liable  to  the  claimant  in 
accordance  with  the  law  of  the  place  where  the  act 
of  omission  occurred." 

The  complaint  alleges  that  the  negligent  acts  occurred 
in  the  State  of  Arkansas  (page  4  of  the  Transcript  of 
Record)  and  that  statutes  of  Arkansas  recognize  a  cause 
of  action  for  wrongful  death  by  the  heirs  or  personal  rep- 
resentative of  a  decedent  (page  6  of  the  Transcript  of 
Record). 

Arkansas  Statutes,  Sections  27-906  and  27-907,  read  as 
follows : 

"Whenever  the  death  of  a  person  shall  be 
caused  by  a  wrongful  act,  neglect  or  default,  and 
the  act,  neglect  or  default  is  such  as  would,  if  death 
had  not  ensued,  have  entitled  the  party  injured  to 
maintain  an  action  and  recover  damages  in  respect 
thereof,  then,  and  in  every  such  a  case,  the  person 
who,  or  company,  or  corporation  which  would  have 
been  liable  if  death  had  not  ensued  shall  be  liable 
to  an  action  for  damages,  notwithstanding  the  death 
of  the  person  injured,  and  although  the  death  may 
have  been  caused  under  such  circumstances  as 
amount  in  law  to  a  felony.  Tlie  cause  of  action 
herein  created  shall  survive  the  death  of  the  person 
wrongfully  causing  the  death  of  another  and  may 
be  brought,  maintained  or  revived  against  the  person 
representatives  of  the  person  wrongfully  causing 
the  death  of  another." 


"Every  action  shall  be  brought  by  and  in  the 
name  of  the  personal  representatives  of  such  de- 
ceased person,  and  if  no  personal  representative,  then 
same  shall  be  brought  by  the  heirs  at  law  of  such 
deceased  person.  Every  action  authorized  by  this 
act  shall  be  commenced  within  three  years  after 
the  death  of  the  person  alleged  to  have  been  wrong- 
fully killed  and  not  thereafter." 

It  is  alleged  in  the  complaint  that  appellant  is  a 
bona  fide  resident  of  the  State  of  Oregon,  wherein  the 
complaint  was  filed  (page  3  of  the  Transcript  of  Record). 
The  District  Court  wherein  claimant  resides  has  jurisdic- 
tion over  the  alleged  cause  of  action.  Olsen  v.  United 
States  (CCA  8th  S.D.  1949),  175  F.  2nd  510.  KnecJd  v. 
United  States  (CCA  E.D.  Pa.  1957),  242  F.  2nd  929. 

On  March  31,  1958,  appellant  moved  to  dismiss  her 
complaint  without  prejudice  in  order  to  refile  in  the  State 
of  Arkansas,  for  convenience  of  the  parties  (page  10  of 
the  Transcript  of  Record).  On  March  21,  1958,  the  court 
granted  same  by  appropriate  order  (page  10  of  the  Tran- 
script of  Record).  On  June  13,  1958,  appellant  filed  a 
motion  to  show  cause  why  said  order  should  not  be  set 
aside  (page  11  of  the  Transcript  of  Record)  and  on  Au- 
gust 1,  1958,  the  lower  court  dismissed  the  motion  (page 
14  of  the  Transcript  of  Record). 

The  United  States  Court  of  Appeals,  Ninth  Circuit, 
has  jurisdiction  to  review  the  order  of  the  District  Court 
of  the  United  States,  District  of  Oregon,  as  to  the  ques- 
tion of  an  abuse  of  discretion.  Corpus  Juris  Secundum 
Volume  5A,  Appeal  &  Error,  Section  1631,  page  174.  Pitgh 
V.  Bluff  City  Exersion  Co.  (CCA  6th  W.D.  Tenn.  1910), 
177  F.  399.  Vallery  v.  Glenwood  Irrigation  Co.  (CCA  8th 
Colo.  1918),  248  F.  483.  Cohen  v.  Young  (CCA  6th  E.D. 
Mich.  1942),  127  F.  2nd  721.  Home  Owners  Loan  Corpo- 
ration V.  Huffman  (CCA  8th  W.D.  of  Mo.  1943),  134 
F.  2nd  314. 


STATEMENT  OF  THE  CASE 

On  May  24,  1956,  William  Humpreys  was  killed  in 
a  well  situated  on  property  belonging  to  the  United  States 
Government,  Forestry  Division  of  the  Department  of 
Agriculture.  Death  was  attributed  to  poisonous  gases 
in  the  well.  William  Humphreys  had  gone  into  the  well 
in  an  unsuccessful  attempt  to  save  his  brother,  Richard 
from  death  from  the  same  cause. 

Surviving  William  Humphreys  are  the  appellant. 
Ruby  Humphreys,  and  six  minor  children,  ranging  in  ages 
from  thirteen  years  to  three  years. 

In  July  of  1957  the  present  suit  was  filed  by  Ruby 
Humphreys  in  the  United  States  District  Court  for  the 
District  of  Oregon  against  the  United  States  of  America 
under  the  Federal  Tort  Claims  Act  (Section  1346,  Title 
28,  USCA),  alleging  that  the  death  of  William  Humphreys 
was  caused  by  the  negligence  of  an  employee  of  the  United 
States  under  such  circumstances  as  to  render  the  United 
States  liable  in  tort,  if  it  were  a  private  person. 

The  complaint  alleged  specifically  that  the  brother  of 
William  Humphreys  had  gone  into  the  well  pursuant  to 
an  agreement  with  one  John  Lancaster,  employee  of  the 
defendant,  to  clean  out  the  well  and  while  therein  he 
became  ill  and  called  out  for  help ;  that  William  Humphreys 
entered  the  well  pursuant  to  the  call  for  assistance,  and 
as  a  consequence  he  died  from  inhaling  the  poisonous 
gases.  It  was  alleged  that  John  Lancaster  failed  to  ad- 
vise either  Richard  Humphreys  or  William  Humphreys 
that  there  had  been  a  known  leakage  of  poisonous  gas 
in  the  well  on  previous  occasions ;  failed  to  i)rovide  a  safe 
method  of  egress  to  and  from  the  well  and  in  failing 
to   station    other  persons   at   the   top   ol*   the   well   in   the 


event  of  an  emergency.  Damages  in  the  amount  of  $S4,- 
000.00  were  prayed  by  the  appellant  on  behalf  of  herself 
and  the  minor  children. 

In  response  to  the  complaint,  the  United  States  filed 
an  Answer  stating,  as  its  first  defense,  that  venue  for  the 
action  did  not  lie  in  the  United  States  District  Court  for 
the  District  of  Oregon  but  venue  lay,  if  the  suit  were 
maintainable  at  all,  in  the  United  States  District  Court, 
for  the  Eastern  District  of  Arkansas,  for  the  reason  that 
the  appellant  was  a  resident  of  Arkansas  at  the  time  of 
the  death  of  William  Humphreys.  As  its  other  defenses 
the  defendant  asserted,  in  effect,  that  John  Lancaster 
had  not  acted  negligently  and  that  William  Humphreys 
death  was  caused  in  whole  or  in  part  by  his  own  negligence. 

Subsequently,  appellant's  counsel  moved  on  March  31, 
1958,  to  dismiss  the  complaint  upon  the  intention  of  the 
appellant  to  refile  the  action  in  the  State  of  Arkansas  for 
the  convenience  of  the  parties  and  their  witnesses. 

This  motion  was  duly  granted  by  an  order  of  dismissal 
without  prejudice  entered  on  the  same  date  as  the  filing 
of  the  motion. 

Thereafter  on  June  13,  1958,  counsel  for  appellant 
filed  a  motion  to  show  cause  why  the  order  of  dismissal 
without  prejudice  should  not  be  set  aside  and  the  action 
reinstated.  Accompanying  the  motion  was  the  appellant's 
affidavit  that  the  contemplated  suit  in  the  United  States 
District  Court  for  the  Eastern  District  of  Arkansas  had 
not  been  filed  until  May  27,  1958,  and  as  death  had  oc- 
curred on  May  24,  1956,  more  than  two  years  prior  thereto, 
limitations  had  run  against  the  appellant's  cause  of  ac- 
tion and  that  justice  would  be  preserved  if  appellant  were 
permitted  to  reinstate  her  cause  in  the  United  States  Dis- 
trict Court,  District  of  Oregon. 


By  order  dated  August  1,  1958,  the  Court  entered  an 
order  denying  the  motion  to  reinstate  the  cause  without 
explanation.    The  appellant  brings  this  appeal. 


POINTS  EELIED  UPON 

The  question  presented  by  this  appeal  is  simply  one 
of  whether  it  can  be  said  that  the  refusal  of  the  Court 
below  to  set  aside  its  order  of  dismissal  without  prejudice 
and  thereby  reinstate  the  cause  of  action  was  an  abuse 
of  discretion. 


ARGUMENT 

Counsel  for  appellant  concede  at  the  outset  that 
securing  a  reversal  on  the  grounds  of  abuse  of  discretion 
would  always  appear  to  be  a  most  difficult  task.  Only  a 
sincere  conviction  that  a  careful  scrutiny  of  this  appeal 
will  lead  this  Honorable  Court  to  a  recognition  of  a  clear 
injustice  gives  us  the  temerity  to  undertake  this  appeal. 

Stated  in  the  simplest  terms  possible,  the  lower  court 
had  before  it  the  question  of  whether  the  appellant's 
cause  of  action  against  the  appellee  was  to  be  barred  by 
limitations,  or  whether  the  Court,  by  the  simple  expediency 
of  granting  an  order  which  it  had  full  authority  to  do, 
should  give  life  to  a  cause  that  was  otherwise  without  it. 

Let  us  briefly  review  the  situation  so  as  to  make  clear 
the  appellant's  predicament  when  the  court  below  was 
called  on  to  grant  relief  to  the  appellant  in  the  form  of 
reinstatement  of  the  complaint. 

The  appellant  filed  suit  on  July  10,  1957,  on  an  al- 
leged cause  of  action  against  the  government  for  the 
wrongful  death  of  her  husband  some  thirteen  months 
previous  (on  May  24,  1956)  under  the  Federal  Tort  Claims 
Act,  being  Title  28,  United  States  Code,  Section  1346.  The 
filing  of  suit  was  within  fourteen  months  of  the  date  the 
cause  of  action  arose  (being  the  date  of  death)  and  was, 
therefore,  well  \dthin  the  two-year  period  of  limitations 
provided  in  the  act,  at  Section  2401  (b),  Title  28.  The 
government,  acting  through  the  United  States  Attorney, 
District  of  Oregon,  answered  on  October  4,  1957  (nearly 
four  months  from  the  filing  of  the  complaint),  and  as- 
serted, among  other  defenses,  that  the  only  venue  for 
appellant's  cause   of  action,  if  indeed  she  had  one,  was 
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in   the   federal   court   in    Arkansas,   where    the   cause    of 
action  arose. 

Thereafter  appellant  on  March  31,  1958,  voluntarily 
moved  to  dismiss  her  complaint  upon  the  express  inten- 
tion of  refiling  the  suit  in  the  State  of  Arkansas  ''for  the 
convenience  of  the  parties  and  their  witnesses",  and,  in- 
cidentally, it  would  seem  that  appellant  could  have  had  no 
other  purpose  than  the  stated  "convenience"  of  the  par- 
ties, most  particularly  the  defendant,  inasmuch  as  the 
Act  has  been  interpreted  to  allow  suit  at  any  place  of 
residency  of  the  plaintiff,  regardless  of  where  the  oc- 
currence took  place.  Olsen  v.  United  States  (CCA  8th 
S.D.  1949),  175  F.  2nd  510. 

The  court  thereupon  granted  appellant's  motion,  on 
March  31,  1958,  and  as  appellant's  affidavit  makes  clear 
the  contemplated  suit  in  Arkansas  was  not  filed  within  the 
two  years  provided  for  in  Title  28,  Section  2401  (b), 
U.S.C.A.  Confronted  witli  this  fire  situation,  appellant 
promptly  (on  June  13,  1958)  moved  the  court  to  permit 
the  appellant's  reinstatement  of  her  cause  by  setting  aside 
the  earlier  order  of  dismissal  without  prejudice.  At  this 
point,  let  it  be  stated,  parenthetically,  that  counsel  for 
appellant  assumes  full  responsibility  for  this  development, 
no  part  of  which  is  attributable  to  appellant. 

On  August  1,  1958,  the  Court  denied  the  appellant's 
motion  and  thereby  the  appellant  was  left  witlv.ut  a  moans 
of  presenting  her  cause  upon  its  merits.  This  statement 
is  made  on  the  basis  of  the  decision  in  Jones  v.  Un'yted 
States  (D.C.  D.  C.  1954),  126  Federal  Supplement  10, 
affirmed  in  207  F.  2nd  563.  This  case  presents  a  pro- 
cedural problem  identical  to  the  case  at  bar.  Suit  was 
filed  against  the  United  States  on  an  alleged  cause  of 
negligent  misrepresentation  in  the  Sontliern  District  of 
New^York.     Subsequently  the  cause  was  dismissed  wdth- 


out  prejudice  and  filed  in  the  District  Court  of  the  District 
of  Columbia  but  not  within  the  time  provided  in  the 
Federal  Tort  Claims  Act.  It  was  held  that  the  period  of 
limitation  provided  in  the  Act  (Section  2401  (b)  )  was  not 
tolled  by  the  pendency  of  the  suit  in  the  District  Court 
for  the  Southern  District  of  New  York. 

As  we  know  of  no  rule  of  law  which  would  make  it 
mandatory  upon  the  Court  to  grant  a  reinstatement  of 
the  cause,  it  must  be  regarded  as  a  question  which  ad- 
dressed itself  to  the  sound  discretion  of  the  court  and, 
traditionally,  not  subject  to  reversal  except  by  reason  of 
an  abuse  of  such  discretion. 

What,  then,  constitutes  an  abuse  of  discretion? 

There  are  many  definitions  for  the  term  "abuse  of 
discretion"  and  while  the  language  used  is  varied,  the 
definitions  are,  in  effect,  identical  to  a  great  extent,  with 
some  refinements  here  and  there. 

Abuse  of  discretion  has  been  defined  as  action  which 
is  ''arbitrary",  Hartford-Empire  Co.  v.  Ohear-Hester 
Glass  Co.  (CCA  8th  E.D.  Mo.  1938),  95  F.  2nd  414;  or 
"capricious",  Texas  Indemnity  Insurance  Co.  v,  Arant, 
171  S.W.  2nd  915;  or  "improvident",  Quinn  v.  Gardner 
(CCA  8th  S.D.  1929),  32  F.  2nd  772;  "a  plain  error  of 
judgment",  State  v.  Griffin  (So.  Carolina),  84  S.E.  876; 
"manifestly  unreasonable",  Michaels  v.  Moritz,  131  Pa. 
Super.  426,  200  A.  176;  or  "a  clearly  erroneous  conclusion 
and  judgment,  one  contrary  to  the  logic  and  effect  of  such 
facts  as  are  presented",  Starr  v.  State  (Okla.),  115  P.  356; 
or  action  that  "effects  an  injustice".  Hale  v.  Hale,  25 
P.  2nd  246,  6  Cal.  App.  2nd  661 ;  "or  a  failure  to  exercise 
a  sound,  reasonable,  and  legal  discretion",  Adair  v.  Pen- 
netvill,  4  W.  W.  Harr.  390,  (Deleware)  153  A.  859 ;  "judicial 
discretion   means  nothing  else  but  exercising  the  best  of 
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the  court's  judgment  on  the  occasion  that  calls  it  forth", 
Brmghurst  v.  Harkins,  2  W.  W.  Harr.  324,  122  A.  783. 

American  Jurisprudence,  citing  Burns  v.  United 
States,  287  U.S.  216,  77  L.  Ed.  266,  Volume  3,  Appeal 
and  Error,  Sec.  959,  states  the  general  rule  on  discre- 
tionary matters  as  follows : 

''The  rule  is  universal  that  the  action  of  the 
trial  court  as  to  matters  within  its  judicial  discre- 
tion will  not  be  disturbed  unless  there  is  a  clear 
abuse  thereof;  or,  as  it  is  frequently  stated,  the 
appellate  court  will  not  review  the  discretion  of  the 
trial  court.  This  rule,  or  rather  this  statement  of 
the  rule  does  not  give  the  trial  judge  an  entirely  free 
hand  in  what  might  be  termed  discretionary  mat- 
ters. The  exercise  of  judicial  discretion  which  may 
not  be  reviewed  implies  conscientious  judgment,  not 
arbitrarv  action,  takes  account  of  the  law  and  the 
particular  circumstances  of  the  case,  and  is  directed 
by  the  reason  and  conscience  of  the  judge  toward  a 
just  result." 

Perhaps  the  most  realistic  and  practical  effort  has 
been  suggested  by  decisions  like  Usher  v.  Scravton  Railway 
Co.  (CCA  Pa.  1904),  192  Federal  405,  wherein  it  was  said 
that  the  matter  of  discretion  is  subject  to  no  fixed  rule 
"except  a  consideration  of  what  is  just",  and  Thompson 
V.  Stonom  (Ohio,  1943),  57  N.E.  2nd  788,  wherein  it  was 
said  that  "the  exercise  of  discretion  does  not  necessarily 
follow  strict  rules  of  law,  but  may  be  exercised  in  what 
the  court  conceives  to  be  demanded  in  justice",  or  Delno 
V.  Market  Street  By.  Co.  (CCA  9th  X.D.  Cal.  1942),  124 
F.  2nd  965,  wherein  the  court  defined  discretion  as : 

"The  power  exercised  by  the  courts  to  deter- 
mine questions  to  which  no  strict  rule  of  law  is  ap- 
plicable but  which,  from  their  nature,  and  the  cir- 
cumstances of  the  case,  are  controlled  by  the  per- 
sonal judgment  of  the  Court." 
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In  the  case  of  Hartford  Empire  Company  v.  Ohear- 
hester  Glass  Co.  (CCA  8th  E.D.  Mo.  1938),  95  F.  2nd 
414,  the  Court  stated,  referring  to  questions  of  abuse 
of  discretion,  that  ''every  investigation  of  this  sort  is 
governed  by  the  situation  and  circumstances  of  particular 
case". 

It  would  seem  then  that  the  court,  in  exercising  dis- 
cretion is  held  to  a  standard  of  reasonable,  conscientious 
judgment  toward  the  end  that  justice  can  be  served.  More- 
over, it  seems  to  us  that  if  any  one  element  should  be 
paramount  and  entitled  to  greater  consideration  that  other 
elements  to  be  weighed  in  a  consideration  of  the  dis- 
cretion of  the  lower  court,  it  would  have  to  be  the  question 
of  justice.  Is  justice  better  served  by  the  manner  in 
which  the  court's  discretion  was  exercised?     Or  is  it  not? 

Clearly,  in  the  present  case,  the  effect  of  the  court's 
ruling  works  an  obvious  and  unmistakable  injustice  upon 
the  appellant.  The  court  had  the  power  and  the  means 
to  permit  the  appellant's  cause  of  action  to  be  re-instated. 
Without  the  exercise  of  that  power  the  appellant  is  entire- 
ly without  a  means  of  presenting  her  cause  upon  the 
merits.  What  else  can  be  said  but  that  the  effect  of 
the  ruling  of  the  Court  presents  an  injustice?  The  court 
holds  the  sole  power  by  which  the  appellant  may  pro- 
ceed, without  it,  no  means  exists  by  which  she  may  have 
her  cause  litigated.  Nor  is  this  a  case  in  which  the  grant- 
ing by  the  court  of  that  which  the  appellant  is  asking 
involved,  coincidentally,  a  proportionate  detriment  to  the 
appellee.  Can  the  appellee  contend  that  the  Government 
of  the  United  States  is  in  any  wise  prejudiced  by  the  order 
which  the  court  refused  to  grant?  Emphatically  not,  un- 
less the  reinstatement  of  the  appellant's  cause,  which  had 
been  alive  just  a  few  short  weeks  before,  is  a  prejudice  to 
the  Government.  Indeed,  we  hope  that  the  Government's 
position  is  not  so  precarious  that  it  should  strive  to  cling 
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to  such  advantage  as  was  coincidentally  worked  by  reason 
of  the  misadventure  to  which  appellant  befell.  It  seems 
that  a  zealous  argument  against  the  reinstatement  of  this 
cause  by  the  appellee  is  not  in  harmony  with  the  same 
spirit  that  moved  the  Congress  to  enact  the  Federal  Tort 
Claims  Act.  How  can  the  Government  of  the  United 
States  be  heard  to  say  that  the  granting  of  a  reinstate- 
ment of  the  appellant's  cause  is  prejudicial  to  the  gov- 
ernment? Has  its  position  somehow  been  changed?  Clear- 
ly not. 

It  is  granted,  of  course,  that  the  appellant's  present 
misfortune  occurred  through  no  fault  of  the  court,  or  of 
the  appellee  (or  for  that  matter  of  the  appellant)  and 
the  court  can,  with  prefect  accuracy,  decline  any  responsi- 
bility for  the  result;  neverthless,  it  is  still  a  simple  fact 
that  the  court  held  the  key  to  the  one  door  which  could 
be  opened  to  the  appellant  and  enable  her  cause  to  be 
considered  on  its  merits  and  this  was  achievable  without 
hurdening  the  court  or  prejudicing  the  appellee.  There- 
fore, what  possible  objection  could  the  court  have  had  for 
declining  to  do  that  which  the  appellant  asked?  Is  it  any 
less  the  duty  of  a  Court  to  work  for  a  just  and  fair  con- 
clusion in  the  present  situation?  It  seems  to  us  that 
the  duty  of  the  Courts  to  do  justice  must  overshadow 
all  other  considerations  and  where  a  means  exists  where- 
by justice  may  done  to  one  party  which  is  not  unjust 
to  the  other  party,  a  refusal  by  the  court,  without  ex- 
planation, to  effect  such  a  means,  is  arbitrary. 

Black's  Law  Dictionary,  page  134,  defines  arbitrary 
as  "not  supported  by  fair,  solid  and  substantial  cause,  and 
without  reason  given". 

Appellant  submits  that  regardless  of  which  definition 
of  abuse  of  discretion  this  Court  may  prefer,  we  can  find 
no  basis   for  justifying  the   ruling  below.     In   the    final 
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analysis  it  is  clear  that  the  decision  works  an  injustice 
ivithout  just  cause,  and  no  matter  what  language  is  used 
it  should  be  readily  apparent  that  discretion  was  abused. 

May  we  hasten  to  add  that  we  are  in  a  somewhat 
difficult  situation  in  urging  an  earnest  conviction  that 
discretion  has  been  abused  without  leaving  the  inference 
that  a  reflection  has  been  cast  upon  the  lower  court.  Such 
is  certainly  not  intended.  And  indeed,  decisions  of  various 
courts  recognize  that  the  term  ''abuse  of  discretion"  is 
an  unfortunate  one  in  that  it  carries  a  connotation  of 
judicial  impropriety  which  is  not  contemplated  or  intended. 
In  Macauley  v.  Query,  193  S.C.  1,  7  S.E.  2nd  519,  it  was 
said  that  abuse  of  discretion  does  not  mean  any  reflec- 
tion upon  the  presiding  judge.  In  Brown  v.  Beclx,  64  Ariz. 
299,  169  P.  2nd  855,  the  Supreme  Court  of  Arizona  stated: 

''Abuse  of  discretion  does  not  mean  any  re- 
flection upon  the  presiding  judge  and  does  not  carry 
with  it  an  implication  of  conduct  deserving  of 
censure,  but  is  strictly  a  legal  term  indicating  that 
the  appellate  court  is  of  the  opinion  that  under  the 
circumstances  the  trial  court  committed  error  of  law 
in  exercise  of  its  discretion." 

In  Eager  v.  Deroiuitsch,  68  Wyo.  251,  232  P.  2nd  713, 
the  Wyoming  Court  used  similar  words.  And  the  United 
States  Court  of  Appeals,  Third  Circuit,  reached  a  similar 
view  in  Beck  v.  Wings  Field,  Inc.  (CCA  3rd  E.D.  Pa. 
1941),  122  P.  2nd  114: 

"The  term  abuse,  however,  when  applied  to  a 
court's  exercise  of  discretion  is  peculiarly  of  legal 
significance,  wholly  unrelated  to  the  meaning  of 
the  same  term  when  used  in  common  parlance.  Ac- 
tion that  would  be  necessary  in  ordinary  affairs 
to  make  one  guilty  of  an  abuse  connotes  conduct  of 
a  different  grade  than  what  is  meant  when  a  court 
is  said  to  have  abused  its  discretion.  Abuse  of  dis- 
cretion in  law  means  that  the  court's  action  was  in 
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error  as  a  matter  of  law.     And  where   such  abuse 
exists,  reversal  will  be  ordered." 

In  the  case  of  Weeks  v.  Bareco  Oil  Co.  (CCA  7th  N.D. 
111.  1941),  125  F.  2nd  84,  the  court  went  a  step  further 
and  held,  wisely  we  believe,  that  in  cases  (as  in  the  pres- 
ent case)  where  the  facts  were  not  disputed,  the  upper 
court  could  exercise  its  own  judgment  rather  than  simply 
pass  on  the  judgment  of  the  lower  court: 

"But  what  is  abuse!  Determination  of  abuse 
involves  the  exercise,  by  us,  of  sound  judgment 
upon  the  facts.  If  there  is  controversy  upon  the 
facts,  and  if  the  facts  themselves  largely  define  the 
wisdom  of  the  discretion,  review  by  the  appellate 
court  is  seldom  effective  and  should  not  be.  Then 
their,  the  appellate  court's,  review  does  not  include 
the  trial  court's  discretion. 

"If,  however,  the  facts  are  not  in  dispute  and 
it  is  a  question  of  sound  judgment  based  upon  the 
undisputed  facts  which  are  before  us  as  fully  as 
before  the  trial  judge  (by  affidavits)  we  are  in 
about  as  good  a  position  as  he  to  say  whether 
the  discretion  has  been  wisely  exercised.  In  short, 
both  trial  and  appellate  courts  have  the  same  situa- 
tion upon  which  to  exercise  the  same  sound  judg- 
ment." 

See  also  In  re  Both  (CCA  7th,  1942),  125  F.  2nd  396. 

Several  cases  have  held  that  an  abuse  of  discretion 
results  where  the  court  fails  or  refuses  to  exercise  its 
discretion.  Munroe  v.  Birdsey  (Florida),  136  So.  886. 
Shurm  V.  United  States  (CCA  4th,  N.  C),  164  F.  2nd  566. 
State  V.  Damon  (Mo),  169  S.W.  2nd  382. 

From   the  foregoing  citations   five   points   would   seem 
to  be  established: 
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1.  Tlie  discretion  to  be  exercised  by  trial  court  is 
broad,  but  not  unlimited  and  is  subject  to  review  on  ap- 
peal as  to  its  justice,  logic,  reason  and  soundness. 

2.  Every  case  is  to  be  considered  on  its  own  facts 
and  circumstances. 

3.  A  determination  by  an  appellate  court  that  the 
trial  court  has  abused  its  discretion  carries  with  it  no 
connotation  that  the  integrity  or  ability  of  the  court  is 
questioned. 

4.  Where  the  discretion  of  the  trial  Court  called  for 
a  determination  not  involving  a  dispute  of  a  fact  ques- 
tion, then  the  upper  court  is  as  well  able  to  decide  the 
issue  as  the  lower  court. 

5.  An  abuse  of  discretion  occurs  when  the  court 
refuses  or  declines  to  exercise  its  discretion. 

We  move  from  these  general  principles  of  abuse  of 
discretion  to  the  application  of  these  principles  to  the 
specific  problem,  and  it  becomes  at  once  apparent  that 
as  perhaps  in  no  other  field  of  the  law,  there  is  less  like- 
lihood of  finding  a  precedent  for  the  identical  situation 
at  hand.  Indeed,  the  very  nature  of  discretionary  rulings 
is  based  upon  a  recognition  that  exact  duplicate  situations 
are  unlikely  to  arise  again,  in  precisely  identical  fashion. 

AVe  have  found  no  case  with  an  identical  situation 
to  the  case  at  bar  and  we  would  be  surprised  if  one 
existed.  The  following  citations  present  either  some  basis 
for  comparison  to  the  situation  presented  by  this  appeal 
or  involve  circumstances  containing  some  similarities, 
we  hope  not  too  distant,  to  be  of  assistance  to  this  Court. 

In  the  case  of  In  re  Keith  Macaidey  Ross  (California, 
1937),  67  P.  2nd  94,  110  A.L.E.  217,  the  court  held  that 
the  lower  court  abused  its  discretion  in  refusing  to  permit 
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appellant  to  clmnge  his  name,  although  the  statute  clearly 
gave  the  court  the  discretionary  power  to  grant  or  de- 
cline petitions  for  change  of  name.  The  change  was  ap- 
parently denied  on  the  ground  that  Ross  had  taken  bank- 
ruptcy and  a  change  in  name  would  work  a  fraud  on 
those  with  whom  he  might  deal  on  credit.  Upper  court 
stated: 

"We  do  not  mean  to  suggest  that  the  lower 
court  must  in  every  case  grant  a  petition  in  proper 
form  for  change  of  name,  but  it  is  our  view  that 
some  substantial  reason  must  exist  for  the  denial, 
and  that  none  appears  in  the  record  before  us.  The 
judgment  is  reversed  with  directions  to  the  trial 
court  to  grant  the  petition"    (emphasis   supplied). 

In  Thompson  v.  Stonom  (Ohio,  1943),  57  N.E.  2nd 
788,  the  Supreme  Court  of  Ohio  upheld  the  setting  aside 
by  the  trial  court  of  a  jury  verdict  holding  against  a 
will  which  had  been  unopposed,  although  notice  had  been 
given  in  proper  form  to  all  interested  parties,  stating: 

"The  exercise  of  discretion  does  not  necessarily 
follow  strict  rules  of  law,  but  may  be  exercised  in 
what  the  Court  conceives  to  be  demanded  in  justice". 

Moreover,  it  may  be  said  of  the  existing  decisions 
dealing  with  discretion  that  the  courts  have  been  more 
concerned  with  effecting  justice  than  in  holding  parties 
litigant  to  strict  application  of  rules  where  unusual  cir- 
cumstances exist,  and  this  is  true  even  where  the  outcome 
can  be  said,  at  least  in  part  if  not  entirely,  to  be  attribu- 
table to  mistake  or  neglect  of  a  party  or  his  counsel. 

In  Automatice  Oil  Heating  Company  v.  Lee  (Illinois, 
1938),  16  N.E.  2nd  919,  a  judgment  by  confessions  was 
entered  against  the  defendant.  Twenty  days  after  entry 
of  the  judgment  the  defendant  moved  to  "open  up"  the 
judgment.  The  reason  for  the  entry  of  the  judgment  and 
the  grounds  for  setting  aside  are  not  clear  from  the  opin- 
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ion.  Subsequently,  an  order  was  entered  overruling  de- 
fendant 's  motion.  On  appeal,  the  lower  court  was  reversed 
on  abuse  of  discretion  and  the  court  looked,  not  to  the 
entry  of  the  judgment  so  much  as  that  a  meritorious  de- 
fense existed: 

"The  general  rule  is  that  on  motion  to  open 
a  judgment  entered  by  confession  and  for  leave  to 
defend  the  question  of  a  meritorious  defense  is  of 
much  more  importance  than  the  question  of  the 
defendant's  diligence,  or  lack  of  it." 

In  Borst  v.  Young  (Massachusetts,  1939),  18  N.E.  2nd 
544,  the  complaint  was  dismissed  by  the  clerk  after  three 
years  of  inactivity;  under  rules  of  the  court  dismissal  by 
the  clerk  was  the  equivalent  of  a  final  determination. 
The  statement  of  fact  states  that  "through  the  same  negli- 
gence" nothing  was  done  towards  vacating  the  final  de- 
cree till  after  death  of  first  attorney.  Later  another 
attorney  was  employed  and  after  still  more  months  of 
delay  a  motion  to  vacate  was  filed  and  granted,  approxi- 
mately one  year  after  entry  of  original  dismissal.  Lower 
court  set  aside  the  dismissal  and  defendant  appealed  on 
grounds  of  abuse  of  discretion.    Affirmed. 

In  Williams  v.  Pacific  Surety  Co.  (Oregon,  1914),  139 
p.  934,  the  defendant  demurred  to  the  complaint ;  demurrer 
overruled  and  defendant  elected  to  stand  on  his  pleading 
and  declined  to  file  an  answer.  Court  below  entered  judg- 
ment and  later  refused  to  grant  defendant's  motion  to 
"open  up"  the  judgment  and  permit  the  filing  of  an 
answer.  The  order  below  was  silent  as  to  its  reasons 
for  declining  to  open  up  the  judgment.  It  appears  from 
the  opinion  that  tlie  earlier  juilgment  was  affirmed  on 
appeal.  Also,  it  appeared  that  the  defendant  had  relied 
on  a  rule  of  Oregon  procedure  in  refusing  to  plead  fur- 
ther which  was  somehow  overlooked  in  the  earlier  opin- 
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ion.     The  upper  Court  held  that  an  abuse  of  discretion 
had  occurred  in  faiUng  to  open  up  the  judgment,  saying : 

"While  the  court  below  was  invested  with  dis- 
cretion in  this  matter,  that  discretion  was  a  legal 
discretion  to  be  exercised  according  to  the  principles 
of  the  law,  and  in  a  manner  to  do  substantial  justice. 
This  discretion  vested  in  the  trial  court  is  a  legal 
and  not  an  arbitrary  or  personal  discretion,  and 
it  must  he  so  exercised  as  to  do  substantial  justice 
under  the  circumstances  of  each  particular  case 
(emphasis  supplied). 

"To  refuse  to  permit  the  appellant  to  answer, 
under  the  circumstances  of  this  case,  was  in  effect 
a  denial  of  justice." 

In  Boaz  v.  Martin  (Oklahoma,  1924),  225  p.  516,  court 
below  refused  to  vacate  a  judgment  entered  "in  the  ab- 
sence of  the  plaintiff"  at  a  regular  day  of  the  court  (al- 
though it  was  Christmas  Eve).  The  upper  court  stated 
expressly  that  the  judgment  was  undoubtedly  valid  but 
refused  to  permit  it  to  stand,  holding  that  the  court  abused 
its  discretion  in  not  setting  it  aside,  although  apparently 
entei-ed  in  proper  fashion  and  in  keeping  with  rules  of 
lower  court.  It  was  noted  in  the  opinion  that  counsel 
for  plaintiff  assumed  that  the  court  was  not  going  to  act 
again  on  pending  cases  before  the  following  term,  Imt 
there  is  nothing  in  the  opinion  to  indicate  that  counsel  had 
a  right  to  make  sucli  assumption. 

Finally,  in  Levee  District  No.  ^  v.  Small  (Missouri, 
1955),  281  S.W.  2nd  614,  a  judgment  of  dismissal  for 
failure  to  prosecute  was  entered  on  May  24,  1954,  which 
the  trial  court  refused  to  vacate  on  timely  motion  filed 
by  plaintiff.  It  ai)peared  that  plaintiff  had  mistakenly 
assumed  that  a  stipulation  between  parties  working  to- 
ward settlement  had  been  filed  in  the  cause.  Also,  the 
defendant  had  joined  in  ))]aintiff's  motion  to  vacate.    The 
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upper  Court  held  that  the  lower  court  had  abused  its  dis- 
cretion and  used  language  which  must  surely  strike  a 
responsive  note  with  every  practicing  lawyer: 

"In  judicial  efforts  to  achieve  the  primary  pur- 
pose and  attain  the  broad  objective  of  all  litigation, 
which  is,  simply  and  succinctly  stated,  to  do  justice, 
no  principle  has  found  more  universal  acceptance 
than  that  each  case  must  rest  and  be  ruled  upon  its 
own  particular  facts.  This  is  equally  true  in  con- 
sidering whether  a  case  should  have  been  dismissed 
for  want  of  prosecution  and  in  determining  whether 
a  default  judgment  should  have  been  set  aside 
(citations  omitted).  .  .  .  These  cases,  involving 
the  wisdom  of  trial  judges  in  the  exercise  of  the 
discretion  vested  in  them  by  law,  are  in  the  nature 
of  things  to  be  considered  one  at  a  time,  and  not  as 
an  integral  branch  of  our  system  of  jurisprudence, 
where  we  can  evolve  certain  rules  of  conduct  that 
will  fit  any  certain  number  of  character  of  cases." 

"It  is  plain  that  the  trial  court  committed  no 
error  in  dismissing  the  instant  case,  but  whether 
on  the  showing  subsequently  made,  the  judgment  of 
dismissal  should  have  been  set  aside  is  an  entirely 
different  question.  Although  courts  are,  no  doubt, 
frequently  vexed  by  the  seeming  indifference,  in- 
attention and  carelessness  of  counsel,  it  is  well  for 
judges  to  keep  in  mind  that  they  too  were  once 
practicing  attorneys,  and  we  are  not  inclined  to 
be  less  ready  and  willing  than  defendants'  counsel 
to  recognize  that  the  practical  problems  encountered 
by  a  busy  lawv'-er  are  manifold  and  varied,  impose 
heavy  demands  upon  his  time,  mind  and  memory, 
and  keep  him  under  constant  and  unrelenting  pres- 
sure, stress  and  strain.  We  would  not  be  misun- 
derstood as  entertaining  any  views  'which  will  per- 
mit a  party  to  trifle  with  the  rules  of  practice  of 
the  court'  or  as  discouraging  dismissal  of  inactive 
cases  for  want  of  prosecution  unless  good  cause  for 
further  continuance  be  shown.  But,  desirable  as  it 
is  that  courts  should  keep  their  dockets  current,  it 
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is  of  greater  importance  that  their  work  should 
be  done  with  care  and  that  they  should  be  ever 
diligent  and  zealous  in  their  unremitting  efforts 
to  attain  the  ends  of  justice"  (citation  omitted). 

We  earnestly  urge  the  court  to  grant  to  the  appellant 
a  trial  upon  the  merits  of  her  cause,  and  nothing  more, 
by  a  reversal  of  this  case  upon  grounds  of  abuse  of  dis- 
cretion, and  the  only  cause  that  will  be  served  by  so  doing 
will  be  that  justice  prevailed. 

Eespectf ully  submitted, 

LuvAAS,  Cobb  &  Richards 

and 
Spitzberg,  Bonner,  Mitchell  &  Hays 

Attorneys  for  Appellant 
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OPINION  BELOW 

The  judgment  of  the  District  Court  was  rendered 
without  an  opinion. 

JURISDICTION 

Jurisdiction  of  the  District  Court  is  conferred  by 
28  use  §  1346(b)  (Federal  Tort  Claims  Act).  Juris- 
diction of  this  court  to  review  the  judgment  of  the 
District  Court  is  conferred  by  28  USC  §§  1291  and 
1294(1)  and  Rule  73,  Federal  Rules  of  Civil  Procedure. 


QUESTION  PRESENTED 

Whether  the  trial  court  properly  denied  appellant's 
motion  to  set  aside  a  previous  order  of  dismissal  without 
prejudice,  which  would  have  resulted  in  the  reinstate- 
ment of  this  action  subsequent  to  the  expiration  of  the 
statute   of   limitations. 

STATUTES  AND  RULES  INVOLVED 

28  use  §  2401(b). 

Rules  41(a)(2)  and  60(b),  Federal  Rules  of  Civil  Pro- 
cedure. 

— set  forth  in  Appendix. 

STATEMENT  OF  THE  CASE 

On  July  10,  1957,  the  appellant  filed  this  action  in  the 
District  of  Oregon  against  the  United  States  of  America 
under  the  Federal  Tort  Claims  Act  for  damages  for  the 
death  of  her  husband  on  May  24,  1956  in  the  Eastern 
District  of  Arkansas  due  to  the  alleged  negligence  of  an 
employee  of  the  United  States. 

In  its  answer  the  government  asserted  as  one  of  its 
defenses  that  the  venue  of  this  action  did  not  lie  in 
the  District  of  Oregon  because  the  appellant  was  a 
resident  of  the  Eastern  District  of  Arkansas  at  the  time 
the  accident  occurred  in  that  district. 

On  March  31,  1958,  appellant  filed  a  motion  to  dis- 
miss the  action  without  prejudice,  stating  in  the  motion 


that  it  was  the  intention  of  the  appellant  to  refile  the 
action  in  the  State  of  Arkansas.  On  the  same  date  the 
court  entered  an  order  that  the  action  "is  dismissed 
without  prejudice". 

At  the  time  the  action  was  dismissed  in  the  District 
of  Oregon  without  prejudice,  the  two-year  statute  of 
limitations  under  the  Federal  Tort  Claims  Act 
(28  use  §  2401(b))  had  not  yet  expired  and  the  action 
would  not  be  barred  until  the  expiration  of  another 
54  days.  The  appellant,  however,  did  not  file  her  action 
in  the  Eastern  District  of  Arkansas  within  the  two-year 
period,   which  expired  on  May   24,    1958. 

On  June  18,  1958,  appellant  filed  a  motion  in  the 
District  of  Oregon  for  an  order  setting  aside  the  order 
previously  entered  dismissing  the  action  without  preju- 
dice and  requesting  that  the  action  be  reinstated.  This 
motion  was  denied  by  the  Court  on  August  4,  1958, 
following  oral  argument  and  the  presentation  of  briefs. 
This  appeal  followed. 

ARGUMENT 

I.  Court  Properly  Denied  Appellant's  Motion  to  Reopen 
this  Action  Which  had  been  Barred  by  the  Statute  of 
Limitations. 

This  action  was  voluntarily  dismissed  without  preju- 
dice on  appellant's  motion  by  an  order  of  the  court 
pursuant  to  Rule  41(a)(2)  of  the  Federal  Rules  of  Civil 
Procedure.  A  voluntary  dismissal  without  prejudice 
leaves  the  situation  as  though  no  action  had  been  com- 
menced. The  statute  of  limitations  is  not  tolled  or  sus- 


pended  during  the  time  this  action  was  pending  before 
being  dismissed  wthout  prejudice.  Willard  v.  Wood, 
1896,  164  U.S.  502,  523;  Maryland  Casualty  Co.  v. 
Latham,  5  Cir.  1930,  41  F.2d  312;  Hunger  v.  U.S.  Blind 
Stitch  Mach.  Corp.,  S.D.  N.Y.  1948,  8  FRD  362; 
54  CJS,  Limitation  of  Actions,  §  287(a). 

The  effect  upon  the  statute  of  Umitations  of  a  dis- 
missal without  prejudice  has  been  briefly  stated  in 
34  Am.  Jur.,  Limitation  of  Actions,  §  281: 

*'In  the  absence  of  statute,  a  party  cannot  deduct 
from  the  period  of  the  statute  of  limitations  appli- 
cable to  his  case  the  time  consumed  by  the  pendency 
of  an  action  in  which  he  sought  to  have  the  matter 
adjudicated,  but  which  was  dismissed  without  preju- 
dice as  to  him,  and  if,  before  he  commences  a  new 
action  after  having  become  non-suited  or  having 
had  his  action  abated  or  dismissed,  the  limitation 
runs,  the  right  to  a  new  action  is  barred." 

The  same    principle   was    applied    by    the    Supreme 
Court  of  the  United  States  in  Willard  v.  Wood,  supra, 

at  523: 

"The  general  rule  in  respect  of  limitations  must  also 

be  borne  in  mind,  that  if  a  plaintiff  mistakes  his 

remedy    in  the  absence  of  any  statutory  provision 

saving    his    rights,    or    where    from    any    cause    a 

plaintiff  becomes  nonsuit  or  the  action  abates  or  is 

dismissed,  and,  during  the  pendency  of  the  action, 

the  limitation  runs,  the  remedy  is  barred.  ^[^J'^f^f 

V  Pendleton,  8  Cranch,  462,  470;  Young  ^J^^f^^^^ 

4  Maryland,  367;  Wood  on  Limitations,  ^293,  and 

cases  cited." 

Similarly   in   Bunger  v.    U.    S.    Blind   Stitch   Mach. 

Corp.,  supra,  an  eariier  action  had  been  commenced  in 

the  Eastern  District  of  New  York  and  voluntarily  dis- 


missed.  A  second  action  was  commenced  in  the  Southern 
District  of  New  York  and  the  Court  held  that  the  earlier 
action  had  not  tolled  the  statute  of  limitations  because 
the  voluntary  dismissal  of  the  earlier  action  left  the 
situation  just  as  if  the  earlier  action  had  never  been 
filed. 

The  government's  consent  to  the  voluntary  dismissal 
in  the  District  of  Oregon  does  not  toll  or  suspend  the 
statute  of  limitations.  In  Sorensen  v.  Overland  Corp., 
D.C.  Del.  1956,  142  F.  Supp  354,  aff.  3  Cir.  1957, 
242  F.2d  70,  plaintiff  commenced  an  action  against  the 
corporation  for  compensation  and  indemnification  as  an 
officer  of  the  corporation  in  state  court  in  Michigan, 
which  action  was  removed  to  federal  court  in  Michigan, 
where  it  was  dismissed  without  prejudice  on  stipulation 
of  the  parties.  Subsequent  to  the  expiration  of  the 
statute  of  limitations,  a  new  action  was  filed  in  federal 
court  in  Delaware.  Plaintiff  claimed  that  by  reason  of 
the  stipulation  for  dismissal  of  the  Michigan  action  with- 
out prejudice,  the  Delaware  action  became  a  continu- 
ation of  the  Michigan  action  and  the  defendant  could 
not  urge  the  statute  of  limitations.  The  court  held  that 
this  contention  was  without  merit  and  "finds  no  prece- 
dent either  in  authority  or  reason." 

The  two-year  period  of  limitations  prescribed  by  the 
Federal  Tort  Claims  Act  (28  USC  §  2401(b))  was  not 
extended  by  the  pendency  and  dismissal  without  prej- 
udice of  this  action.  Jones  v.  U.  S.,  D.C.  1954, 
126  F.  Supp  10,  aff.  D.C.  Cir.  1955,  228  F.2d  52. 

In  the  Jones  case,     a   prior  action  had   been  com- 
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menced  in  the  Southern  District  of  New  York  and 
subsequently  dismissed  following  an  appeal.  The  govern- 
ment moved  to  dismiss  a  second  action  brought  in  the 
District  of  Columbia  on  the  ground  that  it  was  barred 
by  the  statute  of  limitations.  The  plaintiff  contended 
that  the  running  of  the  statute  of  limitations  was  sus- 
pended during  the  pendency  of  the  action  in  the  South- 
ern District  of  New  York  by  virtue  of  the  New  York 
statute  which  tolls  the  statute  of  limitations  during  the 
pendency  of  an  action  dismissed  other  than  on  the  merits. 
The  Court  held  that  the  period  of  limitations  prescribed 
by  the  Federal  Tort  Claims  Act  is  applicable,  rather 
than  the  New  York  statute,  and  therefore  the  action  was 
barred  by  the  statute  of  limitations. 

In  Di  Sabatino  v.  Mertz,  M.D.  Penn.  1949, 
82  F.  Supp  248,  an  action  for  damages  was  instituted 
in  the  Middle  District  of  Pennsylvania  after  the  one- 
year  period  of  limitation  had  expired.  An  earlier  action 
had  been  commenced  in  the  Eastern  District  of  Penn- 
sylvania but  was  dismissed  for  lack  of  venue.  The  Court 
held  that  when  an  action  is  dismissed,  other  than  on  its 
merits,  before  the  statute  of  limitations  has  expired,  a 
new  action  for  the  same  cause  may  be  instituted  within 
the  statutory  period,  but  that  in  the  absence  of  a  special 
tolling  statute,  no  new  action  may  be  commenced  after 
the  period  of  limitation. 

This  Court  has  also  held  that  a  final  order  dismissing 
an  action  without  prejudice  for  lack  of  jurisdiction  will 
not  toll  the  statute  of  limitations  and  that  any  subse- 
quent action  on  the   same  cause  must  be  commenced 


within  the  period  of  Hmitations.  Fern  v.  U.  S.,  9  Cir. 
1954,  213  F.2d  674.  In  the  Fern  case,  the  District  Court 
dismissed  the  first  amended  complaint  for  lack  of  juris- 
diction, as  it  alleged  damages  in  contract  against  the 
government  in  excess  of  the  jurisdictional  amount  pro- 
vided by  the  Tucker  Act.  A  second  amended  complaint 
was  dismissed  as  it  was  not  filed  within  the  period  of 
limitations.  The  filing  of  the  second  amended  complaint 
did  not  serve  to  reanimate  or  revitalize  the  original 
action  which  had  been  finally  dismissed  for  lack  of 
jurisdiction. 

In  the  present  case,  the  court's  order,  based  on 
appellant's  motion,  dismissing  this  action  without  preju- 
dice, was  a  final  order  and  leaves  the  situation  as  if  the 
action  had  not  been  commenced.  Any  attempt  to  reopen 
the  case  would  have  to  occur  prior  to  the  expiration  of 
the  two-year  statute  of  limitations  prescribed  by  the 
Federal  Tort  Claims  Act. 

II.  The  Time  within  Which  an  Action  Must  Be  Commenced 
under  the  Federal  Tort  Claims  Act  Is  Jurisdictional. 

The  time  requirement  prescribed  by  the  Federal  Tort 
Claims  Act  granting  the  right  to  sue  the  United  States  of 
America  is  a  condition  or  qualification  of  the  right  and 
is  therefore  jurisdictional  rather  than  a  mere  statute 
of  limitations.  Simon  v.  U.  S.,  5  Cir.  1957,  244  F.2d  703; 
Sikes  V.  U.  S.,  E.D.  Penn.  1948,  8  FRD  34. 

It  follows  that  the  bringing  of  an  action  under 
the  Federal  Tort  Claims  Act  within  the  specific  time 
set  forth  in  the  Act  is  a  condition  precedent  to  the  exist- 
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ence  of  the  cause  of  action  itself.  The  trial  court  was 
therefore  without  jurisdiction  to  reinstate  this  action  in 
order  that  it  might  be  commenced  after  the  expiration 
of  the  period. 

It  is  equally  clear  that  where  a  statute  creates  a 
right  of  action,  the  limitation  prescribed  therein  within 
which  the  action  must  be  commenced  is  a  condition 
imposed  upon  the  exercise  of  the  right  of  action  granted, 
and  this  time  is  not  extended  by  the  pendency  and  dis- 
missal of  a  former  action.  34  Am.  Jur.,  Limitation  of 
Actions,  §  281,  120  ALR  376,  at  379;  U.  S.  to  use  oi  Gib- 
son Lumber  Co.  v.  Boomer,  8  Cir.  1910,  183  F.  726,  730. 

III.  There  Is  No  Basis  under  Rule  60(b),  Federal  Rules  ot 
Civil  Procedure,  for  Setting  Aside  the  Order  of  Dis- 
missal. 

The  order  of  dismissal  without  prejudice  was  entered 
by  the  court  on  the  motion  of  appellant,  at  which  time 
appellant  intended  to  refile  this  action  in  the  Eastern 
District  of  Arkansas.  The  final  order  of  dismissal  in  the 
District  of  Oregon  was,  therefore,  not  entered  by  reason 
of  mistake,  inadvertence,  surprise,  or  excusable  neglect 
on  the  part  of  the  appellant,  the  government,  or  the 
court.  On  the  contrary,  the  order  was  apparently  entered 
on  the  motion  of  the  appellant  in  order  to  avoid  any 
venue  question  in  the  District  of  Oregon  and  so  that  the 
case  could  be  refiled  in  the  Eastern  District  of  Arkansas 
for  the  convenience  of  the  witnesses. 

There  is  no  contention  by  appellant  that  there  is  any 
other  ground  under  Rule  60(b)   by  which  the  District 


Court  might  have  granted  an  order  setting  aside  the 
order  of  dismissal.  In  particular,  no  claim  has  been 
made  that  the  order  of  dismissal  v/as  entered  as  the 
result  of  fraud,  misrepresentation  or  other  misconduct  on 
the  part  of  the  government. 

The  act  or  omission  justifying  the  setting  aside  of  an 
order  pursuant  to  Rule  60(b)  of  the  Federal  Rules  of 
Civil  Procedure  must  have  existed  at  the  time  of  the 
entry  of  the  order.  The  rule  will  not  be  applied  where 
the  only  act  or  omission  urged  as  an  instance  of  ex- 
cusable neglect  was  a  mistake,  inadvertence  or  failure 
of  the  party  occurring  subsequent  to  the  entry  of  the 
order.  In  Edwards  v.  Velvac,  Inc.,  E.D.  Wise.  1956,  19 
FRD  504,  the  court  held  that  Rule  60(b)  was  inapplica- 
ble where  the  only  reason  urged  for  setting  aside  an 
order  was  the  plaintiff's  failure  to  subsequently  file  his 
notice  of  appeal  within  the  required  time.  The  rule  may 
only  be  applied  when  a  showing  is  made  that  the  final 
order  sought  to  be  set  aside  was  entered  because  of  mis- 
take, inadvertence,  surprise  or  excusable  neglect  occur- 
ring at  the  time  of  the  entry  of  the  order  (p.  507) : 

"The  plaintiff  does  not  and  cannot  point  to  any 
instance  of  mistake,  inadvertence,  surprise  or  ex- 
cusable neglect,  the  happening  of  which  resulted  in 
the  entry  of  the  judgment  from  which  he  asks  re- 
lief." 

Rule  60(b),  therefore,  should  not  be  used  as  a  means 
of  circumventing  other  rules  or  statutes.  In  the  Edwards 
case,  the  court  did  not  allow  the  rule  to  be  used  to  set 
aside  a  final  judgment  in  order  that  the  time  for  appeal 
might  begin  anew  merely  because  appellant  failed  to  file 
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his  notice  of  appeal  timely.  In  the  present  case,  the  trial 
court  refused  to  apply  the  rule  to  set  aside  a  final  order 
dismissing  the  action  merely  because  the  appellant  sub- 
sequently failed  to  refile  the  action  within  the  period  of 
limitation. 

Appellant's  subsequent  failure  to  refile  the  action 
within  the  period  of  limitation  did  not  create  any 
ground  for  the  application  of  Rule  60(b).  The  trial  court 
did  not  abuse  its  discretion  in  denying  appellant's  mo- 
tion, as  appellant's  situation  did  not  present  any  basis 
for  the  exercise  of  discretion. 

CONCLUSION 

The  court  properly  denied  appellant's  motion  to  re- 
open this  action.  The  voluntary  dismissal  without  preju- 
dice left  the  situation  as  though  no  action  had  been  filed. 
The  period  of  limitation  continued  to  run  uninterrupted 
by  the  pendency  and  dismissal  of  the  action  in  the  Dis- 
trict of  Oregon  and  expired  prior  to  appellant's  attempt 
to  reopen  the  case.  The  period  of  limitation  incor- 
porated in  the  Federal  Tort  Claims  Act  is  jurisdictional 
and  cannot  be  extended  by  the  pendency  and  dismissal 
of  the  former  action. 

There  was  not  any  abuse  of  discretion  by  the  trial 
court  in  denying  appellant's  motion  to  set  aside  the  final 
order  of  dismissal.  In  fact,  appellant's  situation  did  not 
present  any  basis  for  the  exercise  of  discretion.  The  en- 
try of  the  order  of  dismissal  was  not  the  result  of  any 
mistake,  inadvertence  or  excusable  neglect.  Appellant's 
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subsequent  failure  to  refile  the  action  is  not  a  proper 
ground  for  relief  under  Rule  60(b),  Federal  Rules  of 
Civil  Procedure. 

It  is  respectfully  submitted  that  the  trial  court  prop- 
erly denied  appellant's  motion  to  set  aside  the  order  of 
dismissal  without  prejudice,  which  would  have  resulted 
in  the  reinstatement  of  this  action  subsequent  to  the 
expiration  of  the  period  of  limitation  prescribed  by  the 
Federal  Tort  Claims  Act. 

Respectfully  submitted, 

C.  E.  LUCKEY, 

United  States  Attorney, 
District  of  Oregon, 

Robert  R.  Carney, 

Assistant  U.  S.  Attorney, 

Attorneys  for  Appellee. 
May,  1959. 
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APPENDIX 

28  use  %2 401(b) 

"A  tort  claim  against  the  United  States  shall  be 
forever  barred  unless  action  is  begun  within  two 
years  after  such  claim  accrues.  .  .  ." 

RULE  41,  FEDERAL  RULES  OF  CIVIL  PROCEDURE 
"DISMISSAL  OF  ACTIONS 

"(a)   Voluntary  Dismissal:  Effect  Thereof — 

*'(2)  By  Order  oi  Court.  Except  as  provided  in  para- 
graph (1)  of  this  subdivision  of  this  rule,  an  action 
shall  not  be  dismissed  at  the  plaintiff's  instance  save 
upon  order  of  the  court  and  upon  such  terms  and 
conditions  as  the  court  deems  proper.  If  a  counter- 
claim has  been  pleaded  by  a  defendant  prior  to  the 
service  upon  him  of  the  plaintiff's  motion  to  dis- 
miss, the  action  shall  not  be  dismissed  against  the 
defendant's  objection  unless  the  counterclaim  can 
remain  pending  for  independent  adjudication  by 
the  court.  Unless  otherwise  specified  in  the  order, 
a  dismissal  under  this  paragraph  is  without  preju- 
dice." 
RULE  60,  FEDERAL  RULES  OF  CIVIL  PROCEDURE 

"(b)  Mistakes;  Inadvertence;  Excusable  Neglect; 
Newly  Discovered  Evidence;  Fraud,  etc.  On  motion 
and  upon  such  terms  as  are  just,  the  court  may  re- 
lieve a  party  or  his  legal  representative  from  a  final 
judgment,  order,  or  proceeding  for  the  following 
reasons:  (1)  mistake,  inadvertence,  surprise,  or  ex- 
cusable neglect;  (2)  newly  discovered  evidence 
which  by  due  diligence  could  not  have  been  dis- 
covered in  time  to  move  for  a  new  trial  under  Rule 
59(b);  (3)  fraud  (whether  heretofore  denominated 
intrinsic  or  extrinsic),  misrepresentation,  or  other 
misconduct  of  an  adverse  party;  (4)  the  judgment 
is  void;    (5)    the  judgment  has  been  satisfied,   re- 
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leased,  or  discharged,  or  a  prior  judgment  upon 
which  it  is  based  has  been  reversed  or  otherwise  va- 
cated, or  it  is  no  longer  equitable  that  the  judgment 
should  have  prospective  application;  or  (6)  any 
other  reason  justifying  relief  from  the  operation  of 
the  judgment."  *  *  * 
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opinion  below 

The  opinion  of  the  Tax  Court  (Appendix,  infra)  is 
reported  at  30  T.  C.  879. 

JURISDICTION 

The  petition  for  review  involves  federal  income 
taxes  for  the  taxable  year  1954.  The  Commissioner 
of  Internal  Revenue  mailed  to  the  taxpayer  notice  of 
a  deficiency  in  the  total  amount  of  $377.  Within 
ninety  days  and  on  October  8,  1956,  the  taxpayer  filed 
a  petition  with  the  Tax  Court  for  a  determination  of 
that  deficiency  under  the  provisions  of  Section  6213 

(1) 


of  the  Internal  Revenue  Code  of  1954.  The  decision 
of  the  Tax  Court  was  entered  on  July  9,  1958.  The 
case  is  brought  to  this  Court  by  a  petition  for  review 
filed  October  7,  1958.  Jurisdiction  is  conferred  on 
this  Court  by  Section  7482  of  the  Internal  Revenue 
Code  of  1954.  (Docket  Entries,  Tax  Court  Opinion 
and  Decision,  Appendix,  infra.) ^ 

QUESTION  PRESENTED 

Whether  the  Tax  Court  correctly  held  that  the  tax- 
payer was  not  entitled  to  exemptions  under  Section 
152(a)(9)  of  the  1954  Internal  Revenue  Code  for 
persons  who  did  not  commence  to  maintain  their  prin- 
cipal place  of  abode  in  the  home  of  the  taxpayer  and 
become  members  of  his  household  until  March  of  the 
taxable  year  under  review. 

STATUTE  AND  REGULATIONS  INVOLVED 

Internal  Revenue  Code  of  1954 : 

Sec.  151.    Allowance  of  Deductions  for  Per- 
sonal Exemption. 

(a)  Allowance  of  Deductions. — In  the  case  of 
an  individual  the  exemptions  provided  by  this 
section  shall  be  allowed  as  deductions  in  comput- 
ing taxable  income. 

*         *         *         * 

(e)  Additional  Exemption  for  Dependents. — 


1  The  Commissioner  has  not  received  a  copy  of  the  record 
in  the  instant  case;  consequently,  as  a  convenience  to  the 
Court,  we  have  printed  as  an  appendix  to  our  brief  the  most 
pertinent  matters  that  we  deem  appropriate  to  be  considered 
for  review. 


(1)  In  general. — An  exemption  of  $600 
for  each  dependent  (as  defined  in  section 
152)  — 

(A)  whose  gross  income  for  the  cal- 
endar year  in  which  the  taxable  year 
of  the  taxpayer  begins  is  less  than 
$600,  or 

*         *         *         * 
(26  U.S.C.  1952  ed.,  Supp.  II,  Sec.  151.) 

Sec.  152.    Dependent  Defined. 

(a)  General  Definition. — For  purposes  of  this 
subtitle,  the  term  "dependent"  means  any  of  the 
following  individuals  over  half  of  whose  support, 
for  the  calendar  year  in  which  the  taxable  year 
of  the  taxpayer  begins,  was  received  from  the 
taxpayer  (or  is  treated  under  subsection  (c)  as 
received  from  the  taxpayer) : 

(1)  A  son  or  daughter  of  the  taxpayer, 
or  a  descendant  of  either, 

(2)  A  stepson  or  stepdaughter  of  the  tax- 
payer, 

(3)  A  brother,  sister,  stepbrother,  or 
stepsister  of  the  taxpayer, 

(4)  The  father  or  mother  of  the  tax- 
payer, or  an  ancestor  of  either, 

(5)  A  stepfather  or  stepmother  of  the 
taxpayer, 

(6)  A  son  or  daughter  of  a  brother  or 
sister  of  the  taxpayer, 

(7)  A  brother  or  sister  of  the  father  or 
mother  of  the  taxpayer, 

(8)  A  son-in-law,  daughter-in-law,  fath- 
er-in-law, mother-in-law,  brother-in-law,  or 
sister-in-law  of  the  taxpayer. 


(9)  [as  amended  by  Sec.  4(a),  Technical 
Amendments  Act  of  1958,  P.  L.  85-866,  72 
Stat.  1606]  An  individual  (other  than  an 
individual  who  at  any  time  during  the  tax- 
able year  was  the  spouse,  determined  with- 
out regard  to  section  153,  of  the  taxpayer) 
who,  for  the  taxable  year  of  the  taxpayer, 
has  as  his  principal  place  of  abode  the  home 
of  the  taxpayer  and  is  a  member  of  the  tax- 
payer's household,  or 

(10)  An  individual  who — 

(A)  is  a  descendant  of  a  brother  or 
sister  of  the  father  or  mother  of  the 
taxpayer, 

(B)  for  the  taxable  year  of  the  tax- 
payer receives  institutional  care  re- 
quired by  reason  of  a  physical  or  men- 
tal disability,  and 

(C)  before  receiving  such  institu- 
tional care,  was  a  member  of  the  same 
household  as  the  taxpayer. 

*  *         *         * 

(26  U.S.C.  1952  ed.,  Supp.  II,  Sec.  152.) 

Sec.  7805.    Rules  and  Regulations. 

*  *        *        * 

(b)  Retroactivity  of  Regulations  or  Rulings. — 
The  Secretary  or  his  delegate  may  prescribe  the 
extent,  if  any,  to  which  any  ruling  or  rcgulaiton,  a^ 
relating  to  the  internal  revenue  laws,  shall  be 
applied  without  retroactive  effect. 

*  *         *         * 

(26  U.S.C.  1952  ed.,  Supp.  II,  Sec.  7805.) 


Treasmy  Regulations  on  Personal  Exemptions  (1954 
Code) : 

Sec.   1.152-1.     General  definition  of  a  depend- 
ent.— 

*         *         *         * 

(b)    Section  152(a)(9)    applies  to  any  indi- 
vidual   (other  than   an  individual  who   at  any 
time  during  the  taxable  year  was  the  spouse,  de- 
termined without  regard  to  section  153,  of  the 
taxpayer)  who  lives  with  the  taxpayer  and  is  a 
member  of  the  taxpayer's  household  during  the 
entire  taxable  year  of  the  taxpayer.    An  individ- 
ual is  not  a  member  of  the  taxpayer's  household 
if  at  any  time  during  the  taxable  year  of  the 
taxpayer  the  relationship  between  such  individ- 
ual and  the  taxpayer  is  in  violation  of  local  law. 
It  is  not  necessary  under  section  152(a)  (9)  that 
the  dependent  be  related  to  the  taxpayer.     For 
example,  foster  children  and  children  awaiting 
adoption  may  qualify  as  dependents.    It  is  neces- 
sary, however,  that  the  taxpayer  both  maintain 
and  occupy  the  household.     The  taxpayer  and 
dependent  will  be  considered  as  occupying  the 
household  for  such  entire  taxable  year  notwith- 
standing temporary  absences  from  the  household 
due  to  special  circumstances.     A  nonpermanent 
failure  to  occupy  the  common  abode  by  reason  of 
illness,  education,  or  vacation  shall  be  considered 
temporary  absence  due  to  special  circumstances. 
The  fact  that  the  dependent  dies  during  the  year 
shall  not  deprive  the  taxpayer  of  the  deduction 
if  the  dependent  lived  in  the  household  for  the 
entire   part   of   the   year   preceding   his   death. 
Likewise,  the  period  during  the  taxable  year  pre- 
ceding the  birth  of  an  individual  shall  not  pre- 
vent such  individual  from  qualifying  as  a  de- 


pendent  under  section  152(a)  (9).  Moreover,  a 
child  who  actually  becomes  a  member  of  the  tax- 
payer's household  during  the  taxable  year  shall 
not  be  prevented  from  being  considered  a  mem- 
ber of  such  household  for  the  entire  taxable  year, 
if  the  child  is  required  to  remain  in  a  hospital 
for  a  period  following  its  birth,  and  if  such  child 
would  otherwise  have  been  a  member  of  the  tax- 
payer's household  during  such  period. 
***** 

STATEMENT 

The  facts  as  found  by  the  Tax  Court  may  be 
stated  as  follows  (Findings  of  Fact  and  Opinion  of 
the  Tax  Court,  Appendix,  infra) : 

The  taxpayer,  a  resident  of  Laton,  California,  filed 
his  1954  individual  income  tax  return  with  the  Dis- 
trict Director  of  Internal  Revenue,  San  Francisco, 
California.  In  that  return,  the  taxpayer  claimed  a 
personal  exemption  and  further  an  exemption  for 
three  other  individuals  consisting  of  a  woman  and 
her  two  minor  sons.  These  individuals  were  not  re- 
lated to  the  taxpayer  by  either  blood  or  marriage. 
These  persons  came  to  live  in  the  taxpayer's  home 
about  March  5,  1954,  and  continued  to  reside  there 
during  the  remainder  of  the  taxable  year  1954. 

The  Commissioner  disallowed  the  taxpayer's  claim 
for  the  three  individuals  who  were  not  related  to  him 
by  either  blood  or  marriage  because  their  principal 
place  of  abode  was  not  the  taxpayer's  home  during 
the  entire  taxable  year  1954.  The  Tax  Court  found 
the  Commissioner's  determination  to  be  correct  and 
accordingly  held  the  taxpayer  deficient  in  income  tax 
for  1954  in  the  amount  of  $377. 


SUMMARY  OF  ARGUMENT 

The  sole  question  in  this  case  is  whether  for  his 
calendar  year  1954  the  taxpayer  is  entitled  under 
Section  152(a)  (9)  of  the  1954  Internal  Revenue  Code 
to  deductions  for  exemptions  for  Mrs.  Leoni  and  her 
two  minor  sons,  who  were  not  related  to  the  taxpayer 
by  blood,  marriage  or  adoption.  These  three  non- 
related  individuals  became  members  of  taxpayer's 
household  on  or  about  March  5,  1954,  and  resided 
there  for  the  remainder  of  the  taxable  year.  The 
Commissioner  does  not  contest  taxpayer's  assertion 
that  each  of  the  three  individuals  earned  less  than 
$600  during  the  year  1954,  nor  that  over  half  of  the 
support  of  each  for  that  year  was  received  from  the 
taxpayer.  Each  of  the  exemptions  was  denied  be- 
cause none  of  the  three  individuals  had  his  principal 
place  of  abode  at  the  home  of  the  taxpayer  and  was 
not  a  member  of  his  household  for  the  entire  taxable 
year  for  which  the  exemptions  are  claimed. 

The  Tax  Court  was  correct  in  upholding  the  Com- 
missioner. The  section  of  the  1954  Code,  which  for 
the  first  time  included  exemptions  for  non-related  in- 
dividuals who  qualified  under  the  new  requirements, 
the  regulation  promulgated  thereunder,  and  the  Com- 
mittee Reports  of  both  the  House  and  Senate,  make 
it  quite  clear  that  an  exemption  was  granted  for  a 
non-related  individual  only  where  taxpayer  and  such 
individuals  live  together  in  his  household  for  the  en- 
tire taxable  year  except  for  temporary  absences  due 
to  special  circumstances. 


ARGUMENT 

The  Tax  Court  Correctly  Held  That  the  Taxpayer  Was 
Not  Entitled  To  Dependency  Exemptions  for  the 
Taxable  Year  1954  Under  Section  152(a)(9)  of  the 
1954  Internal  Revenue  Code  for  Individuals  Who  Did 
Not  Commence  To  Maintain  Their  Principal  Place  of 
Abode  In  the  Home  of  the  Taxpayer  and  Become 
Members  of  His  Household  Until  March,  1954 

We  submit  that  the  Tax  Court  correctly  denied  the 
exemptions  claimed  for  the  three  non-related  individ- 
uals on  the  ground  that  none  of  them  was  a  member 
of  taxpayer's  household  nor  had  as  his  principal  place 
of  abode  the  home  of  the  taxpayer  ''for  the  taxable 
year  of  the  taxpayer". 

Taxpayer's  taxable  year  is  the  calendar  year  1954. 
The  individuals,  not  related  to  him,  did  not  become 
members  of  his  household  until  March  5,  1954,  hence 
none  qualifies  for  exemption  under  Section  152(a) 
(9)  of  the  1954  Internal  Revenue  Code,  supra,  the 
section  under  which  the  exemptions  are  claimed.  This 
section  provides: 

Sec.  152.    Dependent  Defined. 

(a)  General  Definition.— For  purposes  of  this 
subtitle,  the  term  "''dependent"  means  any  of  the 
following  individuals  over  half  of  whose  support, 
for  the  calendar  year  in  which  the  taxable  year 
of  the  taxpayer  begins,  was  received  from  the 

taxpayer  *  *  * : 

***** 

(9)   An  individual   *    *    *^  who,  for  the 


2  The  omitted  parenthetical  clause,  which  was  added  by 
Section  4(a),  Technical  Amendments  Act  of  1958,  P.  L.  85- 
866,  72  Stat.  1606,  in  Section  152(a)  (9)  which  reads  "(other 


taxable  year  of  the  taxpayer,   has   as  his 
principal  place  of  abode  the  home  of  the 
taxpayer  and  is  a  member  of  the  taxpayer's 
household,  '=  *  *     [Emphasis  supplied.] 

*  *  *  *  H= 

The  case  turns  upon  whether  the  phrase  "for  the 
taxable  year  of  the  taxpayer"  as  used  in  the  above 
section  means  his  entire  taxable  year.'  The  statute, 
its  history,  the  Regulations  promulgated  thereunder, 
and  the  committee  reports  all  show  that  the  quoted 
phrase  means  for  the  entire  taxable  year. 

In  drafting  the  1954  Code,  Congress  in  all  material 
respects  reenacted  the  provisions  of  Section  25(b)  of 
the  1939  Code  relating  to  exemptions  granted,  and  at 
the  same  time  added  two  categories  for  which  thereto- 
fore no  exemption  had  been  granted."'     Section  151  of 


than  an  individual  who  at  any  time  during  the  taxable  year 
was  the  spouse,  determined  without  regard  to  section  153, 
of  the  taxpayer) "  is  in  no  way  applicable  to  the  case  at  bar. 

2  Apparently  the  taxpayer  feels  that  by  showing  that  for 
a  portion  of  1954  the  principal  place  of  abode  of  the  indi- 
viduals in  question  was  his  home  he  has  thereby  satisfied 
the  requirements  of  the  Code  Section.  (Br.  4.)  This  argu- 
ment completely  fails  to  consider  the  question  of  whether  de- 
pendent individuals  who  maintain  their  principal  place  of 
abode  in  the  home  of  the  taxpayer  for  a  part  of  the  tax- 
payer's taxable  year  must  maintain  this  relationship  for  the 
entire  taxable  year  of  the  taxpayer.  The  Tax  Court,  in  hold- 
ing that  the  relationship  must  exist  for  the  entire  taxable 
year,  decided  that  "for  the  taxable  year  of  the  taxpayer" 
means  his  entire  taxable  year.    (Opinion,  Appendix,  infra.) 

^  The  pertinent  committee  reports  read  as  follows  (H.  Rep. 
No.  1337,  83d  Cong.,  2d  Sess.,  p.  A41  (3  U.S.C.  Cong.  &  Adm. 
News   (1954)   4017,  4178);  S.  Rep.  No.  1622,  83  Cong.,  2d 
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the  1954  Code,  supra,  allows  a  deduction  for  an  ex- 
emption for  each  dependent  as  defined  in  Section  152. 
The  general  definition  in  Section  152  defines  the  term 
-dependent"  as  ''any  of  the  following  individuals" 
over  half  of  whose  support  "for  the  calendar  year  m 
which  the  taxable  year  of  the  taxpayer  begins,  was 
received  from  the  taxpayer".     This  is  followed  by 
eight  different  types  of  individuals,  all  related  to  the 
taxpayer  by  blood,  marriage  or  legal  adoption.     Up 
to  this  point  the  1954  Code  requirements  do  not  difter 
from  those  of  the  1939  Code,  Section  25(b).     These 
two  new  categories  are  found  in  subsection  (a)  (J)  ot 

Sess.,  p.  193   (3  U.S.C.  Cong.  &  Adm.  News    (1954)    4621, 
4828)): 

Section  152.   Dependent  defined 

This  section  corresponds  to  section  25  (b)    (3)  of  the 
1939  Code  but  has  several  new  provisions. 

Subsection    (a)    corresponds  to  the  first  sentence  m 
section  25   (b)    (3)   of  the  1939  Code.    I^  ^^^nes  ^^_^,"- 
pendent  as  in  section  25   (b)    (3)   of  the  Code  of  1939 
as  an  individual,  described  in  paragraphs  1  to  8   (suD- 
paragraphs  A  through  H  of  section  25   (b)    (3     ot  the 
1939   Code)   over  one-half  of  whose   support    (for  the 
calendar   year   in  which  the  taxable  year   of  the  tax- 
payer begins)   is  received  from  the  taxpayer.    No  sub- 
stantive change  is  made  as  to  such  paragraphs.    To  the 
list  of  eligible  individuals  is  added  a  nnith  classifica- 
tion—any  individual  who  is  a  member  of  the  taxpayer  s 
household  and  whose  principal  place  of  abode  for  the 
taxable  year  of  the  taxpayer  is  the  home  ol  the  tax- 
payer   and  a  tenth  classification— an  individual  who  is 
a  cousin  of  the  taxpayer  and  who,  for  the  taxable  year 
of  the  taxpayer  requires  institutional  care  because  of 
physical  or  mental  disability  and  before  receiving  such 
care  was  a  member  of  the  same  household  as  the  tax- 
payer. 
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Section  152,  involved  here,  and  subsection  (a)  (10), 
which  is  not  involved.  In  each  of  these  two  subsec- 
tions there  are  added  requirements  not  present  in  the 
general  definition  of  '^dependent"  which  clearly  show 
that  Congress  was  not  granting  exemptions  under 
these  subsections  on  the  same  basis  as  the  first  eight 
subsections  of  Section  152(a). 

In  subsection  (9),  quoted  above,  the  non-related  in- 
dividual must  have  as  his  principal  place  of  abode  the 
home  of  the  taxpayer  and  must  be  a  member  of  that 
household  ''for  the  taxable  year  of  the  taxpayer". 
Subsection  (10)  relates  to  certain  individuals  related 
to  the  taxpayer  who  for  the  taxable  year  received  in- 
stitutional care,  but  requires  that  before  receiving 
such  care  the  individual  must  have  been  a  member  of 
the  same  household  as  the  taxpayer. 

The  regulation'  specifically  providing  that  an  in- 
dividual to  qualify  under  Section  152(a)  (9)  must  be 
an  individual  who  lives  with  the  taxpayer  and  is  a 
member  of  taxpayer's  household  during  the  entire 
taxable  year  states  (Section  1.152-1  (b),  supra): 

°  The  taxpayer  claims  that  the  instant  section  of  the  Reg- 
ulations was  not  in  effect  in  the  taxable  year  1954  (Br. 
6-7.)  There  is  no  basis  for  this  contention.  The  Secretary 
of  the  Treasury  or  his  delegate  has  the  authority  to  pre- 
scribe the  extent  to  which  any  regulation  relating  to  the 
internal  revenue  law^s  may  be  applied  without  retroactive 
effect.  Section  7805(b)  of  the  1954  Code,  sujyra.  Obviously, 
if  no  such  action  is  taken,  the  regulation  will  then  be  effec- 
tive as  of  the  same  date  as  the  Code  section  to  which  it  re- 
lates. Manhattan  Co.  v.  Commissioner,  297  U.  S.  129,  af- 
firming 76  F.  2d  892  (C.  A.  2d)  ;  Auto7nobile  Club  V.  Com- 
missioner, 353  U.  S.  180.  The  1954  Code  was  not  approved 
until  August  16,  1954.  Necessarily  the  Regulations  there- 
under followed  later. 
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Section  152(a)(9)   applies  to  any  individual 
*  *  *  who  lives  with  the  taxpayer  and  is  a  mem- 
ber of  the  taxpayer's  household  during  the  entire 
taxable  year  of  the  taxpayer.     An  individual  is 
not  a  member  of  the  taxpayer's  household  if  at 
any  time  during  the  taxable  year  of  the  taxpayer 
the  relationship  between  such  individual  and  the 
taxpayer  is  in  violation  of  local  law.     It  is  not 
necessary  under  section  152(a)  (9)  that  the  de- 
pendent be   related  to   the  taxpayer.     For  ex- 
ample,   foster   children    and   children    awaiting 
adoption  may  quahfy  as  dependents.     It  is  nec- 
essary, however,  that  the  taxpayer  both  maintain 
and  occupy  the  household.    The  taxpayer  and  de- 
pendent  will   be    considered    as    occupying   the 
household  for  such  entire  taxable  year  notwith- 
standing temporary  absences  from  the  household 
due  to  special  circumstances.     A  nonpermanent 
failure  to  occupy  the  common  abode  by  reason  of 
illness,  education,  or  vacation  shall  be  considered 
temporary  absence  due  to  special  circumstances. 
The  fact  that  the  dependent  dies  during  the  year 
shall  not  deprive  the  taxpayer  of  the  deduction  if 
the  dependent  lived  in  the  household  for  the  en- 
tire part  of  the  year  preceding  his  death.    Like- 
wise, the  period  during  the  taxable  year  preced- 
ing the  birth  of  an  individual  shall  not  prevent 
such  individual  from  qualifying  as  a  dependent 
under   section   152(a)(9).      Moreover,    a   child 
who  actually  becomes  a  member  of  the  taxpayer's 
household  during  the  taxable  year  shall  not  be 
prevented  from  being  considered  a  member  of 
such  household  for  the  entire  taxable  year,  if  the 
child  is  required  to  remain  in  a  hospital  for  a 
period  following  its  birth,  and  if  such  child  would 
otherwise  have  been  a  member  of  the  taxpayer's 


household  during  such  period.     [Emphasis  sup- 
plied.] 

As  can  easily  be  seen,  when  the  regulation  directs  it- 
self to  the  taxable  year  of  the  taxpayer,  the  phrase 
"entire  taxable  year"  or  a  similar  phrase  expressing 
entirety  has  been  consistently  used.  Furthermore,  a 
large  portion  of  the  regulation  is  concerned  with  spe- 
cifying certain  situations  that  will  not  disqualify  in- 
dividuals from  being  construed  to  have  maintained 
their  abode  at  the  taxpayer's  home  for  the  entire  tax- 
able year  of  the  taxpayer.  Certainly  the  instant  sit- 
uation in  which  a  woman  and  her  two  minor  sons  be- 
came members  of  the  taxpayer's  household  subsequent 
to  March  4  of  the  taxable  year  at  bar  is  by  no  means 
one  of  the  instances  in  which  the  regulation  construes 
a  claimed  dependent  to  be  constructively  present  at 
the  taxpayer's  residence  for  the  entire  taxable  year. 

The  Tax  Court  points  out  that  to  sustain  the  tax- 
payer the  words  "for  the  taxable  year"  would  have  to 
be  construed  to  mean  "for  a  part  of",  or  "during 
some  part  of",  or  "at  any  time  during" ;  also  that  in 
its  ordinary  meaning  the  word  "for"  as  defined  in 
Webster's  Dictionary  means  "during;  throughout;  in 
or  through  the  space  of  time  of;  to  the  extent  of." 

Most  important,  the  instant  regulation  is  perfectly 
consistent  with  the  intent  of  Congress  as  expressed 
in  the  House  and  Senate  reports  pertaining  to  the 
effect  of  Section  152(a)  (9)  of  the  1954  Code.  The 
House  report  states  the  following  in  defining  the 
Code  section  in  question  (H.  Rep.  No.  1337,  83d 
Cong.,  2d  Sess.,  p.  A41-A42  (3  U.S.C.  Cong.  &  Adm. 
News  (1954)  4017,  4178)): 
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Section  152.     Dependent  defined 

*         *         *         * 

Paragraph  (9)  is  intended  to  apply  only  when 
the  taxpayer  and  such  other  members  of  his 
household  live  together  in  such  household  during 
the  entire  taxable  year  (except  for  temporary 
absences  due  to  special  circumstances).  The  fact 
that  such  individual  may  be  at  college  during  the 
college  term  does  not  prevent  the  home  of  the 
taxpayer  from  also  constituting  the  principal 
place  of  abode  of  such  individual.  However,  such 
home  will  not  be  considered  as  the  principal  place 
of  abode  where  the  child  establishes  a  separate 
habitation  and  only  returns  for  periodic  visits. 
Similarly,  such  home  will  not  be  considered  as 
constituting  the  principal  place  of  abode  of  a 
dependent  of  the  taxpayer  who  is  supported  by 
the  taxpayer  for  a  part  of  the  year  in  lodgings 
other  than  those  occupied  by  the  taxpayer  even 
though  such  person  may  at  various  periods  live 
in  the  household,  unless  the  residence  of  the  de- 
pendent in  other  lodgings  is  due  to  necessity  such 
as  illness.  It  is  also  intended  that  the  household 
constitute  the  actual  place  of  abode  of  the  tax- 
payer and  it  is  not  sufficient  that  the  taxpayer 
maintain  the  household  without  being  an  occu- 
pant thereof.  For  example,  under  paragraph 
(9)  the  taxpayer  will  be  entitled  to  claim  a  fos- 
ter child  (who  is  not  legally  adopted)  as  a  de- 
pendent (assuming  the  support  and  earnings 
tests  are  met)  provided  the  foster  child  is  a 
member  of  the  taxpayer's  household  and  lives  in 
the  taxpayer's  home  for  the  entire  taxable  year, 
except  for  vacations  or  time  away  at  school. 
[Emphasis  suppplied.] 
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Moreover,  the  Senate  report  uses  the  identical  lan- 
guage as  the  House  report.  S.  Rep.  No.  1622,  83d 
Cong.,  2d  Sess.,  pp.  193-194  (3  U.S.C.  Cong.  &  Adm. 
News  (1954)  4621,  4828). 

Certainly  there  can  be  no  question  but  that  Con- 
gress meant  that  Section  152(a)  (9)  of  the  1954  Code 
would  be  available  to  a  taxpayer  claiming  a  depend- 
ency exemption  under  this  Code  provision  only  if  the 
dependent  individual  maintained  his  abode  in  the  tax- 
payer's home  and  was  a  member  of  the  taxpayer's 
household  for  the  entire  taxable  year  of  the  taxpayer. 
Consequently  it  seems  clear  that  had  Congress  in- 
tended to  grant  exemptions  for  non-related  taxpayers 
upon  the  same  basis  that  they  were  granted  for  rela- 
tives,*' it  would  have  been  unnecessary  for  it  to  have 
included  the  phrase  the  interpretation  of  which  is 
here  involved,  or  to  have  changed  the  heading  of  Sec- 
tion 152. 

To  the  best  of  our  knowledge  the  court  below  ren- 
dered the  initial  judicial  decision  deciding  the  issue 
now  on  review.  Although  cases  have  decided  other 
issues  concerning  Section  152(a)  (9),  some  of  which 
discussed  the  intent  of  Congress  in  adding  this  Code 
provision  as  it  related  to  the  question  then  at  bar, 
these  decisions  offer  no  assistance  to  the  question  be- 


^  In  this  connection  it  is  to  be  noted  that  special  rates  of 
tax  are  given  to  heads  of  households.  However,  the  statute 
specifically  provides  that  a  taxpayer,  for  this  purpose,  shall 
not  be  considered  to  be  a  head  of  a  household  by  reason  of 
an  individual  who  would  not  be  a  dependent  but  for  para- 
graph 9  or  paragraph  10.  See  Section  1(b)  (4)  of  the  1954 
Code. 
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fore  this  Court.'  Nevertheless,  a  very  recent  Tax 
Court  decision,  relying  principally  upon  the  instant 
case  and  decided  by  the  same  judge  that  rendered  de- 
cision here,  has  held  that  a  dependent  child  awaiting 
adoption  by  a  taxpayer  who  became  a  member  of  the 
taxpayer's  household  on  February  11,  1955,  and  was 
not  legally  adopted  until  1956,  could  not  be  taken  as 
an  exemption  by  the  taxpayer  in  taxable  year  1955 
because  the  dependent  child  was  not  a  member  of  the 
taxpayer's  household  for  the  entire  taxable  year  of 
the  taxpayer.  McMillan  v.  Commissioner,  31  T.  C. 
No.  116.^ 


^Bombarger  v.  Commissioner,  31  T.  C.  No.  48;  Detvsbury 
v.  United  States,  146  F.  Supp.  467  (C.  Cls.)  ;  Turnipseed  V. 
Commissioner,  27  T.  C.  758.  The  Turnipseed  case  is  di- 
rectly opposite  to  taxpayer's  statement  that  "moral  aspects" 
have  no  bearing  as  to  whether  Section  152(a)  (9)  is  apphc- 
able.  (Br.  5.)  Although  this  matter  was  never  questioned 
in  the  brief  below  nor  commented  on  by  the  Tax  Court  and 
consequently  is  most  likely  not  applicable  to  the  case  at  bar, 
the  Turnipseed  case,  Section  1.152-1  (b)  of  the  1954  Regula- 
tions, and  Congress  in  Section  152(b)  (5)  show  that  Section 
152(a)  (9)  is  not  applicable  if  the  claimed  dependent's  living 
in  the  taxpayer's  abode  has  the  effect  of  contravening  the 
public  policy  of  the  local  jurisdiction. 

8  It  must  be  noted  that  the  primary  purpose  of  introduc- 
ing Section  152(a)(9)  into  the  1954  Code  was  to  allow 
exemptions  for  foster  children  or  children  awaiting  adop- 
tion if  the  dependent  child  was  a  member  of  the  taxpayer's 
household  for  the  taxpayer's  taxable  year.  H.  Rep.  No.  1337, 
83d  Cong.,  2d  Sess.,  p.  18-19  (3  U.S.C.  Cong.  &  Adm.  News 
(1954)  4017,  4044)  ;  S.  Rep.  No.  1622,  83d  Cong.,  2d  Sess., 
p.  21  (3  U.S.C.  Cong.  &  Adm.  News  (1954)  4621,  4651). 
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CONCLUSION 

For  the  aforementioned  reasons  stated  herein,  the 
decision  of  the  Tax  Court  is  correct  and  should  be 
affirmed. 

Respectfully  submitted, 


Charles  K.  Rice, 

Assistant  Attoimey  General. 

Lee  a.  Jackson, 

A.  F.  Prescott, 

Arthur  L  Gould, 
Attorneys, 

Department  of  Jiistice, 
Washington  25.  D.  C. 


April,  1959. 
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APPENDIX 

DOCKET  NO.  64547 
APPEARANCES 

Robert  Woodrow  Trowbridge,  petitioner 
For  Petitioner: 

vs. 
Commissioner  of  Internal  Revenue,  respondent 
For  Respondent: 

DOCKET  ENTRIES 
1956 


Oct  8 — Petition  received  and  filed.  Taxpayer  noti- 
fied.    Fee  paid. 

Oct  8 — Copy  of  petition  served  on  General  Counsel. 

Oct  29 — Request  for  Circuit  hearing  in  San  Fran- 
cisco, Calif.,  filed  by  petitioner.  10/29/56 
Granted.     Served  10/29/56. 

Nov  20— Answer  filed  by  Resp.     Sei-ved  11/23/56. 

1957 

Oct  22— Notice  of  trial,  January  20,  1958,  at  San 
Francisco,  Calif. 

1958 


Jan  20 — Trial  had  before  Judge  Tietjens  on  merits. 

Briefs  due  March  6,  1958;  no  replies. 
Feb    20 — Transcript    of    proceedings,    Januaiy    20, 

1958,  filed. 
Mar  3— Brief  for  Petr.  filed.) 
Mar  6— Brief  for  Resp.  filed.)     Seiwed  3/7/58. 
July  8 — Findings  of  fact  and  opinion,  filed.     Judge 

Tietjens.     Decision  will  be  for  Resp. 
July  9 — Decision  entered.  Judge  Tietjens. 
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1958 

Oct  7— Petition  for  review  by  U.S.C.A.  9th  Cir.,  filed 
by  Petr. 

Oct  7 — Proof  of  service  of  petition  for  review,  filed. 

Oct  23 — Designation  of  contents  of  record  on  review, 
with  proof  of  service  thereon,  filed  by  Petr. 

Oct  24 — Designation  of  additional  portions  of  record 
on  review,  with  proof  of  service  thereon,  filed  by 
Resp. 

Nov  5 — Order  extending  time  for  filing  record  on  re- 
view and  docketing  petition  for  review  to  Janu- 
ary 5,  1959.    Served  11/7/58. 
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30  T.  C.  No.  88 

TAX  COURT  OF  THE  UNITED  STATES 

Robert  Woodrow  Trowbridge,  petitioner, 

V. 

Commissioner  of  Internal  Revenue,  respondent. 

Docket  No.  64547.  Filed  July  8,  1958. 

Dependents— Sec.  152  (a)  (9),  I.  R.  C.  1954. 
—Held:  Claimed  dependents  who  became  mem- 
bers of  taxpayer's  household  in  March  of  1954 
and  lived  there  the  remainder  of  the  year  did 
not  have  their  principal  place  of  abode  and  were 
not  members  of  the  household  "for  the  taxable 
year  of  the  taxpayer".  Dependency  exemptions 
propertly  denied. 

Robert  Woodrow  Trowbridge,  pro  se. 

Edward  H.  Boyle,  Esq.,  for  the  respondent. 

Tietjens,  Judge:  The  Commissioner  determined 
a  deficiency  in  income  tax  for  the  year  1954  in  the 
amount  of  $377. 

The  only  question  for  decision  is  whether  petitioner 
could  properly  claim  dependency  exemptions  for  a 
woman  and  her  two  minor  sons  who  lived  in  peti- 
tioner's home  from  March  5,  1954  through  the  re- 
mainder of  the  year. 

Findings  of  Fact. 

Petitioner  is  an  individual  residing  in  Laton,  Cal- 
ifornia. He  filed  his  individual  income  tax  return 
for  1954  with  the  district  director  of  internal  rev- 
enue in  San  Francisco,  California. 
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On  his  1954  return  petitioner  claimed  exemptions 
for  himself  and  for  three  other  persons  consisting 
of  a  woman  and  her  two  minor  sons.  They  were  not 
related  to  petitioner  by  blood  or  marriage.  These 
persons  came  to  live  in  petitioner's  home  about  March 
5,  1954  and  continued  to  reside  there  during  the  re- 
mainder of  the  year. 

The  Commissioner  disallowed  the  exemptions 
claimed  for  the  three  dependents  because  they  were 
not  related  to  petitioner  by  blood  or  marriage  and 
did  not  have  petitioner's  home  as  their  principal 
place  of  abode  during  the  entire  year  1954. 

Opinion. 

The  only  question  raised  in  this  case  is  whether  the 
claimed  dependents  fall  within  the  definition  of  a 
dependent  contained  in  section  152  (a)  (9),  Internal 
Revenue  Code  of  1954.  That  section  defines  a  de- 
pendent to  be 

An  individual  who,  for  the  taxable  year  of 
the  taxpayer,  has  as  his  principal  place  of  abode 
the  home  of  the  taxpayer  and  is  a  member  of 
the  taxpayer's  household,  or 

The  issue  is  narrowed  to  the  meaning  of  the  phrase 
''for  the  taxable  year  of  the  taxpayer".  Concededly 
the  claimed  dependents  did  not  live  in  petitioner's 
home  during  the  entire  year  1954.  They  did  not 
live  at  petitioner's  home  nor  become  members  of  his 
household  until  March  of  that  year.  The  Commis- 
sioner's Regulations,  1954  Code,  section  1.152-1  (b), 
state,  in  part 

Section  152  (a)  (9)  applies  to  any  individual 
*  *  *  who  lives  with  the  taxpayer  and  is  a 
member  of  the  taxpayer's  household  during  the 
entire  taxable  year  of  the  taxpayer.  *   *   *  The 
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taxpayer  and  dependent  will  be  considered  as 
occupying  the  house  hold  for  such  entire  taxable 
year  notwithstanding  temporary  absences  from 
the  household  due  to  special  circumstances.  *  *  * 
[Emphasis  supplied] 

If  the  Regulations  correctly  interpret  the  Code,  the 
Commissioner's  action  must  be  approved.  We  think 
the  Regulations  are  correct. 

To  sustain  petitioner's  view  we  would  have  to  con- 
strue the  words  ''for  the  taxable  year"  as  meaning 
"for  a  part  of",  or  "during  some  part  of",  or  "at 
any  time  during",  the  taxable  year.  But  in  its 
ordinary  sense  the  word  "for"  as  defined  in  Web- 
ster's New  International  Dictionary,  Second  Edition, 
means  "Expressly  duration  of  time  or  extension  of 
space;  during,  throughout;  in  or  through  the  space 
of  time  of;  to  the  extent  of."  Most  of  these  defini- 
tions, if  appUed  here,  indicate  to  us  that  the  indi- 
viduals claimed  as  dependents  must  have  been  mem- 
bers of  petitioner's  household  throughout  the  taxable 
year  in  order  to  meet  the  statutory  requirement  for 
a  dependent.     They  were  not. 

The  interpretation  placed  on  section  152  (a)  (9) 
in  the  Regulations  also  finds  support  in  the  Report 
of  the  Ways  and  Means  Committee  of  the  House  and 
the  Report  of  the  Finance  Committee  of  the  Senate 
where  it  is  stated: 

Paragraph  9  is  intended  to  apply  only  when 
the  taxpayer  and  such  other  members  of  his 
household  live  together  in  such  household  during 
the  entire  taxable  year  (except  for  temporary 
absences  due  to  special  circumstances). 

H.  Rept  No.  1337,  83d  Cong.,  2d  Sess.,  (1954)  p. 
A41:  S.  Rept  No.  1635,  83d  Cong.,  2d  Sess.,  (1954) 
p.  193. 
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Petitioner  has  not  shown  error  in  the  Commis- 
sioner's determination. 

Decision  will  not  be  entered  for 
the  respondent. 


[Caption  omitted] 

Decision 

Pursuant  to  the  determination  of  the  Court,  as 
set  forth  in  its  Findings  of  Fact  and  Opinion,  filed 
July  8,  1958,  it  is 

Ordered  and  Decided:  That  there  is  a  deficiency 
in  income  tax  for  the  year  1954  in  the  amount  of 
$377. 

Enter: 

Entered  Jul  9  - 1958 


V  Norman  0.  Tietjens 
Judge. 
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No.  16309 
IN  THE 


United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Fred  Stein, 

Appellant, 
vs. 

United  States  of  America, 

Appellee. 


BRIEF   FOR   APPELLANT. 


I. 
JURISDICTIONAL  STATEMENT. 

Appellant  Fred  Stein  was  indicted  March  5,  1958,  by 
the  Federal  Grand  Jury  at  Los  Angeles,  California.  [Tr. 
pp.  1-6.]     The  indictment  is  in  six  counts. 

Count  One  charges  appellant  with  a  conspiracy  (18 
U.  S.  C,  Sec.  371)  between  him  and  three  "unindicted 
co-conspirators,"  Quentin  Browning,  Clarence  Winfrey 
and  Celeste  Winfrey.  It  is  alleged  in  the  indictment  that 
the  conspiracy  was  formed  on  or  about  January  1,  1956, 
and  ended  on  or  about  July  11,  1957.  The  conspirators 
are  charged  with  receiving,  concealing,  transporting  and 
facilitating  the  concealment  and  transportation  of  heroin 
and  of  concealing  and  facilitating  the  sale  of  heroin. 
Seventeen  overt  acts  are  alleged  as  having  occurred  be- 
tween January  21,  1956,  and  July  11,  1957. 
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Count  Two  charges  appellant  (21  U.  S.  C,  Sec.  174) 
with  having  on  or  about  January  21,  1956,  sold  and  fa- 
cilitated the  sale  of  approximately  two  ounces  of  heroin 
to  one  of  the  "unindicted  co-conspirators,"  Quentin 
Browning.  Count  Two^  is  a  repetition  of  the  first  overt 
act  charged  in  Count  One. 

Count  Three  charges  appellant  (21  U.  S.  C,  Sec.  174) 
with  having  on  or  about  January  21,  1956,  facilitated  the 
sale  of  approximately  two  ounces  of  heroin  to  two  of  the 
"unindicted  coconspirators,"  Clarence  Winfrey  and  Ce- 
leste Winfrey.  Count  Three  is  a  repetition  of  overt  act 
No.  1  (Count  One)  and  a  repetition  of  Count  Two  ex- 
cept in  Count  Three  the  sale  of  the  same  two  ounces  of 
heroin  is  charged  as  having  been  made  by  appellant  to 
the  "unindicted  coconspirators,"  Clarence  Winfrey  and 
Celeste  Winfrey,  instead  of  to  "unindicted  coconspira- 
tor," Quentin  Browning. 

Count  Four  charges  appellant  (21  U.  S.  C,  Sec.  174) 
with  the  sale  and  facilitation  of  the  sale  on  February 
15,  1956,  of  approximately  three  ounces  of  heroin  to  "un- 
indicted coconspirators,"  Clarence  Winfrey  and  Celeste 
Winfrey.  Count  Four  charges  as  a  specific  offense  overt 
acts  Nos.  3,  4,  6  and  7  of  Count  One. 

Count  Five  charges  that  appellant  (21  U.  S.  C,  Sec. 
174)  on  September  10,  1956,  sold  and  facilitated  the 
sale  of  approximately  five  ounces  of  heroin  to  "unin- 
dicted coconspirator,'  Quentin  Browning.  Count  Four 
charges  as  a  specific  offense  overt  acts  Nos.  8,  9  and  10 
alleged  in  Count  One. 


^The  Court  dismissed  Count  Two  at  the  trial. 
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Count  Six  charges  that  appellant  (21  U.  S.  C,  Sec. 
174)  on  March  3,  1957,  sold  and  facihtated  the  sale  of 
approximately  three  ounces  of  heroin  to  "unindicted  co- 
conspirators," Clarence  Winfrey  and  Celeste  Winfrey. 
Count  Six  charges  as  a  specific  offense  overt  acts  Nos. 
15  and  16  alleged  in  Count  One. 

The  case  was  called  for  trial  September  16,  1958,  be- 
fore the  Honorable  Peirson  M.  Hall,  Judge,  with  a  jury. 
[Rep.  Tr.  p.  4.]  The  jury  returned  its  verdict  Septem- 
ber 22,  1958,  finding  the  appellant  guilty  as  charged  on 
Counts  One,  Three,  Four,  Five  and  Six.  [Rep.  Tr.  p. 
67.]  Counsel  for  appellant,  Paul  W.  Sweeney,  announced 
that  he  would  file  a  motion  for  new  trial.  (Rule  33,  F. 
R.  Cr.  P.;  18  U.  S.  C.)  The  Court  denied  appellant  the 
right  accorded  him  by  Rule  33  to  file  his  motion  for 
new  trial  within  5  days  after  the  verdict.  The  Court 
stated  that  it  would  hear  a  motion  for  new  trial  if  the 
motion  were  filed  in  the  afternoon  of  that  day,  September 
22.  At  the  time  the  Court  made  that  declaration  it  was 
3:40  P.M.  [Rep.  Tr.  pp.  639-640.]  The  Court  then 
continued  the  matter  of  the  motion  for  new  trial  until 
11 :00  o'clock  September  23,  1958.     [Rep.  Tr.  p.  640.] 

The  next  day,  September  23,  the  Court  denied  appel- 
lant's motion  for  new  trial  and  motion  for  judgment  not- 
withstanding the  verdict.  [Rep.  Tr.  p.  70,  lines  12-14.] 
Immediately  after  the  denial  of  motion  for  new  trial  and 
judgment  notwithstanding  the  verdict  and  on  September 
23  the  Court  rendered  its  judgment  sentencing  the  appel- 
lant to  20  years  on  Count  One,  to  20  years  on  Count 
Three,  the  sentences  on  these  two  counts  to  run  concur- 
rently, 10  years  on  Count  Four,  10  years  on  Count  Five 
and  10  years  on  Count  Six  to  run  consecutively  with  each 
other  and  consecutively  with  the  concurrent  20-year  sen- 


tences  on  Counts   One  and  Three,  making  a  total  sen- 
tence of  50  years.     [Tr.  pp.  70-71.] 

Appellant  Stein  filed  his  notice  of  appeal  to  this  Court 
September  26,  1958.  [Tr.  p.  74.]  Stein  has  been  com- 
mitted to  and  is  now  in  the  custody  of  the  United  States 
Marshal  for  the  Southern  District  of  California  pursuant 
to  order  of  the  District  Court  made  October  15,  1958. 
[Tr.  p.  76.]  Stein  has  been  denied  bail  pending  his 
appeal  by  the  District  Court  and  by  this  Court.  The  Dis- 
trict Court  had  jurisdiction.  (Title  18  U.  S.  C.  Sec. 
3231.) 

The  jurisdiction  of  this  Court  is  invoked  under  Sec- 
tions 1291  and  1294(1)  of  Title  28,  U.  S.  C. 

n. 

PERTINENT   STATUTES. 

This  case  involves  Title  18,  U.  S.  C,  Section  371,  and 

Title  21,  U.  S.  C,  Section  174,  which  statutes  are  quoted 

below : 

Title  18,  U.  S.  C,  Section  371 :  "If  two  or  more 
persons  conspire  either  to  commit  any  offense  against 
the  United  States,  or  to  defraud  the  United  States, 
or  any  agency  thereof  in  any  manner  or  for  any 
purpose,  and  one  or  more  of  such  persons  do  any 
act  to  effect  the  object  of  the  conspiracy,  each  shall 
be  fined  not  more  than  $10,000  or  imprisoned  not 
more  than  five  years,  or  both. 

"If,  however,  the  offense,  the  commission  of  which 
is  the  object  of  the  conspiracy,  is  a  misdemeanor 
only,  the  punishment  for  such  conspiracy  shall  not 
exceed  the  maximum  punishment  provided  for  such 
misdemeanor.    June  25,  1948,  c.  645,  62  Stat.  701." 
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Title  21,  U.  S.  C,  Section  174:  "Whoever  fraudu- 
lently or  knowingly  imports  or  brings  any  narcotic 
drug  into  the  United  States  or  any  territory  under 
its  control  or  jurisdiction,  contrary  to  law,  or  receives, 
conceals,  buys,  sells,  or  in  any  manner  facilitates  the 
transportation,  concealment,  or  sale  of  any  such  nar- 
cotic drug  after  being  imported  or  brought  in,  know- 
ing the  same  to  have  been  imported  or  brought  into 
the  United  States  contrary  to  law,  or  conspires  to 
commit  any  of  such  acts  in  violaton  of  the  laws  of 
the  United  States,  shall  be  imprisoned  not  less  than 
five  or  more  than  twenty  years  and,  in  addition,  may 
be  fined  not  more  than  $20,000.  For  a  second  or 
subsequent  offense  (as  determined  under  section 
7237(c)  of  the  Internal  Revenue  Code  of  1954), 
the  offender  shall  be  imprisoned  not  less  than  ten 
or  more  than  forty  years  and,  in  addition,  may  be 
fined  not  more  than  $20,000. 

"Whenever  on  trial  for  a  violation  of  this  section 
the  defendant  is  shown  to  have  or  to  have  had  pos- 
session of  the  narcotic  drug,  such  possession  shall 
be  deemed  sufficient  evidence  to  authorize  conviction 
unless  the  defendant  explains  the  possession  to  the 
satisfaction  of  the  jury. 

"For  provision  relating  to  sentencing,  probation, 
etc.,  see  section  7237(d)  of  the  Internal  Revenue 
Code  of  1954." 

III. 
STATEMENT  OF  THE  CASE. 

Appellant  Stein,  a  man  51  years  old  [Rep.  Tr.  p.  649] 
appeals  from  a  judgment  sentencing  him  to  50  years  in 
the  penitentiary.  The  Court  intended  the  50-year  sen- 
tence to  be  a  life  sentence  as  the  Court  stated  when  sen- 
tencing appellant  to  50  years:    "The  Court  feels  justified 


in  completely  isolating  him  (appellant)  from  society." 
[Rep.  Tr.  p.  651,  lines  22-23.]  The  Court  could  not  grant 
the  appellant  probation  or  suspend  his  sentence.  Appellant 
is  not  entitled  to  parole.  (21  U.  S.  C,  Sec.  174;  26 
U.  S.  C,  Sec.  7237(d).)  The  50-year  sentence  is  more 
severe  than  a  life  sentence.  A  prisoner  with  a  life  sen- 
tence may  be  paroled.  Appellant  would,  if  he  should 
live  so  long,  be  101  years  old  when  his  sentence  expires. 
If  appellant's  sentence  were  shortened  for  good  behavior 
to  three-fourths  of  his  50-year  term,  appellant  would  be 
88  years  old  at  the  time  of  his  release. 

When  the  case  was  called  for  trial,  Attorney  Paul  W. 
Sweeney,  who  appeared  for  appellant  at  the  trial,  moved 
the  Court  for  a  continuance  [Rep.  Tr.  pp.  4-8]  upon  the 
grounds  that  other  counsel  who  had  appeared  for  appel- 
lant, Harry  Weiss  and  Arthur  Sherman,  were  not  pres- 
ent; that  he,  Sweeney,  was  not  mentally  or  physically 
able  to  go  ahead  with  the  trial  as  he,  himself,  was  at  the 
time  charged  in  the  Superior  Court  of  Los  Angeles  Cali- 
fornia, with  a  violation  of  the  state  Narcotics  Law  (Cal. 
Health  and  Safety  Code,  Sec.  11500)  and  that  he  was 
also  charged  in  the  same  information  with  offering  a 
bribe  to  state  and  county  officials  in  connection  with  the 
narcotics  charge  {Cal.  Penal  Code,  Sees.  67  and  67^); 
that  a  continuance  should  be  had  so  as  to  permit  the 
appellant  to  obtain  other  counsel  in  place  of  Sweeney  as 
he,  Sweeney,  because  of  his  distressed  condition  of  mind 
and  because  of  the  large  amount  of  adverse  publicity 
which  had  appeared  concerning  his,  Sweeney's,  alleged 
felonies,  did  not  feel  competent  to  try  the  case  for  appel- 
lant; that  he  vv^as  appearing  for  the  appellant  at  the  open- 
ing of  the  trial  for  the  sole  purpose  of  getting  a  continu- 
ance in  order  that  the  appellant  might  obtain  other  coun- 
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sel;  that  he,  Sweeney,  could  not  properly  defend  appel- 
lant because  of  the  probability  that  in  the  defense  of  ap- 
pellant, he,  Sweeney,  might  damage  the  defense  of  his 
own  narcotics  case  and  bribery  case  pending  in  the  Su- 
perior Court  at  Los  Angeles.  The  Court  instead  of 
granting  the  motion  for  a  continuance  in  effect  compelled 
the  appellant  to  sign  a  designation  of  Sweeney  as  his 
counsel.     [Rep.  Tr.  pp.  64-66.] 

The  Court  compelled  the  appellant  to  file  and  to  present 
his  motion  for  new  trial  within  19  hours  after  the  verdict 
was  returned,  refusing  to  give  appellant  the  five  days 
allowed  a  defendant  by  Rule  33  of  the  Federal  Rules  of 
Criminal  Procedure  to  make  a  motion  for  new  trial.  [Rep. 
Tr.  pp.  639-646.] 

Appellant  was  convicted  solely  upon  the  testimony  of 
three  admitted  accomplices,  Quentin  Browning,  Clarence 
Winfrey,  and  his  wife  Celeste  Winfrey.  There  is  no 
other  evidence  of  any  sort,  directly  or  circumstantial,  that 
Stein  committed  any  of  the  offenses  charged  in  the  in- 
dictment other  than  the  testimony  of  these  three  accom- 
plices. Appellant  had  met  Brow^ning  and  Clarence  Win- 
frey when  all  three  of  them  w^ere  serving  terms  in  McNeill 
Island  for  narcotics  violations.  Browning  lived  in  San 
Francisco.  Browning  was  arrested  in  San  Francisco  on 
a  narcotics  charge  in  the  latter  part  of  September  or  the 
early  part  of  October,  1956.  [Rep.  Tr.  p.  151.]  Celeste 
Winfrey,  the  wife  of  Clarence  Winfrey,  living  in  Los 
Angeles,  was  arrested  on  a  narcotics  charge  March  12, 
1957.  [Rep.  Tr.  p.  223.]  The  Federal  officers  who  ar- 
rested Browning  evidently  promised  him  immunity  if  he 
would  act  as  an  infornicr.  Browning,  having  served  with 
Stein  in  the  penitentiary  in  McNeill  Island  on  narcotics 
charges  and  with  Carence  Winfrey  on  a  similar  charge, 
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selected  Stein  as  a  likely  prospect  upon  whom  to  lodge  the 
blame  and  went  to  work  with  his  former  prison  mate, 
Clarence  Winfrey,  to  accomplish  his  purpose.  [Rep.  Tr. 
pp.  87,  88,  90,  132,  135,  140,  249,  453.] 

Browning  was  unable  to  get  any  credible  information 
from  Winfrey  which  would  tend  to  incriminate  Stein, 
so  in  order  to  further  the  plan,  Browning  made  some 
deals  with  Clarence  Winfrey  and  his  wife  Celeste  Win- 
frey. Celeste  was  arrested  in  Los  Angeles  on  a  Federal 
narcotics  charge,  March  12,  1957.  [Rep.  Tr.  p.  223.]  The 
stage  was  now  set  to  incriminate  Stein  if  possible.  Brown- 
ing was  under  arrest  [Rep.  Tr.  p.  147]  and  Celeste  Win- 
frey, Clarence  Winfrey's  wife,  was  under  arrest,  so  in 
their  language  they  told  the  officers  everything.  [Rep.  Tr. 
pp.  148,  150,  242,  243.] 

Clarence  Winfrey,  Celeste  Winfrey's  husband,  stated  on 
cross-examination  that  he  had  not  mentioned  appellant  to 
the  narcotics  officers  until  after  his  wife.  Celeste  Winfrey, 
had  been  arrested  on  a  federal  narcotics  charge.  [Rep.  Tr. 
p.  244.]  In  order  to  help  his  wife  out  of  the  difficulties 
arising  from  her  arrest,  Clarence  Winfrey  began  working 
with  the  Government.  [Rep.  Tr.  pp.  241-242.]  The 
Government  gave  him  $2,100  for  the  purpose  of  trying 
to  make  a  buy  from  appellant.  [Rep.  Tr.  p.  241.]  Win- 
frey took  the  $2,100  from  officers  with  the  understanding 
that  if  he  could  make  a  buy  from  appellant  he  would 
help  his  wife,  Celeste,  by  so  doing.  [Rep.  Tr.  p.  243.] 
It  appears  from  Winfrey's  testimony  that  all  that  was 
done  after  his  wife  was  arrested  and  all  he  told  the  officers 
was  told  after  his  wife's  arrest  with  the  sole  idea  of 
helping  his  wife  to  escape  trial.  Winfrey  was  extremely 
indefinite  in  his  testimony  and  claimed  that  he  had  no 
recollection  whatsoever  as  to  the  times  mentioned  in  the 
indictment.    [Rep.  Tr.  pp.  246-247.] 
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Browning's  testimony  is,  like  Winfrey's,  colored  by 
the  effort  to  save  himself  from  prosecution  for  his  arrest. 
Browning  was  arrested  in  San  Francisco  by  Federal 
narcotics  officers  some  time  in  September  or  October, 
1956.  [Rep.  Tr.  p.  151.]  Browning,  in  order  to  save 
himself  from  prosecution  for  the  sale  of  narcotics  for 
which  he  had  been  arrested,  made  some  sort  of  deal  with 
the  Federal  officers  to  catch  appellant.  From  Browning's 
testimony  we  glean  that,  if  he  could  lay  the  blame  upon 
someone  as  a  source  of  the  narcotics  charge,  the  officers 
would  allow  him  to  go   free.      [Rep.   Tr.   pp.    147-161.] 

Browning  brought  in  the  name  of  Stein  the  day  he  was 
arrested.  [Rep.  Tr.  p.  159.]  The  appellant  had  a  prior 
Federal  narcotics  conviction;  so  did  the  main  witnesses 
against  him,  Quentin  Browning  and  Clarence  Winfrey. 
Browning  told  the  Federal  officers  that  he  would  testify 
against  appellant  if  appellant  should  be  indicted.  [Rep. 
Tr.  p.  149.]  Evidently  the  officers  did  not  think  they 
could  rely  upon  the  testimony  of  this  accomplice  who  had 
served  a  term  in  McXeill  Island  for  a  narcotics  charge, 
so  they  attempted  to  have  Browning,  through  Winfrey, 
another  narcotics  loser,  make  a  buy  from  Stein.  At  the 
time  Browning  was  out  on  bail  on  his  San  Francisco 
arrest.  [Rep.  Tr.  p.  152.]  The  arraignment  of  Browning 
before  the  United  States  Commissioner  at  San  Francisco 
and  the  fixing  of  bail  and  his  release  on  bail  ended  the 
case  against  Browning,  if  he  would  implicate  appellant. 
Browning's  case  seems  never  to  have  been  presented  to  the 
Grand  Jury  in  San  Francisco.  [Rep.  Tr.  p.  153.]  Nor 
the  case  against  Celeste  Winfrey  in  Los  Angeles. 

Appellant  was  convicted  on  Counts  One,  Three,  Four, 
Five  and  Six  of  the  indictment  solely  upon  the  testimony 
of  the  accomplices.  Browning  and  Winfrey,  and  the 
accomplice    Celeste    Winfrey,    Clarence    Winfrey's    wife. 
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There  is  no  evidence  in  the  record  of  anyone  ever  over- 
hearing any  conversations  between  Browning  and  appel- 
lant, Clarence  Winfrey  and  appellant,  or  Celeste  Winfrey 
and  appellant.  There  is  not  a  word  of  evidence  in  the 
record  outside  of  that  of  the  accomplices,  that  appellant 
sold  or  facilitated  the  sale,  or  otherwise  trafficked  in  nar- 
cotics other  than  the  testimony  of  those  three.  No  other 
witness  testified  to  the  passage  of  narcotics  between  any- 
one and  appelkmt  or  the  passage  of  any  money  between 
appellant  and  any  one  of  these  three,  other  than  the  three 
accomplices.  No  marked  money  was  discovered  in  ap- 
pellant's possession.  No  narcotics  were  found  in  his  pos- 
session. He  has  been  convicted  solely  upon  the  testimony 
of  the  three  admitted  accomplices,  called  "unindicted  co- 
conspirators," the  two  principal  ones  of  which  were  former 
convicted  felons  on  narcotics  charges  and  two  of  whom 
were  under  arrest  for  the  sale  of  narcotics  in  which  the 
Government  seems  to  have  had  them  cold  and  from  which 
they  could  extricate  themselves  only  by  furnishing  testi- 
mony, of  which  there  is  not  one  word  of  corroboration  in 
the  record  that  appellant  was  their  source  of  supply. 

Appellant  Stein  took  the  stand  in  his  own  defense  and 
testified.  [Rep.  Tr.  pp.  409-487.]  While  appellant  ad- 
mitted that  he  knew  Browning  and  Winfrey  up  north, 
which  meant  to  them  McNeill  Island,  he  denied  that  he 
had  ever  had  any  transaction  of  any  sort  in  narcotics 
with  them  or  either  of  them  or  with  Celeste  Winfrey. 
[Rep.  Tr.  pp.  415,  419,  432,  433,  442,  448.] 

When  the  case  was  called  for  trial  September  16,  1958, 
the  only  attorney  designated  of  record  for  appellant  by 
an  appearance  praecipe  was  Harry  E.  Weiss,  448  South 
Hill  Street,  Los  Angeles.  This  praecipe  was  filed  April 
7,  1958,  and  was  signed  by  appellant  Fred  Stein  and  by 
his  attorney,  Harry  E.   Weiss.      [Tr.  p.   15.]      Paul  W. 
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Sweeney  had  appeared  several  times  in  the  case  before 
that  on  motions,  continuances,  and  such  matters  for  ap- 
pellant, but  he  appears  to  have  been  doing  so  for  Harry 
Weiss,  as  there  was  no  designation  of  Sweeney  as  counsel 
and  no  appearance  praecipe  signed  until  after  the  opening 
of  the  trial  September  16,  1958,  when  the  Court  in  effect 
compelled  Stein  to  sign  a  praecipe  dated  September  16, 
1958.     [Rep.  Tr.  pp.  67-69;  Tr.  p.  35.] 

The  appellant  contends  that  he  did  not  have  a  fair  trial  ; 
that  the  evidence  was  insufficient  to  sustain  his  conviction 
on  Counts  One,  Three,  Four,  Five  and  Six,  upon  which 
he  was  convicted;  and,  that  the  Court  erred  in  its  rulino-s 

o 

on  the  admission  and  rejection  of  evidence. 

IV. 
ASSIGNMENT  OF  ERRORS. 

1.  The  trial  court  erred  in  denying  appellant's  motion 
for  a  continuance  made  at  the  opening  of  the  trial  by  Paul 
W.  Sweeney,  who  advised  the  Court  that  he  was  appear- 
ing for  appellant  only  for  the  purpose  of  obtaining  a 
continuance  upon  the  grounds:  (a)  That  he,  Sweeney, 
was  not  mentally  or  nervously  in  any  condition  to  try  the 
case  because  he  had  recently  received  some  very  unfavor- 
able publicity  widely  covered  by  radio,  television  and  news- 
papers. While  Mr.  Sweeney  was  somewhat  vague  in 
reference  to  his  difficulties  he  undoubtedly  referred  to  his 
arrest  by  State  officers  August  29,  1958,  for  possession 
and  transportation  of  narcotics  in  violation  of  Section 
11500  of  the  Health  and  Safety  Code  of  CaHfornia,  a 
felony,  and  for  his  arrest  for  offering  a  bribe  to  the  ar- 
resting officers  in  violation  of  Sections  67  and  67>^  of 
the  Penal  Code  of  California,  a  felony,  which  charges  were 
pending  and  untried  at  the  time  the  appellant's  case  was 
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called;^  (b)  That  he,  Sweeney,  did  not  want  to  defend 
appellant  on  the  narcotics  charge  because  the  case  might 
get  some  publicity  and  such  publicity  would  materially 
affect  Sweeney's  defense  at  his  trial  on  the  narcotics  and 
bribery  charges  which  were  pending  against  him  in  the 
Superior  Court  for  Los  Angeles;  (c)  That  at  the  opening 
of  the  trial  when  Sweeney  sought  the  continuance  the 
only  designation  and  praecipe  of  counsel  on  file  for  appel- 
lant was  the  one  filed  April  7,  1958,  five  months  before  the 
trial,  signed  "Fred  Stein,  Defendant"  and  "Harry  E. 
Weiss,  Attorney  at  Law,"  which  has  never  been  revoked. 
[Tr.  p.  15.] 

2.  The  Court  erred  in  requiring  appellant,  after  the 
trial  had  opened  and  after  the  motion  for  continuance 
had  been  made  and  denied,  to  designate  Mr.  Sweeney 
as  his  counsel  and  have  Mr.  Sweeney  sign  the  praecipe, 
thus  in  effect  compelling  the  appellant  against  his 
will  to  accept  Mr.  Sweeney  as  his  attorney  to  repre- 
sent him  at  the  trial  [Tr.  p.  35]  after  Mr.  Sweeney 
had  confessed  that  he  could  not  do  a  good  job  of  defend- 
ing appellant  for  fear  his  defense  of  the  narcotics  case 
might  materially  affect  the  defense  to  the  narcotics  charge 
pending  against  Sweeney  in  the  state  court. 

The  importance  of  Assignments  of  Errors  numbers  1 
and  2  requires  extensive  quotations  from  the  reporter's 
transcript,  so  counsel  believe,  in  order  that  full  compliance 
may  be  had  with  Rule  18(d)  of  this  Court.  Accordingly 
we  do  so  below  : 

"Mr.  Sweeney:     Your  Honor,  this  is  a  motion  to 
continue  this  matter  based  on  three  reasons : 


^The  type  of  publicity  to  which  attorney  Sweeney  referred  appears 
in  the  appendix  where  two  newspaper  articles  on  the  subject  are 
reproduced,  one  from  the  Los  Angeles  Times  of  August  30,  1958, 
and  the  other  from  the  Los  Angeles  Tribune  of  Friday,  September 
5,  1958. 
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The  first  being  that  we  were  just  aware  of  the  fact 
that  we  were  going  to  trial  Friday  of  last  week.  We 
have  been  laboring  under  the  impression,  and  offers 
have  been  made  of  a  plea  over  in  the  State  court,  and 
this  matter  was  discussed,  or  an  offer  was  made,  not 
with  Mrs.  Bulgrin,  in  fairness  to  her,  because  she 
was  away  on  vacation — I  think  she  does  know  some- 
thing of  mention  being  made  of  a  plea  over  in  the 
State  court — there  was  a  suggestion,  because  of  the 
defendant's  cooperation  in  the  case  of  United  States 
vs.  Michael  Cohen  that  was  tried  before  Judge 
Clarke,  that  his  cooperation  in  not  testifying  in  be- 
half of  Mr.  Cohen,  which  I  informed  the  Government 
of  at  the  time  that  he  was  not  going  to  testify  in 
behalf  of  Mr.  Cohen— 

The  Court:     He  did  testify,  did  he  not? 

Mr.  Sweeney:  No,  he  did  not.  That  was  his 
brother.  He  did  not.  He  was  not  available.  Pos- 
sibly there  is  some  consideration  in  that. 

Then  there  was  some  further  discussion  about  the 
possibility  of  him  testifying  for  the  Government  in 
this  matter.  As  the  court  was  aware,  I  also  testified 
for  the  Government  against  Michael  Cohen,  so  this 
matter,  if  we  had  known  it  was  going  to  trial,  we 
would  have  tried  him  many,  many  months  ago  be- 
fore Judge  Clarke,  where  the  case  was  originally 
scheduled,  but  it  was  continued  over  pending  this 
cause  of  United  States  v.  Michael  Cohen  pursuant 
to — well,  the  joint  motions  were  made,  or  either  he 
made  the  motion  and  they  were  acquiesced  in  by  the 
Government,  to  have  these  matters  continued. 

As  of  last  week  there  was  still  another  question 
pending  about  his  testimony  for  the  Government,  and 
we  did  not  prepare  for  trial  because  there  had  been 
an  offer  made — well,  I  will  say,  in  all  fairness,  it 
wasn't  an  offer  made  but  there  was  some  discussion — 
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about  whether  or  not  he  was  going  to  be  allowed  to 
go  to  the  State  court  to  plead  to  a  one-count  indict- 
ment that  was  to  be  sought  over  there. 

That  did  not  materialize,  as  I  understand  it.  Dis- 
cussion was  had  with  Mr.  Waters,  and  I  am  informed, 
and  I  was  informed  Friday,  that  we  would  have  to  go 
to  trial. 

Now  I  am  totally  unprepared  to  go  to  trial  in  this 
matter,  thinking  that  this  might  be  worked  out  in  the 
State  court  and  so  we  did  not  prepare  our  defense. 

Secondly,  with  reference  to  this  trial  memoran- 
dum, that  I  received  today,  I  see  that  it  is  at  variance 
materially  with  the  indictment,  or  the  facts  of  the 
indictment,  in  that  the  indictment  alleges  certain  overt 
acts  alleged  to  have  been  committed  by  Fred  Stein 
as  a  part  of  the  indictment,  and  when  we  were  before 
Judge  Clarke  we  did  prepare  defenses  toward  those 
overt  acts,  and  in  reading  this  synopsis  of  the  facts 
presented  to  me  today  in  the  trial  memorandum,  it 
varies  materially  in  the  material  facts  that  they  in- 
tend to  prove. 

The  Court:  That  variation  can  be  taken  care  of 
by  appropriate  objections  to  the  introduction  of  evi- 
dence, if  it  is  material. 

Mr.  Sweeney :  They  are  different  overt  acts  which 
we  have  not  had  any  time  at  all  to  prepare  or  defend 
against. 

The  Court:  If  they  are  alleging  different  overt 
acts  than  that  the  evidence  would  not  be  admissible 
on  it. 

Mrs.  Bulgrin:  I  don't  think  that  is  quite  true, 
your  Honor,  but  I  didn't  want  to  interrupt  Mr. 
Sweeney  on  his  presentation. 

Mr.  Sweeney:  That  is  my  impression  of  the  mat- 
ter. 
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Thirdly,  there  is  a  question  of  the  recent  publicity 
which  I  have  received  in  this  affair  over  on  the  State 
side  by  my  arrest  on  this — what  was  it,  bribery  in- 
cident— that  was  widely  covered  by  radio,  television 
and  the  newspapers,  having  been  carried  on  the  front 
page  of  the  newspapers  and  being  discussed  over 
television  as  well  as  over  the  radio. 

Mr.  Stein  came  to  me  and  asked  me,  did  I  feel  in 
light  of  all  that  had  recently  happened,  was  I  in  the 
proper  mental  attitude  to  represent  him,  and  I  in- 
formed him  that  I  was  not. 

I  felt  that  because  of  the  nature  of  this  kind  of 
charge  and  the  publicity  that  this  case  might  get,  it 
might  materially  affect  any  defense  that  I  might  have 
as  to  my  action  if  I  were  to  be  connected  in  any  way 
to  any  sort  of  situation  like  that. 

The  Court:     That  occurred  several  weeks  ago? 

Mr.  Sweeney:  It  occurred  two  weeks  ago."  [Rep. 
Tr.  p.  4,  line  22,  to  p.  8,  line  2.] 

After  making  the  motion  and  the  Court  announced  that 
the  case  would  go  to  trial  that  morning  of  September  16, 
1958,  Mr.  Sweeney  said  to  the  Court: 

"Mr.  Sweeney:  I  would  like  the  record  to  indi- 
cate that  I  am  totally  both  mentally  and  physically 
unable  to  go  to  trial. 

The  Court:  You  have  been  the  attorney  for  this 
defendant  since  he  was  indicted. 

Mr.  Sweeney:  No.  We  have  had  substitution  of 
attorneys. 

Mrs.  Bulgrin:  Mr.  Sweeney  was  the  attorney  at 
least  in — when  did  I  first  talk  to  you  about  it? 

Mr.  Sweeney:  I  think  Mr.  Weiss  was  the  first 
attorney. 

The  Court:     Russell  Parsons. 
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Mr.  Sweeney:     Then  it  was  Mr.  Weiss. 

The  Court:     Mr.  Weiss. 

Mrs.  Bulgrin:  I  think  as  of  April  28th,  when  I 
got  the  case,  your  Honor,  that  Mr.  Sweeney  was 
the  attorney. 

Mr.  Sweeney:  I  don't  think  there  is  any  desig- 
nation filed. 

The  Court:     Here  is  Paul  Sweeney. 

Mr.  Sweeney:     What  date  was  that? 

The  Court:     April  28,  1958. 

Mrs.  Bulgrin:  My  assignment  date  was  on  6-17- 
58  and  Mr.  Sweeney  appeared  in  court  then. 

Mr.  Sweeney:  I  am  not  denying  the  fact  that  I 
have  appeared  and  represented  the  defendant.  I  just 
wanted  the  record  to  indicate  my  position  in  the  mat- 
ter. 

The  Court:  I  am  sorry  that  I  cannot  agree  with 
you,  counsel.  We  will  go  to  trial."  [Rep.  Tr.  p.  9, 
line  25^  to  p.  11,  line  2.] 

After  the  jury  had  been  empanelled  the  trial  court  called 
counsel  to  the  bench  outside  the  hearing  of  the  jury,  and 
the  following  quotations  from  the  transcript,  pages  60 
through  68,  show  the  further  grounds  on  which  the  motion 
for  continuance  was  based: 

"The  Court:     Very  well. 

Will  counsel  approach  the  bench,  please,  with  the 
defendant. 

(The  following  proceedings  were  had  between  court 
and  counsel  at  the  bench,  with  the  defendant  present, 
outside  the  hearing  of  the  jury)  : 

The  Court:  In  the  records  here  it  appears  as 
though  you  first  appeared  for  this  defendant  on 
March  10,  1958,  that  thereafter  an  appearance  prae- 
cipe was  filed  by  Harry  Weiss  on  April  7th.     There 
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does  not  appear  to  be  a  substitution  of  counsel.  You 
appeared  again  on  April  28th  and  have  since  from 
time  to  time  appeared  for  this  defendant  in  all  mat- 
ters. 

Is  Mr.  Paul  Sweeney  your  counsel,  Mr.  Stein? 

The  Defendant:  Your  Honor,  I  would  like  to  get 
another  attorney. 

The  Court:     Has  he  been  your  attorney? 

The  Defendant:  Yes,  he  has  appeared  for  me 
here. 

The  Court:  Has  he  been  your  attorney  in  this 
case? 

The  Defendant:     No,  he  has  not. 

The  Court:  Was  he  your  attorney  on  March 
10th? 

The  Defendant:  He  has  made  the  appearances 
here. 

The  Court:  Was  he  your  attorney?  Did  you 
authorize  him  to  appear  for  you  ? 

The  Defendant:     Yes. 

The  Court :  Did  you  authorize  him  to  appear  here 
at  the  subsequent  times  that  he  did  appear? 

The  Defendant:  No.  He  came  up.  The  Govern- 
ment, I  understand,  asked  for  the  postponement  and 
that  Mr.  Sweeney  was  to  make  the  motions,  and  he 
called  me — "  [Rep.  Tr.  p.  60,  line  15,  to  p.  61,  line 
19.] 

"The  Court:     Who  is  your  lawyer? 

The  Defendant:  Well,  Mr.  Weiss  was  my  at- 
torney up  until  when  Mr.  Paul  Sweeney  made  his 
first  appearance  and  Mr.  Weiss  stepped  out. 

The  Court:     Up  until  Mr.  Sweeney  appeared? 

The  Defendant:     Yes,  sir. 


—18— 

The  Court:  Mr.  Sweeney  has  been  your  attorney 
since  June  17? 

Mr.  Sweeney:  We  have  been  co-counsel  I  think 
together  at  the  time  of  the  appearance.  We  were  co- 
counsel  at  the  time  of  trial  setting-. 

The  defendant  informs  me  that  since  that  time 
Mr.  Weiss  was  no  longer  representing  him. 

The  Defendant:     That  is  right. 

Mr.  Sweeney:  I  asked  him  about  that  today, 
whether  he  was  going  to  help  try  this  matter  or  not." 
[Rep.  Tr.  p.  62.] 

"The  Court:  Have  you  since  discharged  Mr. 
Sweeney  ? 

The  Defendant:     We  discussed  it. 

The  Court:     Have  you  discharged  him? 

The  Defendant:  No.  That  was  for  the  continu- 
ance which  was  for  today  so  I  could  get  other  counsel. 

The  Court:  No,  this  is  not  August  12th.  June 
17th  to  August  12th  I  do  not  find  any  minute  in  the 
file  since  that  date.  You  were  here  in  this  court  on 
August  12th  and  secured  a  continuance  for  resetting. 

Mr.  Sweeney:     Yes,  I  did.     I  appeared  for  that. 

The  Court:     And  it  was  set  to  this  date. 

Mr.  Sweeney:     It  was  set  to  this  date. 

The  Court:  He  was  authorized  to  represent  you 
then? 

The  Defendant:     Yes. 

The  Court:  You  have  made  no  move  to  get  any 
other  counsel  in  the  meantime? 

The  Defendant:     I  have,  yes. 

The  Court:     Have  you  secured  any  other  counsel? 

The  Defendant:     Yes,  sir. 
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The  Court:     Yes? 

The  Defendant:     Yes. 

The  Court:  You  knew  that  this  case  was  set  on 
August  12th  at  this  date. 

The  Defendant:  Mr.  Sweeney  and  I  discussed  it 
and  he  told  me  he  wasn't  capable,  in  view  of  his 
troubles,  to  give  me  the  proper  defense  that  I  was 
entitled  to.  Yes,  sir.  I  talked  to  some  other  people 
in  regard  to  getting  another  attorney."  [Rep.  Tr.  p. 
63,  Hne  7,  to  p.  64,  line  9.] 


"The  Court:  I  have  here  an  appearance  designa- 
tion of  counsel.     Now  do  you  refuse  to  sign  it? 

The  Defendant:     (Pause.) 

The  Court:  Do  you  refuse  to  sign  designating 
Mr.  Sweeney  as  your  lawyer? 

The  Defendant:     Yes. 

The  Co  art:     You  do  or  do  not? 

The  Defendant:     I  will  sign  it. 

The  Court:     This  is  dated  March  10th. 

Mr.  Sweeney:  I  don't  know  whether  you  should 
consult  someone  else  or  not. 

(Conference  between  counsel  and  the  defendant.) 

Did  you  make  a  telephone  call  this  afternoon  to 
try  to  get  other  counsel? 

The  Defendant:     Yes. 

Mr.  Sweeney:     Did  you  get  him? 

The  Defendant:     No. 

Mr.  Sweeney:  There  is  no  doubt  in  my  mind  but 
that  Harry  Weiss  and  myself  were  representing  him 
at  all  those  times.  Now  when  I  talked  about  repre- 
sentation that  was  since  September,  whenever  the 
publicity  came  out  about  me,  and  then  I  called  him 
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and  asked  him — well,  he  called  me  and  asked,  did  I 
want  to  continue,  and  that  is  the  only  time  the  matter 
of  attorneys  has  come  up.  At  all  times  though  I  did 
think  that  I  was  representing  him  along  with  the 
offices  of  Harry  Weiss. 

The  Court:     Who  is  your  lawyer? 

The  Defendant:     I  talked  to  Mr.  Weiss. 

The  Court:  No,  who  is  your  lawyer,  not  who  you 
talked  to.     Who  is  your  lawyer? 

Mr.  Sweeney:     I  am  one  of  them. 

The  Defendant:     Mr.  Sweeney. 

The  Court:     Mr.  Sweeney  is  your  lawyer? 

The  Defendant:     Yes. 

The  Court:  Very  well.  You  can  sit  down  there 
at  the  table  and  talk  to  Mr.  Sweeney.  I  will  declare 
a  few  moments'  recess,  before  you  put  any  witness  on 
the  stand. 

Mrs.  Bulgrin:     Yes,  your  Honor. 

The  Court:  You  make  up  your  mind  whether  or 
not  Mr.  Sweeney  is  your  lawyer. 

Mr.  Sweeney:  All  right,  sir."  [Rep.  Tr.  p.  64, 
line  16,  to  p.  66,  line  6.] 

He******* 

"The  Court:  Is  Harry  Weiss  one  of  your  law- 
yers? 

The  Defendant:     Yes,  sir. 

The  Court:  I  will  declare  a  recess.  The  clerk 
will  call  Mr.  Weiss  and  get  him  over  here,  wherever 
he  is. 

The  Defendant:     I  talked  to  Mr.  Weiss— 

The  Court:  Otherwise  I  will  send  the  United 
States  Marshal  for  him. 

Is  there  a  United  States  Marshal  present? 
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The  Clerk:     Yes,  your  Honor. 

Mr.  Sweeney:  Let  me  make  a  call  to  Mr.  Weiss, 
your  Honor.  I  am  going  to  represent  this  defendant 
and  I  am  going  to  also  call  Mr.  Weiss  and  find  out 
just  what  his  position  is  in  the  matter. 

The  Court:  Mr.  Weiss  had  better  get  over  here. 
This  is  not  the  first  time  that  this  has  happened,  and 
I  sort  of  have  a  feeling  that  Mr.  Weiss  is  playing 
horse  with  the  courts. 

Mr.  Sweeney:  No,  your  Honor.  In  all  fairness 
to  Mr.  Weiss,  he  advised  me  Friday  that  he  did  not 
think  that  he  was  going  to  appear  in  this  matter  and 
asked  me  what  I  was  going  to  do  in  the  matter,  and 
at  that  time  I  advised  Mr.  Weiss  that  I  was  going  to 
seek  a  continuance  in  order  for  Mr.  Stein  to  get  an- 
other attorney  in  light  of  my  feeling  about  this  thing, 
if  for  no  other  reason.  I  think  Mr.  Stein  has  been 
satisfied  with  my  services  thus  far  and  is  confident 
to  have  me  continue.  But  it  was  just  my  personal 
feeling  in  light  of  my  own  situation  that  just  made 
me  wonder  whether  I  would  be  best  at  this  particular 
time  to  try  what  I  think  was  a  very  important  thing 
in  his  life  with  my  own  troubles  as  they  are. 

The  Court:  It  is  up  to  the  defendant  to  make  up 
his  mind. 

Mr.  Sweeney:  That  I  know.  I  don't  think  Mr. 
Weiss  is  in  any  way  trying  to  avoid  this. 

The  Court:  We  went  through  one  case,  not  be- 
fore me  but  before  another  judge,  where  Mr.  Weiss' 
ofSce  represented  a  client,  they  appeared  repeatedly 
before  three  different  judges,  they  took  six  days  to 
try  it,  the  defendant  was  convicted  and  when  it  came 
time  for  sentence  the  defendant  got  up  and  said  that 
he  was  not  his  lawyer  at  ail  and  had  never  retained 
him. 
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The  Court:  I  want  to  know  now  from  Mr.  Stein 
who  your  lawyer  is. 

The  Defendant:     Mr.  Sweeney. 

The  Court:     Mr.  Sweeney  is  your  lawyer? 

The  Defendant:     Yes,  sir. 

The  Court:  Very  well.  You  can  date  that  as  of 
today. 

The  Clerk:     Shall  I  get  a  new  blank,  your  Honor? 

The  Court:  No,  that  is  all  right.  Strike  it  out 
and  date  it  as  of  today. 

Do  you  wish  Mr.  Sweeney  to  be  substituted  in 
place  and  stead  of  Harry  Weiss? 

The  Defendant:     Yes,  sir. 

The  Court:  Very  well.  The  motion  is  granted 
and  Mr.  Sweeney  is  substituted  as  sole  counsel  for 
the  defendant  Stein. 

Mr.  Sweeney:  I  think  by  tomorrow  we  are  going 
to  have  another  counsel  that  I  will  associate  in  the 
matter."    [Rep.  Tr.  p.  66,  hne  14,  to  p.  68,  line  22.] 

3.  The  refusal  of  the  Court  to  grant  a  continuance  of 
the  trial  so  that  the  appellant  might  secure  other  counsel 
to  take  the  place  of  Sweeney,  who  had  confessed  his  in- 
competence, denied  the  appellant  a  fair  trial  in  that  it 
denied  him  the  right  to  select  his  own  counsel  and  forced 
him  to  trial  with  incompetent  counsel  and  one  not  of  his 
own  choosing.  Among  the  many  evidences  of  Sweeney's 
incompetence,  the  following  are  important: 

(a)  Attorney  Sweeney  failed  to  move  the  Court  after 
the  Government's  witnesses,  Quentin  Browning,  Clarence 
Winfrey,  Celeste  Winfrey,  William  C.  Gilkey,  William 
R.  Farrington,  James  H.  Mulgannon  and  Lawrence  Katz, 
had  testified  to  compel  the  Government  to  produce  any 
statement  made  by  the  witnesses,  and  each  of  them,  which 
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statement  or  statements  relate  to  the  subject  matter  on 
which  the  witnesses  and  each  of  them  had  testified.  (18 
U.  S.  C,  Sec.  3500(b).)' 

(b)  Attorney  Sweeney  failed  to  object  to  questions  by 
Government's  counsel  and  by  the  Court  designed  to  elicit 
defendant's  income  and  sources  of  income  during-  the 
periods  of  time  covered  by  the  charges  in  the  indictment. 
[Rep.  Tr.  pp.  449-451.] 

(c)  Attorney  Sweeney  failed  to  object  to  the  Court's 
remark  during  the  course  of  the  trial  relative  to  the  im- 
peachment of  defendant  by  shewing  his  former  conviction 
of  a  felony  in  that  such  remarks  were  too  broad  and 
prejudicial.     [Rep.  Tr.  p.  452.] 

(d)  Attorney  Sweeney  failed  to  object  to  or  move  to 
strike  the  testimony  elicited  on  the  Court's  introduction 
concerning  the  claim  by  the  Government  that  the  appel- 
lant was  a  bootlegger  in  prohibition  days.  [Rep.  Tr.  p. 
458.] 

(e)  Attorney  Sweeney  failed  to  object  to  the  questions 
of  the  Government  relative  to  the  claim  that  he  was  en- 
gaged in  making  horse  racing  bets  and  using  the  testi- 
mony to  the  detriment  of  appellant  and  which  had  the 
effect  of  prejudicing  the  jury  against  him.  [Rep.  Tr. 
pp.  460-462.] 


^"(b)  After  a  witness  called  by  the  United  States  (in  a  criminal 
case)  has  testified  on  direct  examination,  the  court  shall,  on  motion 
of  the  defendant,  order  the  United  States  to  produce  any  statement 
(as  hereinafter  defined)  of  the  witness  in  the  possession  of  the 
United  States  which  relates  to  the  subject  matter  as  to  which  the 
witness  has  testified.  If  the  entire  contents  of  any  such  statement 
relate  to  the  subject  matter  of  the  testimony  of  the  witness,  the 
court  shall  order  it  to  be  delivered  directly  to  the  defendant  for  his 
examination  and  use." 


(f)  Attorney  Sweeney  failed  to  protect  appellant's 
rights  by  requesting  the  Court  to  give  appropriate  in- 
structions relative  to  the  alibis  on  Counts  Five  and  Six 
proved  by  the  defense  and  which  might  have  brought 
about  a  different  verdict  of  the  jury  on  all  counts  of  the 
indictment. 

(g)  Attorney  Sweeney  failed  to  recognize  the  impor- 
tance of  the  testimony  of  the  Government's  main  witness, 
Browning,  that  the  so-called  partnership  between  appel- 
lant and  Browning  for  the  handling  of  narcotics  abso- 
lutely terminated  in  May,  1956,  and  to  object  to  and  move 
to  strike  all  testimony  as  to  the  overt  acts  Nos.  8  to  17, 
inclusive  [Tr.  p.  3],  occurring  subsequent  to  May,  1956, 
and  to  request  appropriate  instructions  to  the  jury  on  this 
subject. 

(h)  Attorney  Sweeney  failed  to  require  government's 
counsel  to  fix  the  time  and  object  to  the  testimony  of 
Celeste  Winfrey  to  the  effect  that  appellant  delivered  her 
packages  similar  to  the  ones  she  first  described  eight  or 
nine  times  prior  to  her  arrest.     [Rep.  Tr.  p.  261.] 

(i)  Attorney  Sweeney  failed  to  protect  appellant's 
rights  by  failing  to  request  the  Court  to  give  appropriate 
instructions  on  the  law  relating  to  conspiracy  and  to  the 
law  relating  to  an  accomplice  in  view  of  the  evidence  in 
this  case  which  necessitated  the  giving  of  such  instruc- 
tions.    [Rep.  Tr.  pp.  521-527.] 

(j)  Attorney  Sweeney  failed  at  the  appropriate  time 
to  take  exception  to  the  Court's  instructions  and  permitted 
the  erroneous  instructions  on  the  subject  of  accomplices 
and  conspiracy  and  alibis  to  go  unchallenged.  [Rep.  Tr. 
pp.  524-527,  601.] 
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(k)  Attorney  Sweeney  failed  to  make  a  motion  to 
acquit  at  the  close  of  the  case. 

(1)  Attorney  Sweeney  failed  to  produce  vital  and  ma- 
terial evidence  that  appellant  was  in  New  York  from  the 
5th  to  the  19th  of  September,  inclusive,  1956.  [Rep.  Tr. 
pp.  ?>7Z-Z7^,  434.]  The  appellant  offered  to  prove  an 
alibi  that  he  was  in  New  York  on  September  10,  1956, 
which  is  the  time  laid  in  Count  Five.  Browning  testified 
in  support  of  Count  Five  [Rep.  Tr.  p.  124]  that  he  came 
down  from  San  Francisco  to  Los  Angeles  at  the  time 
charged  in  Count  Five,  purchased  five  ounces  of  heroin 
from  appellant  and  took  the  heroin  back  to  San  Francisco 
and  sold  it. 

To  prove  that  appellant  was  in  New  York  at  the  time, 
Sweeney  offered  a  letter  from  Vincent  J.  Dolzen,  the 
general  manager  of  the  Hotel  Seymour,  50  West  45th 
Street,  New  York,  dated  April  18,  1958.  [Deft.  Ex. 
E  for  iden.]  Defendant's  Exhibit  E  showed  that  Stein 
was  in  New  York  City  at  the  Seymour  Hotel  at  all  times 
from  September  6  to  September  19,  inclusive,  1956,  which 
would  have  been  a  complete  answer  to  Browning's  testi- 
mony that  he  purchased  five  ounces  of  heroin  from  ap- 
pellant on  September  10th.  Appellant  denied  the  alleged 
sale  and  all  other  alleged  sales  to  Browning  and  to  the 
Winfreys  or  anyone  else.     [Rep.  Tr.  p.  448.] 

The  Court  sustained  the  Government's  objection  to  the 
admission  of  this  letter  w^hich  would  have  been  a  com- 
plete acquittance  of  appellant  on  Count  Five.  The  Court 
sustained  the  objection  to  the  letter  on  the  ground  that 
the  letter  was  hearsay.  Attorney  Sweeney  or  Attorney 
Weiss  or  Attorney  Sherman,  or  some  of  the  multiple  at- 
torneys for  the  appellant  who  have  been  connected  with 
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the  case,  had  the  letter  in  their  possession  from  its  date 
of  April  18,  1958.  Any  one  of  them  should  have  known 
that  it  was  inadmissible  as  hearsay  but  for  some  inex- 
plicable reason  the  deposition  of  Vincent  J.  Dolzen  was 
not  taken,  nor  was  he  asked  to  appear  as  a  witness  on 
behalf  of  defendant.  If  Dolzen's  deposition  had  been 
taken  or  had  he  appeared  as  a  witness  it  would  have  estab- 
lished the  falsity  of  Browning's  testimony  as  to  the  al- 
leged sale  of  September  10,  1956,  for  which  he  claims  he 
paid  appellant  $3,000  and  would  have  required  a  jury  to 
treat  the  rest  of  his  testimony  with  suspicion. 

4.     The  Court  erred  in  admitting  in  answer  to  the  ques- 
tion: 

"The  Witness  (Browning):  And  Mr.  Winfrey 
had  said  that  he  was  interested  in  the  stuff  if  the 
quality  was  what  it  was  supposed  to  be." 

Objection: 

"Mr.  Sweeney:  Your  Honor,  I  move  that  that 
conversation  be  stricken.  There  is  no  foundation 
shown  that  that  was  in  the  presence  of  this  defend- 
ant."    [Rep.  Tr.  p.  87.] 

"The  Court:  And  conversations  out  of  the  pres- 
ence of  one  of  the  other  conspirators  are  admissible 
if  there  is  sufficient  evidence  from  which  a  reasonable 
person  could  conclude  that  a  conspiracy  had  been 
formed  .  .  .  They  can  join  a  conspiracy  or  they  can 
drop  out.  She  (the  District  Attorney)  may  be  able 
to  show  that  they  joined.  The  objection  is  overruled." 
[Rep.  Tr.  pp.  87-88.] 

5.  The  Court  erred  in  receiving  over  objection  of  ap- 
pellant the  testimony  of  witness  Browning  in  answer  to 
the  question,  approximately  how  many  ounces  of  heroin 
Browning  obtained  from  Stein. 
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Objection: 

"Mr.  Sweeney:  I  object  to  that,  your  Honor,  as 
leading  and  assuming  facts  not  in  evidence.  I  think 
he  said  it  was  a  partnership,  that  it  was  his  own." 
[Rep.  Tr.  p.  109.] 

The  testimony  received  was: 

"A.  I  sold  ten  to  one,  three,  that  is  thirteen,  sold 
twelve,  that  is  twenty-five,  and  plus  the  business  that 
he  had  done  with  Mr.  Winfrey  and  another  time 
twenty-five  all  together  51."    [Rep.  Tr,  pp.  109-110.] 

6.  The  Court  erred  in  receiving  the  testimony  of  the 
witness  Clarence  Winfrey  over  the  objection  of  appel- 
lant's counsel  as  to  the  next  time  (after  February,  1956) 
that  he  purchased  any  of  the  substance  from  Mr.  Stein. 
[Rep.  Tr.  p.  215.] 

Objection : 

''Mr.  Sweeney:  I  move  that  be  stricken  as  not 
responsive  to  the  Court's  question.  The  testimony 
admitted  was,  'Several  times  I  have  seen  him  during 
the  year.'  " 

7.  The  Court  erred  in  admitting  the  testimony  of  the 
witness  Clarence  Winfrey  over  the  objection  of  appel- 
lant's counsel  to  the  question  as  to  how  many  occasions 
were  there  in  January  or  February,  1957,  that  Clarence 
Winfrey  bought  merchandise  from  Mr.  Stein. 

Objection : 

"Mr.  Sweeney:  Your  Honor,  I  object  to  that. 
It  assumes  a  fact  not  in  evidence.  He  doesn't  re- 
member what  date  at  all  in  1957." 

The  testimony  admitted  was: 

'T  don't  know,  maybe  I  saw  him  three  or  four 
times  in  that  time." 
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Winfrey  in  response  to  this  line  of  questions  testi- 
fied that  on  those  occasions  he  bought  merchandise  from 
Stein;  that  on  or  about  March  3  he  bought  3  ounces  from 
Stein.     [Rep.  Tr.  p.  219.] 

8.  The  Court  erred  in  receving  the  testimony  of  wit- 
ness Clarence  Winfrey  over  the  objection  of  appellant's 
counsel  in  answer  to  the  question  as  to  whether  or  not 
Clarence  Winfrey  bought  over  three  ounces  at  a  time 
from  Mr.  Stein. 

Objection: 

"Mr.  Sweeney:     Objected  to  as  having  been  asked 
and  answered." 

The  testimony  received  was : 

"On  some  occasions  I  might  have."     [Rep.  Tr.  p. 
220.] 

9.  The  Court  erred  in  admitting  Government  Exhibits 
2 A  and  2B,  containing  a  package  of  heroin,  over  the  ob- 
jection of  appellant's  counsel. 

Objection: 

"I  will  object  for  the  purpose  of  the  record." 

The  substance  in  question  was  claimed  to  have  been 
purchased  by  a  Mr.  Beard  from  Celeste  Winfrey  and 
purchased  by  a  Government  agent  from  Beard.  [Rep. 
Tr.  pp.  330-334.] 

10.  The  Court  erred  in  receiving  the  testimony  of 
the  Government  agent  Gilkey  over  the  objection  of  appel- 
lant's counsel  to  questions  concerning  the  time  that  Gilkey 
testified  he  saw  Mr.  Beard  go  in  the  direction  of  Celeste 
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Winfrey's  house,  if  he  had  given  Beard  any  money  and 
he  testified  that  he  gave  him  $100  of  official  advance 
funds  on  which  serial  numbers  had  been  noted  and  that 
he  saw  this  money  again  shortly  after  the  arrest  of  Ce- 
leste Winfrey  on  March  12,  1957,  and  that  it  was  the 
same  money  given  to  Beard.  [Rep.  Tr.  pp.  335-337.] 
The  objection  was: 

"Mr.  Sweeney:  I  would  like  the  record  to  note 
the  objection  to  the  introduction  of  the  evidence  on 
the  grounds  that  there  has  been  no  connection  be- 
tween the  defendant  Fred  Stein  and  the  narcotics 
that  w^as  purchased  from  Mr.  Beard,  there  has  been 
no  connection  betw^een  Mr.  Beard  and  IMr.  Stein  by 
way  of  direct  testimony,  and  therefore  we  note  our 
objection."     [Rep.  Tr.  p.  335.] 

11.  The  Court  erred  in  overruling  objections  of  appel- 
lant's counsel  to  testimony  by  the  witness  Evelyn  Stein 
on  cross-examination  concerning  appellant's  occupation  for 
eight  or  nine  years  as  not  proper  cross-examination  and 
immaterial. 

Objection: 

"Mr.  Sweeney:  Your  Honor,  I  am  going  to  ob- 
ject to  this  line  of  questioning  as  improper  cross-ex- 
amination. I  don't  think  any  of  these  points  were 
gone  into  on  direct.  I  think  the  direct  was  limited 
to  two  specific  trips  and  not  to  any  general  married 
life  or  general  background  of  these  parties.  I  there- 
fore think  it  is  not  only  immaterial  but  it  is  improper 
cross-examination." 

The   testimony   related   to   the   manner    in    which    Mr. 
Stein   handled   his   automobile   business   and   whether    he 
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worked  with  dealers  or  independently  on  his  own  account. 
[Rep.  Tr.  pp.  382-384.] 

12.  The  Court  erroneously  instructed  the  jury  on  the 
law  of  a  conspiracy.     [Tr.  pp.  65-66.] 

13.  The  Court  erred  in  denying  appellant's  motion  for 
a  new  trial.     [Motion,  Tr.  p.  68;  Denial,  Tr.  p.  70.] 

14.  The  Court  erred  in  fixing  the  total  sentence  of 
appellant  at  50  years,  which  amounts  to  cruel  and  inhu- 
man punishment  within  the  Eighth  Amendment  to  ^he  Fed- 
eral Constitution.     [Rep.  Tr.  p.  651.] 

15.  The  Court  erred  in  denying  appellant's  motion, 
made  at  the  conclusion  of  the  Government's  case,  to  acquit 
the  appellant  on  Counts  One,  Three,  Four,  Five  and  Six. 
[Rep.  Tr.  pp.  349-354.] 

V. 

SUMMARY  OF  ARGUMENT. 

The  refusal  of  the  Court  to  grant  appellant  time  to 
secure  counsel  to  defend  him  at  the  trial  denied  the  ap- 
pellant a  fair  trial  within  the  meaning  of  the  Sixth 
Amendment  to  the  Federal  Constitution. 

Glasser  v.   United  States   (1942),  315   U.   S.  60, 
62  S.  Ct.  457. 

The  right  of  an  accused  to  counsel  is  a  matter  of  sub- 
stance and  not  form.  It  is  the  solemn  duty  of  the  trial 
judge  to  make  sure  that  representation  of  an  accused  by 
counsel  is  not  an  empty  gesture  but  is  the  fulfillment  of 
the  spirit  and  purpose  of  the  constitutional  mandate. 
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Federal  Constitution,  Sixth  Amendment/ 

Glasser  v.  United  States,  supra; 
Von  Moltke  v.  Gillies  (1948),  332  U.  S.  708,  68 
S.  Ct.  316; 

Johnson  v.  Zethst  (1938),  304  U.  S.  458,  58  S. 
Ct.  1019; 

Thomas  v.  Hunter  (C.  A.   10,  1946),   153  F.  2d 
834; 

Jones  V.  Huff  (C.  A,  D.  C,  1945),  152  F.  2d  14. 

Noncompliance  with  the  constitutional  mandate  of  as- 
sistance of  counsel  to  one  charged  with  a  crime  deprives 
the  Court  of  jurisdiction  to  proceed. 
Johnson  v.  Zerhst,  supra; 

Kuczymski  v.  United  States  (C.  A.  7,  1945),  149 
F.  2d  478. 

The  appellant  did  not  have  a  trial,  as  that  term  is 
usually  understood,  because  attorney  Sweeney,  who  was 
forced  upon  appellant  as  his  counsel,  failed  to  do  the  ordi- 
nary things  in  appellant's  defense  which  any  competent 
attorney  would  have  done  as  shown  by  Assignment  of 
Error  3,  subdivisions  a  to  I,  inclusive,  ante. 

Jones  V.  Huff  (C.  A.,  D.  C,  1945),  152  F.  2d  14. 

In  the  prosecution  of  a  person  for  purchasing  and  sell- 
ing narcotics  the  failure  of  the  Government  to  call  as  a 
witness  a  person  who  was  induced  by  a  Government 
agent    to    attempt    to    purchase    narcotics    from    accused 


^"In  all  criminal  prosecutions,  the  accused  shall  enjoy  the  right  to 
a  speedy  and  public  trial,  by  an  impartial  jury  of  the  State  and 
district  wherein  the  crime  shall  have  been  committed,  which  district 
shall  have  been  previously  ascertained  by  law,  and  to  be  informed  of 
the  nature  and  cause  of  the  accusation;  to  be  confronted  with  the 
witnesses  against  him ;  to  have  compulsory  process  for  obtaining 
witnesses  in  his  favor,  and  to  have  the  Assistance  of  Counsel  for 
his  defense." 


—32— 

raised  an  inference  against  the  Government  on  which  the 
Court  should  have  instructed  the  jury. 

Robinson  v.  United  States  (C.  A.  9,  1959),  262  F. 

2d  645,  approving 
Morei  v.  United  States  (C.  A.  6,  1942),   127  F. 
2d  827. 

If  it  be  conceded  that  attorney  Sweeney  is  a  competent 
lawyer,  the  appellant  did  not  have  a  fair  trial  as  it  ap- 
pears from  the  record  that  Sweeney  was  protecting  him- 
self and  not  his  client,  which  reduced  to  simple  terms 
means  that  Sweeney  did  not  give  the  appellant  the  de- 
fense to  which  due  process  under  the  Fourteenth  Amend- 
ment to  the  Constitution  accorded  him.  Furthermore,  the 
instruction  of  the  Court  that  the  evidence  of  an  accom- 
plice should  be  received  with  caution  did  not  fill  the  gap 
made  in  the  defense  of  the  appellant  by  the  denial  of 
the  Court  of  a  right  to  cross-examine  the  accomplices 
here,  Browning  and  Winfrey  and  his  wife,  on  an  agree- 
ment for  leniency  and  as  to  whether  the  accomplices  be- 
lieved that  their  testimony  would  be  in  their  own  best 
interest. 

Cash  V.  Culver  (1959),  79  S.  Ct.  432. 

In  a  prosecution  for  a  conspiracy  to  violate  the  Fed- 
eral Narcotics  Act  the  declarations  of  a  conspirator  are 
not  admissible  against  a  defendant  where  the  conspiracy, 
as  here,  was  not  established. 

Ong  Way  Jong  v.  United  States  (C.  A.  9,  1957), 
245  F.  2d  392. 

Guilt  may  not  be  established  by  mere  association  how- 
ever close.  It  is  true  that  the  evidence  as  to  Stein's  as- 
sociation with  Browning  and  the  Winfreys  and  his  prior 
record  of  a  conviction  for  narcotics  raises  a  suspicion  of 
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guilt;  but  a  suspicion,  however  strong,  is  not  proof  and 
will  not  serve  in  lieu  of  proof. 

Evans  v.   United  States  (C.  A.  9    1958)    257  F 
2d  121. 

If  there  ever  was  a  conspiracy  here  the  testimony  of 
the  Government's  witness  Browning  established  that  the 
conspiracy  terminated  in  May,  1956.  All  evidence  intro- 
duced by  the  Government  of  overt  acts  after  termination 
of  the  conspiracy  was  inadmissible  and  seriously  preju- 
diced the  appellant's  rights  before  the  jury  as  to  all  counts 
in  the  indictment,  as  every  alleged  overt  act  of  a  sale 
was  translated  into  substantive  offenses  in  subsequent 
counts  in  the  indictment. 

Krulewitch  v.   United  States    (1949),   336  U    S 
440,  69  S.  Ct.  716; 

Lutwak  V.  United  States  (1953),  344  U    S    604 
73  S.  Ct.  481. 

The  evidence  was  insufficient  to  convict  the  appellant  on 
Counts  One,  Three,  Four,  Five  and  Six. 

Ong  Way  Jong  v.  United  States  (C.  A.  9,  1957) 
245  F.  2d  392; 

Evans  v.  United  States  (C.  A.  9,  1958)    257  F 
2d  121; 

Robinson  v.  United  States   (C.  A.  9,   1959)    262 
F.  2d  645 ; 

Thomas  v.  Hunter  (C.  A.   10,   1946),   153  F    2d 
834; 

Morei  v.  United  States  (C.  A.  6,  1942)    127  F   ^d 
827; 

Glasser  v.  United  States  (1942),  315  U.  S   60   6^ 
S.  Ct.  457; 

Kridezuitch  v.    United  States   (1949)     336   U    S 

440,  69  S.  Ct.  716; 
Cash  V.  Culver  (1959),  79  S.  Ct.  432. 
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VI. 

ARGUMENT. 

POINT  I. 

The  Refusal  of  the  Court  to  Grant  Appellant  Time  to 
Secure  Counsel  to  Defend  Him  at  the  Trial  De- 
nied the  Appellant  a  Fair  Trial  Within  the  Mean- 
ing of  the  Sixth  Amendment  to  the  Federal  Con- 
stitution. The  Right  of  an  Accused  to  Counsel 
Is  a  Matter  of  Substance  and  Not  Form.  It  Is 
the  Solemn  Duty  of  the  Trial  Judge  to  Make  Sure 
That  Representation  by  Counsel  of  an  Accused 
Is  Not  an  Empty  Gesture  but  Is  a  Fulfillment  of 
a  Constitutional  Mandate.  Noncompliance  With 
the  Constitutional  Mandate  of  Assistance  of  Coun- 
sel at  the  Trial  to  One  Charged  With  a  Crime  De- 
prives the  Court  of  Jurisdiction  to  Proceed. 

When    the    case    was    called    for    trial    September    16, 
1958,  the  only  attorney  designated  of  record  for  appel- 
lant by  appearance  praecipe   was   Harry   E.   Weiss,   448 
South  Hill  Street,  Los  Angeles.     This  praecipe  had  been 
filed  April  7,  1958.    It  was  signed  by  appellant  Fred  Stein 
and  by  attorney  Harry   E.   Weiss.      [Tr.   p.    15.]      Mr. 
Sweeney  had   appeared   on   three   or   four   occasions    for 
appellant  but  it  seems  that  these  appearances  were  on  be- 
half of  Mr.  Weiss.     In  this  capacity  at  the  opening  of 
the  trial,  attorney  Sweeney  moved  the  Court  for  a  con- 
tinuance on  three  grounds,  all  of  which  from  his  state- 
ment appear  quite  vague.     The  first  ground  of  the  mo- 
tion for  a  continuance  was  that  attorney  Sweeney  did  not 
know  that  the  case  was  going  to  trial  until  Friday  of  the 
preceding  week,  four  days  before  the  commencement  of 
the  trial.     Mr.  Sweeney's  lack  of  knowledge  that  the  case 
was  going  to  trial,  so  he  said,  was  based  upon  some  kind 
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of  plea  that  was  being  negotiated,  by  whom  it  does  not 
appear,  that  the  appellant  would  make  in  the  State  Court 
where  no  charges  were  pending  against  appellant. 
Sweeney  hinted  that  there  were  some  negotiations 
going  on  between  Federal  and  State  narcotics  of- 
ficers for  such  a  plea.  The  defense  of  a  person  in  a 
criminal  case  does  not  travel  on  a  plane  so  flimsy  as  ne- 
gotiations for  plea  in  another  court  where  no  charges 
have  been  made  again  him.  The  only  reasonable  con- 
clusion to  be  drawn  from  the  first  ground  of  Mr.  Swee- 
ney's motion  for  a  continuance  was  that  he  was  engaged 
in  some  sort  of  manipulation  with  the  State  narcotics 
officers  to  help  himself  out  on  the  narcotics  and  bribery 
charges  which  had  been  filed  against  him  in  the  State 
Court  two  weeks  prior  to  the  opening  of  appellant's  trial. 
It  is  not  within  the  realm  of  common  sense  that  Mr. 
Sweeney  could  make  an  adequate  defense  for  the  appel- 
lant in  the  Federal  Court  when  he,  Sweeney,  was  labor- 
ing under  a  charge  of  narcotics  peddling  and  bribery  in 
the  State  Court.  Sweeney  confessed  his  inability  to  make 
an  effective  defense  for  appellant  because  his  defense  of 
the  appellant  might  react  adversely  to  him,  Sweeney,  in 
his  defense  of  the  narcotics  and  bribery  charges  in  the 
State  Court. 

The  second  ground  of  the  motion  amounted  to  nothing 
more  or  less  than  a  vague  reference  to  some  kind  of  a 
deal  relating  to  some  testimony  that  appellant  was  sup- 
posed to  have  given  in  the  case  of  United  States  v.  Mi- 
chael Cohen  which  did  not  involve  a  narcotics  charge. 

The  third  and  real  ground  of  the  motion  for  continu- 
ance was  that  Sweeney  wanted  the  continuance  in  order 
that   the  appellant   might  get  additional   counsel   so   that 
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any  publicity  which  might  result  from  the  trial  of  appel- 
lant if  he,  Sweeney,  appeared  as  his  attorney  would  not 
react  against  Sweeney  and  the  defense  of  himself  on  the 
narcotics  and  bribery  charges  which  had  just  been  brought 
against  him  two  weeks  before  in  the  Superior  Court  of 
Los  Angeles.  [Ante,  Specification  of  Error  No.  1 ;  Rep. 
Tr.  pp.  4-8.] 

While  attorney  Sweeney  adverted  to  the  adverse  pub- 
licity he  had  received  from  his  troubles  in  the  State  Court 
in  his  motion  for  continuance  so  that  appellant  could  obtain 
other  counsel,  he  did  not  elaborate.  Samples  of  the  pub- 
licity appear  in  the  appendage  of  this  brief  .'^ 

After  the  long  discussion  between  the  Court  and  counsel 
for  the  government  and  for  appellant,  which  appears  ante 
under  Specifications  of  Error  No.  1,  the  Court,  in  effect, 
compelled  appellant  to  accept  Sweeney  as  his  counsel  and 
to  sign  in  Court  a  designation  of  Sweeney  as  his  counsel 
and  Sweeney  signed  the  praecipe  to  that  eft"ect.  [Rep.  Tr. 
pp.  66-68.] 

Attorney  Harry  Weiss  was,  as  shown  above,  at  the  time 
case  was  called  the  attorney  of  record  for  appellant,  desig- 
nated as  such  in  a  designation  signed  by  appellant  and 
a  praecipe  signed  by  Mr.  Weiss  April  7,  1958.  [Tr.  p. 
15.]  There  is  nothing  in  this  record  to  show  that  Mr. 
Weiss  ever  retired  from  his  representation  of  the  appellant 


^While  these  two  samples  of  the  adverse  pubHcity  against  Mr. 
Sweeney  do  not  appear  in  the  record,  counsel  feels  justified  in  put- 
ting these  samples  in  the  appendix  to  this  brief  as  Sweeney  made 
the  publicity  a  factual  ground  for  his  motion  for  a  continuance.  _  It 
is  probable  that  if  Sweeney  had  enlightened  the  Court  by  showing 
the  Court  samples  of  the  publicity,  the  Court  would  have  granted 
appellant's  motion  to  continue  the  case  so  that  appellant  might  get 
other  counsel  to  defend  him  who  would  not  have  had  the  insur- 
mountable burden  of  defending  the  appellant  and  himself  on  the 
related  charges. 
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or  that  the  appellant  ever  decided  that  he  should  retire. 
It  could  be  that  Mr.  Weiss  sent  in  Mr.  Sweeney  to  appear 
in  his  place  as  attorney  for  the  appellant.  The  Court 
said  when  he  found  that  Mr.  Weiss  did  not  show  up  for 
the  trial  that  this  was  not  the  first  time  that  the  Courts 
had  had  trouble  with  Mr.  Weiss.  The  Court  mentioned 
a  case  in  which  the  defendant  was  convicted  and  then  the 
defendant  claimed  that  Mr.  Weiss  was  never  his  attorney. 
Obviously,  Sweeney  was  trying  to  protect  Mr.  Weiss  and, 
at  the  same  time,  get  shut  of  the  case,  himself.  The 
Court,  apparently  becoming  somewhat  impatient  with  the 
situation,  stated  that  Mr.  Weiss  had  better  come  in  to 
Court  at  once  and  directed  the  Marshal  to  go  for  Weiss, 
making  the  statement  that,  'T  sort  of  have  a  feeling  that 
Mr.  Weiss  is  playing  horse  with  the  Courts."  [Rep.  Tr. 
pp.  67-68.] 

The  Sixth  Amendment  which  guarantees  the  right  of  a 
defendant  in  a  criminal  case  to  counsel  at  all  stages  of  a 
trial,  is  not  satisfied  by  a  lawyer,  who  accepts  an  employ- 
ment and  then  "plays  horse  with  the  Courts";  or  counsel 
in  the  position  which  Sweeney  occupied,  who  cannot  put 
on  an  adequate  defense  of  a  person  charged  with  a  crime 
for  fear  that  whatever  is  brought  out  in  the  defense  of 
the  client  may  react  unfavorably  to  the  attorney  in  a 
criminal  proceedings  pending  against  the  attorney  in  the 
local  State  Court  on  a  similar  charge  to  that  which  the 
client  is  charged  in  the  Federal  Court. 

The  constitutional  right  to  counsel  provided  by  the 
Sixth  Amendment  was  not  met  by  the  vacillations  of 
Sweeney  and  Weiss  in  this  case.  Obviously,  Sweeney 
was  trying  to  protect  himself  first,  and  Weiss  second, 
with  the  appellant  left  in  the  unfortunate  position  of  not 
knowing  what  to  do  or  say.  The  Sixth  Amendment  was 
plainly  violated  when  the  Court  denied  appellant's  motion 
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for  a  continuance  to  obtain  other  counsel  and,  in  effect, 
compelled  him  to  go  ahead  with  his  trial  with  Sweeney 
representing  him.     [Rep.  Tr.  pp.  66-68.] 

The  case  of  Glasser,  Kretske,  Kaplan  and  Roth  v. 
United  States  (1942),  315  U.  S.  60,  62  S.  Ct.  457,  seems 
to  be  directly  in  point  here.  In  that  case,  Glasser,  Kretske, 
Kaplan  and  Roth  were  indicted.  The  four  persons  men- 
tioned were  found  guilty  upon  an  indictment  charging 
them  with  conspiracy  to  defraud  the  United  States.  (18 
U.  S.  C,  Sec.  88.)  The  Court  of  Appeals  affirmed  the 
convictions.  (116  F.  2d  690.)  Glasser,  Kretske  and 
Roth  petitioned  the  Supreme  Court  for  certiorari,  which 
was  granted.  Glasser  and  Kretske  had  been  assistant 
United  States  Attorneys  until  a  short  time  before  the 
indictment  was  returned. 

William  Stewart  was  employed  by  Glasser  to  represent 
him  and  entered  his  appearance  as  Glasser's  attorney. 
The  firm  of  Harrington  and  McDonald  entered  their  ap- 
pearance for  Kretske.  At  the  commencement  of  the  trial, 
:\IcDonald  informed  the  Court  that  Kretske  did  not  wish 
to  be  represented  by  him.  The  Court  then  asked  Stewart 
if  he  could  act  as  Kretske's  attorney.  Defendant  Glasser, 
who  was  represented  by  StCAvart,  said  he  would  like  to  have 
his  own  attorney  represent  him,  alone.  After  a  colloquy 
between  counsel  and  the  Court,  the  Court  entered  an  order 
vacating  the  appointment  of  McDonald  as  attorney  for 
Kretske,  and  appointed  Stewart  to  represent  him.  Glasser 
remained  silent.  Stewart  thereafter  represented  Glasser 
and  Kretske  throughout  the  trial.  At  the  conclusion  of 
the  trial,  all  of  the  defendants  were  convicted,  and  the 
Seventh  Circuit  affirmed.  (116  F.  2d  690.)  The  Supreme 
Court  granted  certiorari. 

Numerous  grounds  were  urged  in  the  Supreme  Court 
for   reversal.     The   Supreme   Court   affirmed  the  convic- 
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tion  of  Kretske  and  Roth  but  reversed  Glasser's  conviction. 
Glasser's  conviction  was  reversed  solely  upon  the  ground 
of  the  appointment  by  the  Court  of  his  counsel,  Stewart, 
to  represent  Kretske.  It  is  impossible  to  distingnish  the 
Glasser  case  from  the  case  involved.  In  the  case  involved, 
Sweeney  did  not  want  to  be  forced  to  trial  as  appellant's 
attorney  because  he  feared  it  would  hinder  the  defense  of 
himself  in  the  similar  charge  which  he  was  then  facing  in 
the  State  Court  The  Supreme  Court  reversed  the  Glasser 
case  because  there  was  some  conflict  in  the  defense  by 
Stewart  of  both  Glasser  and  Kretske.  On  the  face  of 
things,  it  is  clear  that  Sweeney  was  faced  with  a  much 
more  serious  problem  as  he,  himself,  was  involved  per- 
sonally. It  is  too  much  to  expect  of  human  nature  that 
an  attorney  would  do  his  best  in  a  criminal  case  to  defend 
his  client,  where  a  vigorous  defense  of  the  client  would 
have  the  effect  of  embarrassing  the  attorney  in  the  defense 
of  himself  on  a  similar  charge.  Reversing  the  conviction 
of  Glasser.    The  Supreme  Court  said: 

'To  determine  the  precise  degree  of  prejudice  sus- 
tained by  Glasser  as  a  result  of  the  court's  appoint- 
ment of  Stewart  as  counsel  for  Kretske  is  at  once 
difficult  and  unnecessary.  The  right  to  have  the  as- 
sistance of  counsel  is  too  fundamental  and  absolute  to 
allow  courts  to  indulge  in  nice  calculations  as  to  the 
amount  of  prejudice  arising  from  its  denial.  Cf. 
Snyder  v.  Massachusetts,  291  U.  S.  97,  116,  54  S. 
Ct.  330,  336,  78  L.  Ed.  674.  90  A.  L.  R.  575;  Tumey 
V.  Ohio,  273  U.  S.  510,  535,  47  S.  Ct.  437,  445,  71 
L.  Ed.  749,  50  A.  L.  R.  1243;  Patton  v.  United 
States,  281  U.  S.  276,  292,  50  S.  Ct.  253,  256,  74 
L.  Ed.  854,  70  A.  L.  R.  263.  And  see  McCandless  v. 
United  States,  298  U.  S.  342,  347,  56  S.  Ct.  764, 
766,  80  L.  Ed.  1205.  Of  equal  importance  with  the 
duty  of  the  court  to  see  that  an  accused  has  the  as- 
sistance of  counsel  is  its  duty  to  refrain  from  em- 
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barrassing  counsel  in  the  defense  of  an  accused  by 
insisting,  or  indeed,  even  suggesting  that  counsel 
undertake  to  concurrently  represent  interests  which 
might  diverge  from  those  of  his  first  client,  when 
the  possibility  of  that  divergence  is  brought  home  to 
the  court.  In  conspiracy  cases,  where  the  liberal 
rules  of  evidence  and  the  wide  latitude  accorded  the 
prosecution  may,  and  sometimes  do,  operate  unfairly 
against  an  individual  defendant,  it  is  especially  im- 
portant that  he  be  given  the  benefit  of  the  undivided 
assistance  of  his  counsel  without  the  court's  becoming 
a  party  to  encumbering  that  assistance.  Here  the 
court  was  advised  of  the  possibiHty  that  conflicting 
interests  might  arise  which  would  diminish  Stewart's 
usefulness  to  Glasser.  Nevertheless  Stewart  was 
appointed  as  Kretske's  counsel.  Our  examination  of 
the  record  leads  to  the  conclusion  that  Stewart's 
representation  of  Glasser  was  not  as  effective  as  it 
might  have  been  if  the  appointment  had  not  been 
made.  We  hold  that  the  court  thereby  denied  Glasser 
his  right  to  have  the  eft'ective  assistance  of  counsel, 
guaranteed  by  the  Sixth  Amendment.  This  error 
requires  that  the  verdict  be  set  aside  and  a  new  trial 
ordered  as  to  Glasser."  (315  U.  S.  pp.  75,  76;  62 
S.  Ct.  pp.  467-468.) 

At  this  point  we  again  advert  to  the  publicity  mentioned 
by  attorney  Sweeney  when  he  made  the  motion  for  con- 
tinuance of  the  trial  so  that  other  counsel  could  be  secured 
and  relieve  him  from  the  burden  of  taking  the  chance  by 
the  trial  of  appellant's  case  of  hurting  his  defense  to  the 
charges  pending  against  him  in  the  State  Court,  filed  just 
two  weeks  before.  Although  the  newspaper  clippings  at- 
tached are  not  a  part  of  the  record,  we  feel  justified,  under 
the  circumstances,  in  attaching  them  as  an  appendix  to 
this  brief.     Once   attorney    Sweeney   had   mentioned   the 
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publicity,  it  was  his  duty  as  an  officer  of  the  Court  to  in- 
form the  Judge  of  the  particulars  of  the  charges  against 
him  in  the  State  Court;  and,  too,  it  possibly  was  the 
Judge's  duty  to  continue  the  case  at  least  long  enough  for 
the  Judge  to  find  out,  from  the  actual  facts,  what  was  on 
attorney  Sweeney's  mind,  and  thus  clarify  the  vague  and 
indefinite  statements  he  made  to  the  Court. 

In  Johnson  v.  Zerbst  (1938),  304  U.  S.  458,  58  S.  Ct. 
1019,  and  Von  Moltke  v.  Gillies  (1948),  332  U.  S.  708, 
68  S.  Ct.  316,  both  habeas  corpus  proceedings,  the  Su- 
preme Court  held  that  the  lack  of  the  assistance  of  coun- 
sel at  a  trial  in  a  criminal  case  deprived  the  Court  of 
jurisdiction  to  proceed.  All  the  cases  hold  that  a  defend- 
ant is  entitled  to  counsel  of  his  own  choosing.  Appellant 
did  not  choose  Sweeney  to  try  this  case  for  him  and  tried 
as  best  he  knew  how  to  get  rid  of  him.  But  he  was  un- 
able to  do  so  and  was  forced  to  accept  him  and  proceed 
with  the  trial,  resulting  in  the  unfortunate  circumstances 
in  this  brief  detailed  of  a  50  year  sentence  meted  out  to 
a  man  of  51  years  on  which  he  is  not  entitled  to  parole. 

It  was  said  in  Johnson  v.  Zerbst: 

"There  is  insistence  here  that  petitioner  waived  this 
constitutional  right.  The  District  Court  did  not  so 
find.  It  has  been  pointed  out  that  'courts  indulge 
every  reasonable  presumption  against  waiver'  of 
fundamental  constitutional  rights  and  that  we  'do  not 
presume  acquiescence  in  the  loss  of  fundamental 
rights.'  A  waiver  is  ordinarily  an  intentional  re- 
linquishment or  abandonment  of  a  known  right  or 
privilege.  The  determination  of  whether  there  has 
been  an  intelligent  waiver  of  right  to  counsel  must 
depend,  in  each  case,  upon  the  particular  facts  and 
circumstances  surrounding  that  case,  including  the 
background,  experience,  and  conduct  of  the  accused. 
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"The  constitutional  right  of  an  accused  to  be  rep- 
resented by  counsel  invokes,  of  itself,  the  protection 
of  a  trial  court,  in  which  the  accused — whose  life  or 
liberty  is  at  stake — is  without  counsel.  This  protect- 
ing duty  imposes  the  serious  and  weighty  responsibili- 
ty upon  the  trial  judge  of  determining  whether  there 
is  an  intelligent  and  competent  waiver  by  the  accused. 
While  an  accused  may  waive  the  right  to  counsel, 
whether  there  is  a  proper  waiver  should  be  clearly 
determined  by  the  trial  court,  and  it  would  be  fitting 
and  appropriate  for  that  determination  to  appear  upon 
the  record."    (304  U.  S.  pp.  464-465,  58  S.  Ct.  1023.) 

Sweeney  confessed  that  he  had  done  nothing  to  prepare 
for  appellant's  trial.  He  had  busied  himself  with  his 
own  troubles  during  the  two  weeks  immediately  preceding 
the  trial  and  had  engaged  in  some  form  of  manipulations 
to  have  appellant  make  a  plea  in  the  State  Court  where 
he  had  not  been  charged  with  anything.  This  was  an  in- 
dulgence in  frivolity  by  attorney  Sweeney  and  the  Court 
would  have  been  justified  if  it  had  made  inquiry  into  the 
subject,  in  finding  that  Sweeney  was  talking  with  the 
State  authorities  in  his  own  behalf,  with  no  thought  of 
his  client's  welfare. 

It  was  said  in  Von  Moltke  v.  Gillies,  supra: 

"Prior  to  trial  an  accused  is  entitled  to  rely  upon 
his  counsel  to  make  an  independent  examination  of 
the  facts,  circumstances,  pleadings  and  laws  involved 
and  then  to  offer  his  informed  opinion  as  to  what  plea 
should  be  entered.  Determining  whether  an  accused 
is  guilty  or  innocent  of  the  charges  in  a  complex 
legal  indictment  is  seldom  a  simple  and  easy  task  for 
a  layman,  even  though  acutely  intelligent.  Conspiracy 
charges  frequently  are  of  broad  and  confusing  scope. 
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and  that  is  particularly  true  of  conspiracies  under 
the  Espionage  Act.  See  e.g.,  Gorin  v.  United  States, 
312  U.  S.  19,  61  S.  Ct.  429,  85  L.  Ed.  488;  United 
States  V.  Heine,  2  Cir.,  151  F.  2d  813.  And  espe- 
cially misleading  to  a  layman  are  the  overt  act  allega- 
tions of  a  conspiracy.  Such  charges  are  often,  as  in 
this  indictment,  mere  statements  of  past  associations 
or  conferences  with  other  persons,  which  activities 
apparently  are  entirely  harmless  standing  alone.  *  *  * 

"It  is  the  solemn  duty  of  a  federal  judge  before 
whom  a  defendant  appears  without  counsel  to  make  a 
thorough  inquiry  and  to  take  all  steps  necessary  to 
insure  the  fullest  protection  of  this  constitutional 
right  at  every  stage  of  the  proceedings.  Johnson  v. 
Zerbst,  304  U.  S.  458,  463,  58  S.  Ct.  1019,  1022, 
82  L.  Ed.  1461,  146  A.  L.  R.  357;  Hawk  v.  Olson, 
326  U.  S.  271,  278,  66  S.  Ct.  116,  120,  90  L.  Ed.  61. 
This  duty  cannot  be  discharged  as  though  it  were  a 
mere  procedural  formality.     *     *     * 

"The  fact  that  an  accused  may  tell  him  that  he  is 
informed  of  his  right  to  counsel  and  desires  to  waive 
this  right  does  not  automatically  end  the  judge's  re- 
sponsibility. To  be  valid  such  waiver  must  be  made 
with  an  apprehension  of  the  nature  of  the  charges, 
the  statutory  offenses  included  within  them,  the  range 
of  allowable  punishments  thereunder,  possible  de- 
fenses to  the  charges  and  circumstances  in  mitigation 
thereof,  and  all  other  facts  essential  to  a  broad  under- 
standing of  the  whole  matter.  A  judge  can  make 
certain  that  an  accused's  professed  waiver  of  counsel 
is  understandingly  and  wisely  made  only  from  a 
penetrating  and  comprehensive  examination  of  all  the 
circumstances  under  which  such  a  plea  is  tendered." 
(332  U.  S.  pp.  322,  323,  324,  68  S.  Ct.  pp.  722,  723.) 
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POINT  II. 

Appellant's  Motion  for  a  New  Trial  Should  Have 
Been  Granted;  or  at  Least  Appellant  Should  Have 
Been  Given  the  5  Days  Allowed  in  Rule  33, 
Federal  Rules  of  Criminal  Procedure  to  Make 
His  Motion  for  New  Trial. 

Counsel  are  aware  of  the  rule  that  the  granting  or 
denying  of  a  motion  for  new  trial  is  a  matter  within  the 
sound  discretion  of  the  trial  court.  {Gayc  v.  United 
States  (C.  A.  9,  1948),  167  F.  2d  122,  125.)  The 
denial  of  the  motion  for  new  trial  in  this  case  stands 
on  a  different  footing.  The  motion  for  new  trial  was 
largely  in  the  statutory  form.  (F.  R.  Cr.  P.,  18  U.  S.  C, 
Form  23,  p.  623.)  Paragraph  9  of  the  motion  [Tr.  p. 
68]  differs  from  the  statutory  form  and  is  as  follows: 

'The  defendant  was  substantially  prejudiced  and 
deprived  of  a  fair  trial  by  reason  of  the  following 
circumstances,  defendant  was  not  granted  a  reasonable 
continuance  in  order  for  him  to  secure  additional 
counsel." 

It  is  evident  from  that  statement  in  the  motion  for  a 
new  trial  that  Mr.  Sweeney  was  desirous  of  avoiding  the 
dilemma  in  which  he  found  himself  at  the  trial  of  trying 
to  represent  the  appellant  and  at  the  same  time  be  careful 
not  to  trample  on  his  own  feet  in  the  State  narcotics  and 
bribery  cases  pending  against  him.  It  seems  that  this  was 
the  last  opportunity  Mr.  Sweeney  had  to  raise  the  vital 
point,  that  he  had  been  unwillingly  pushed  into  the  trial  of 
the  case  when  he  knew  that  he  could  not  represent  the  ap- 
pellant effectively  without  infringing  upon  the  defenses 
which  he,  Sweeney,  had  to  make  in  the  narcotics  and  brib- 
ery charges  pending  against  him  in  the  Superior  Court  for 
the  County  of  Los  Angeles.     At  this  point,  if  the  Court 
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had  given  appellant  the  5  days  fixed  by  Rule  33  to  make 
his  motion  for  a  new  trial,  enough  time  would  have  been 
allowed  for  appellant  to  obtain  other  counsel,  unfettered 
by  personal  considerations,  who  probably  could  and  would 
have  brought  this  case  on  the  motion  for  new  trial  within 
the  rule  of  Glasser  v.  United  States,  supra;  Johnson  v. 
Zerhst,  supra;  Von  Moltke  v.  Gillies,  supra;  and  Cash  v. 
Culver  (1959),  79  S.  Ct.  432. 

The  appellant  was  entitled  as  a  matter  of  law,  under 
Rule  ZZ,  to  such  consideration  and  should  have  been  al- 
lowed to  obtain  other  counsel  to  present  the  facts  of  the 
incompetent  manner  in  which  Mr.  Sweeney  handled  the 
trial,  not  due  to  Mr.  Sweeney's  lack  of  ability,  but  to  the 
ghost  of  Sweeney's  own  trial  lurking  in  his  subconscious 
mind  and  constantly  signaling  to  Sweeney  to  be  careful 
of  what  he  did  in  defense  of  appellant,  as  any  move  he 
might  make  for  appellant  would  embarrass  him  at  his 
own  trial. 

The  appellant  was  thus  denied  a  fair  hearing  on  his 
Motion  for  new  trial,  in  violation  of  Rule  ZZ.  In  the 
circumstances,  appellant  was  not  given  due  process  of 
law  within  the  meaning  of  the  5th  Amendment  or  allowed 
assistance  of  counsel  for  his  defense  as  guaranteed  to 
him  by  the  6th  Amendment.  {Jones  v.  Hujf,  supra; 
Glasser  v.  United  States,  supra;  Johnson  v.  Zerhst,  supra; 
Von  Moltke  v.  Gillies,  supra.) 

The  rights  guaranteed  by  the  5th  and  6th  Amendments 
cannot  be  served  by  applying  them  to  suit  the  personal 
convenience  of  a  judge.  The  Court  refused  to  hear  the 
motion  unless  it  was  filed  immediately  and  argued  the 
next  day  after  the  verdict,  September  23,  1958,  which  was 
a  Tuesday.  [Rep.  Tr.  pp.  639-640.]  The  record  indicates 
that  the  Judge  was  leaving  on  his  vacation  the  afternoon 
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of  the  23rd  of  September  and  would  be  gone  for  an 
indefinite  period.  [Rep.  Tr.  pp.  639-640.]  The  fact  that 
the  Judge  was  going  on  his  vacation  the  afternoon  of 
September  23,  1958,  could  have  exercised  an  unconscious 
influence  upon  the  Judge,  moving  him  to  deny  a  continu- 
ance of  the  trial  on  September  16,  1958,  knowing  that  he 
would  be  leaving  on  September  23,  1958,  and  that  the 
trial  would  take  up  most  of  the  intervening  time.  A 
defendant  in  a  criminal  case  may  not  be  deprived  of  any 
right  to  suit  the  convenience  of  a  Judge.  While  the  con- 
venience of  the  Court  may  be  important,  the  convenience 
of  a  judge  of  the  court  is  of  no  consequence.  The  Court 
should  have  allowed  appellant  the  5  days  provided  in  Rule 
33.  Failure  to  do  so  requires  a  reversal  of  the  order 
denying  appellant's  motion  for  new  trial. 

POINT  III. 

Attorney  Sweeney's  Defense  of  the  Appellant  in  the 
Trial  Was  Inadequate  and  Incompetent,  so  Much 
so  That  the  Appellant  Did  Not  Have  a  Trial 
Within  the  Meaning  of  the  Sixth  and  Eighth 
Amendments  to  the  Constitution. 

Attorney  Sweeney's  weak,  inadequate  and  incompetent 
defense  of  appellant  at  the  trial  could  have  been  avoided 
at  the  outset  if  Sweeney  had  strongly  impressed  upon  the 
Court  at  the  commencement  of  the  trial  his  inability,  for 
personal  reasons,  to  defend  the  case  properly.  The  op- 
portunity arose  again  upon  the  motion  for  new  trial  but 
Sweeney  failed  to  demand  the  5  days  appellant  was  en- 
titled to  under  Rule  33  to  make  his  motion.  Instead  of 
taking  a  firm  position  at  the  commencement  of  the  trial, 
and  upon  the  motion  for  new  trial,  Sweeney  weakly 
acceded  to  his  being  pushed  into  the  trial  of  the  case  and 
to  making  the  motion  for  new  trial  prior  to  the  5  days 
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insist  upon  a  continuance  at  the  beginning  of  the  trial  and 
his  failure  to  insist  upon  the  right  of  the  appellant  to  have 
5  days  within  which  to  make  the  motion  for  new  trial 
have  been  fully  covered  in  Points  1  and  2  above.  We 
advert  to  these  failures  now  for  the  purpose  of  pointing  out 
the  particulars  in  which  Sweeney  failed  to  give  the  appel- 
lant any  more  than  a  token  defense,  which  failures  we 
have  set  up  in  detail  in  Assignment  of  Errors  No.  3,  ante. 

Appellant  was  convicted  solely  upon  the  testimony  of 
three  government  witnesses,  Quentin  Browning,  Clarence 
Winfrey  and  Celeste  Winfrey,  described  in  the  indictment 
as  "unindicted  co-conspirators,"  and  four  officers,  William 
C.  Gilkey,  James  H.  Mulgannon  and  Lawrence  Katz, 
Federal  Narcotics  Agents,  and  William  R.  Farrington. 
who  is  a  deputy  sheriff  in  Los  Angeles  County,  assigned 
to  the  narcotics  division.  Attorney  Sweeney  did  not, 
at  the  conclusion  of  the  testimony  of  any  of  these  wit- 
nesses, demand  the  production  of  statements  and  reports 
which  the  witnesses  had  made  in  the  case,  as  he  should 
have  done.     (18  U.  S.  C,  Sec.  3500.) 

The  production  of  the  statements  and  reports  of  those 
witnesses,  made  prior  to  the  trial,  was  the  only  sure  way 
to  develop,  on  cross  examination  of  the  Government's  wit- 
nesses, the  manipulations  of  the  officers  and  the  promises 
of  the  officers  to  Browning  and  to  the  two  Winfreys  of 
immunity  from  prosecution  and  all  other  important  things 
to  the  defense  in  their  testimony.  The  statements  and 
reports  would  have  been  of  the  greatest  value  in  the  de- 
fense of  the  appellant,  as  he  was  convicted  solely  upon  the 
testimony  of  the  accomplices.  Nothing  could  have  occurred, 
which  could  have  demonstrated  more  clearly  Sweeney's 
incompetence,  than  the  failure  to  demand  the  statements.  It 
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cannot  be  supposed  that  Sweeney  was  ignorant  of  Section 
3500  or  the  case  of  Jencks  v.  United  States  (1957),  353 
U.  S.  657,  77  S.  Ct.  1007.  Section  3500  is  known  by  its 
popular  name  as  the  Jencks  law.  The  section  became  ef- 
fective in  September,  1957,  and  was  based  on  the  Jencks 
decision.  Due  to  the  wide  publicity  following  the  Jencks 
decision  and  the  adoption  of  Section  3500,  a  lawyer  practic- 
ing criminal  law,  as  Sweeney  was,  who  did  not  know  about 
the  section  and  its  several  intendments  would,  in  itself,  be 
enough  to  demonstrate  his  incompetence  to  try  a  criminal 
case  in  the  Federal  Courts.  There  is  no  answer  to 
Sweeney's  failure  to  take  advantage  of  this  vital  element 
in  the  defense  of  appellant  other  than  the  fact  that  the 
record  indicates  that  he,  himself,  was  involved  in  the 
narcotics  racket  and  that  he  did  not  dare  to  ask  for  the 
reports,  as  the  manipulations  prior  to  the  trial,  in  which 
he  confessed  he  had  indulged,  would  probably  have  ex- 
posed him  as  as  a  member  of  the  racket. 

Under  Jencks  v.  United  States,  supra,  if  Mr.  Sweeney 
had  demanded  the  reports  and  they  had  been  refused,  there 
was  nothing  the  Government  could  have  done  but  dismiss 
the  indictment. 

In  order  that  we  may  keep  this  brief  within  the  limits 
provided  by  Rule  18(e)  we  think  it  sufficient  to  refer  to 
the  other  harmful  omissions  of  Sweeney  at  the  trial  by 
inviting  the  Court's  attention  ante  to  Assignment  of 
Errors  3(b) — (1)  where  these  vital  omissions  of  Sweeney 
are  set  forth  with  particularity  and  with  the  transcript 
references. 

The  relationship  between  client  and  attorney  is  of  the 
most  sensitive  character.  The  statutes  and  rules  of  pro- 
fessional conduct  put  this  relationship  on  a  level  higher 
than  that  trodden  by  the  crowd  in  a  workaday  world.    The 


mere  fact  that  an  attorney  is  charged  in  a  formal  criminal 
complaint  with  narcotics  peddling  and  bribery  in  connec- 
tion with  such  peddling  should  disqualify  him  while  he  is 
laboring  under  those  charges  from  appearing  in  any 
Court,  and  especially,  in  defense  of  a  narcotics  case  in 
which  he  confesses  to  the  Court  that  he  himself  might  be 
incidentally  involved.  A  defendant  charged  with  the  sale 
and  distribution  of  narcotics  would  be,  by  public  acclaim, 
convicted  before  his  trial  started,  if  the  jury  suspected 
that  the  attorney  representing  defendant  had  been  him- 
self charged  in  a  formal  complaint  with  being  a  narcotics 
peddler. 

The  recent  decision  of  Cash  v.  Culver  (Feb.  24,  1959), 
79  S.  Ct.  432,  seems  to  us  to  be  directly  in  point.  The  facts 
in  Cash  v.  Culver  are  analogous  to  those  of  appellant's 
case.  The  Cash  case  came  up  from  Florida  on  a  petition 
for  habeas  corpus.  The  case  holds  that  the  14th  Amend- 
ment requires  that  the  accused  must  have  legal  assistance 
at  a  trial  in  a  state  court.  The  defendant.  Cash,  was 
charged  and  convicted  of  burglary  in  Florida.  He  was 
sentenced  to  15  years  in  the  penitentiary.  His  accomplice, 
Allen,  who  testified  for  the  State  got  10  years  and  proba- 
tion. Defendant  Cash  had  counsel  but  his  counsel  with- 
drew from  the  case  just  prior  to  trial.  Cash  asked  for 
a  continuance  to  obtain  counsel,  or  that  the  court  appoint 
counsel  to  defend  him;  the  Court  denied  the  motion.  The 
case  went  to  trial  with  Cash  appearing  for  himself. 

In  spite  of  Florida  law,  which  provides  counsel  for  de- 
fendant only  in  a  capital  case,  the  Supreme  Court  re- 
versed the  decision  of  the  Florida  Supreme  Court  which 
had  affirmed  the  order  of  the  lower  court  denying  Cash's 
petition  for  habeas  corpus.     The  Supreme  Court  said: 

'Tn  the  17  years  that  have  passed  since  its  decision 
in  Betts  v.  Brady,  316  U.  S.  455,  62  S.  Ct.  1252,  86 
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L.  Ed.  1595,  this  Court,  by  a  traditional  process  of 
inclusion  and  exclusion  has,  in  a  series  of  decisions, 
indicated  the  factors  which  may  render  state  criminal 
proceedings  without  counsel  so  apt  to  result  in  in- 
justice as  to  violate  the  Fourteenth  Amendment.  The 
alleged  circumstances  of  the  present  case  so  clearly 
make  it  one  where,  under  these  decisions,  federal 
organic  law  required  the  assistance  of  counsel  that 
it  is  unnecessary  here  to  explore  the  outer  Hmits  of 
constitutional  protection  in  this  area."  (79  S.  C.  pp. 
435-436.) 

The  Cash  case  is  also  controlling  authority  on  the  point 
that  Attorney  Sweeney  was  derelict  in  his  duty  in  not 
demanding  the  statement  or  reports  of  the  Government 
witnesses  who  testified  at  the  trial  (18  U.  S.  C,  Sec.  3500) 
as  the  reports  or  statements  were  the  best  foundation  for 
cross-examination  of  the  accomplices,  Browning,  and  the 
two  Winfreys,  on  whether  or  not  they  were  "testifying 
under  an  agreement  for  leniency"  and  whether  or  not  they 
believed  that  their  testimony  would  be  in  their  ''best 
interest."     (79  S.  Ct.  p.  436.) 

Counsel  for  appellant  respectfully  assert  that  if  they 
are  right  as  they  think  they  are,  that  appellant  has  been 
denied  a  fair  trial  because  he  had  to  go  through  his  trial 
with  Attorney  Sweeney  as  his  lawyer,  then  the  conviction 
on  all  counts  of  the  indictment  should  be  reversed.  How- 
ever, the  gravity  of  the  charges  in  the  indictment  and  the 
severity  of  the  sentence  constrains  counsel  to  attack  the 
conviction  on  the  following  additional  grounds  which 
they  believe  to  be  meritorious. 
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POINT  IV. 

The  Evidence  Is  Insufficient  to  Justify  the  Verdict  on 
Any  One  of  the  Five  Counts  in  the  Indictment, 
Counts  One,  Three,  Four,  Five  or  Six,  Upon 
Which  Appellant  Was  Convicted. 

Count  One  charges  a  conspiracy  between  appellant  and 
three  "unindicted  co-conspirators,"  Quentin  Browning, 
Clarence  Winfrey  and  Celeste  Winfrey.  Seventeen  overt 
acts  are  alleged  in  the  indictment.  The  indictment  charges 
that  the  conspiracy  was  formed  on  or  about  January  1, 
1956  and  lasted  until  July  11,  1957.  The  indictment  al- 
leges the  date  of  the  first  overt  act  as  January  21,  1956; 
and,  the  seventeenth  and  last  one,  as  July  11,  1957.  [Tr. 
pp.  1-3.] 

We  believe  that  the  Court  correctly  stated  the  rule  when 
overruling  an  objection  of  appellant's  counsel  Sweeney  to 
a  question  by  the  District  Attorney  of  what  Winfrey  said 
to  Browning  concerning  his  interest  in  the  "stuff"  if  the 
quality  of  the  "stuff"  was  what  it  was  supposed  to  be. 
The  grounds  of  Mr.  Sweeney's  objection  were  that  no 
foundation  had  been  laid  and  that  the  conversation  was 
not  in  the  presence  of  the  defendant.  The  Court  over- 
ruled the  objection,  stating: 

"And  the  conversations  out  of  the  presence  of  one 
of  the  other  conspirators  are  admissible  if  there  is 
sufficient  evidence  from  which  a  reasonable  person 
could  conclude  that  a  conspiracy  had  been  formed." 
[Rep.  Tr.  p.  87.] 

It  is  appellant's  position  that  the  record  is  barren  of 
"sufficient  evidence  from  which  a  reasonable  person  could 
conclude  that  a  conspiracy  had  been  formed."  The  only 
testimony  on  the  subject  of  the  formation  of  a  conspiracy 
was  that  of  accomplice  Browning.     There  is  nothing  in 
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the  testimony  of  the  Winfreys,  separately  or  together, 
sufficient  to  estabhsh  or  tend  to  estabHsh  a  preliminary 
agreement  for  a  conspiracy  or  that  if  one  had  been  formed 
that  the  Winfreys  joined  it. 

Browning  testified  over  the  objection  of  appellant  to 
the  conclusion  that:  "We  were  partners.  We  were  to  be 
partners."  [Rep.  Tr.  pp.  71-77.]  Browning  testified  that 
the  alleged  agreement  or  partnership  was  formed  in  Los 
Angeles.  At  their  first  meeting,  there  was  no  discussion 
of  narcotics.  [Rep.  Tr.  p.  71.]  Appellant  denied  that 
there  was  any  agreement  or  partnership  of  any  sort  be- 
tween him  and  Browning.  [Rep.  Tr.  p.  442.]  Appellant 
denied  that  when  he  went  to  New  York  that  he  went  there 
pursuant  to  an  agreement  between  him  and  Browning  to 
purchase  narcotics,  or  that  he  went  there  for  the  purpose 
of  purchasing  narcotics.  [Rep.  Tr.  pp.  455-456.]  Ap- 
pellant testified  that  he  went  to  New  York  with  Evelyn 
Babbins,  the  woman  he  afterwards  married,  and  her 
daughter,  arriving  September  6,  1956.  Appellant  then  re- 
mained in  New  York  while  Evelyn  Babbins  and  her 
daughter  went  on  to  Buffalo  to  visit  her  father,  who  was 
ill.  [Rep.  Tr.  p.  434.]  Appellant's  testimony  was  cor- 
roborated by  Evelyn  Babbins.     [Rep.  Tr.  pp.  368,  369.] 

The  only  testimony  in  the  record  that  there  was  a 
partnership  or  agreement  of  any  kind  between  Browning 
and  appellant  is  that  mentioned  above  where  Browning 
testified  over  the  objection  of  appellant  to  the  conclusion 
that  he  and  appellant  had  a  partnership  or  agreement. 
[Rep.  Tr.  pp.  71-77.]  Browning  testified  that  the  so- 
called  partnership  was  terminated  May,  1956,  and  was  not 
continued  in  any  way  thereafter.  [Rep.  Tr.  pp.  114-115; 
123-124.]  It  is  alleged  in  Overt  Act  No.  1  [Tr.  p.  2]  : 
"That  on  or  about  January  21,  1956,  defendant  Fred  Stein 
delivered  three  ounces  of  heroin  to  Quentin  Browning." 
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lt is  charged  in  Count  Two  of  the  Indictment  [Tr.  p.  4] 
that  on  or  about  January  21,  1956,  appellant  sold  and 
facilitated  the  sale  of  approximately  two  ounces  of  heroin 
to  Quentin  Browning.  It  follows  that  Overt  Act  No.  1 
is  translated  into  the  subtantive  offense  charged  in  Count 
Two.    Count  Two  was  dismissed. 

Appellant  is  charged  in  Count  Three  with  having 
facilitated  the  sale,  on  January  21,  1956,  to  Clarence 
Winfrey  and  Celeste  Winfrey  of  the  same  heroin  he  is 
charged  with  having  sold  and  facilitated  the  sale  of  to 
Quentin  Browning  in  Count  Two.  This  is  also  the  same 
heroin  which  is  mentioned  in  the  conspiracy  count,  Overt 
Act,  No.  1.  [Tr.  pp.  1-4.]  It  does  not  appear  at  the 
time  laid  in  Overt  Act,  No.  1,  and  in  Count  Two,  that 
appellant  had  any  contact  whatever  with  Clarence  Winfrey 
or  Celeste  Winfrey,  his  wife.  The  evidence  relating  to 
the  conspiracy  count  and  Overt  Acts  Nos.  1  to  7,  inclusive, 
raise  a  mere  suspicion  of  guilt  by  association,  which  can- 
not be  accepted  in  lieu  of  proof.  {Ong  Way  Jong  v. 
United  States  (C.  A.  9,  1957),  245  F.  2d  392;  Evans  v. 
United  States  (C.  A.  9,  1958),  257  F.  2d  121;  Robinson 
V.  United  States  (C.  A.  9.  1959),  262  F.  2d  645;  Thonms 
V.  Hunter  (C.  A.  10,  1946),  153  F.  2d  834;  Morei  v. 
United  States  (C.  A.  6,  1942),  127  F.  2d  827.)  Those 
cases  following  the  rule  recently  laid  down  by  the  Supreme 
Court.  (Glasser  v.  United  States  (1942),  315  U.  S.  60, 
62  S.  Ct.  457;  Krulewitch  v.  United  States  (1949),  ?>?>6 
U.  S.  440,  69  S.  Ct.  716;  Cash  v.  Culver  (1959),  79  S. 
Ct  432.) 

The  testimony  of  Browning  that  the  so-called  partner- 
ship between  him  and  appellant  was  terminated  in  May, 
1956,  eliminates  Overt  Acts,  Nos.  8  to  17,  inclusive. 
[Rep.    Tr.    pp.    114-115;    123-124.]      We    feel    that    the 
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Government  will  be  unable  to  take  advantage  of  Attorney 
Sweeney's  failure  to  object  to  this  testimony  on  the  ground 
that  the  conspiracy,  if  one  ever  existed,  had  terminated. 
(Ante,  Heading  VI,  Argument,  Points  I  to  III,  In- 
clusive.) We  feel  that  the  above  is  sufficient  to  dispose 
of  both  the  conspiracy  count  and  Count  Three,  as  we 
have  already  shown  that  the  testimony  creates  nothing 
more  than  a  suspicion,  which  is  not  acceptable  in  lieu  of 
proof. 

Counsel  for  appellant  feel  that  the  conviction  on  Counts 
One  and  Three  must  fall  for  another  reason.     There  is 
not  one  word  of  testimony  in  the  record  relating  to  Counts 
One  and  Three  or  to  any  of  the  other  four  counts  alleged 
in  the  indictment,  including  Count  Two,  which  was  dis- 
missed, that  heroin  or  any  other  narcotic  substance  was 
involved  in  any  of  the  overt  acts  alleged  in  Count  One  or 
the   substantive  offenses   alleged  in   Counts   Two,   Three, 
Four,  Five  and  Six.     It  is  true  that  the  packages  which 
the   accomplices    Browning   and   the    two   Winfreys    said 
were  involved  in  the  six  counts  charged  in  the  indictment 
were  said  by  the  accomplices  to  contain  "stuff"  or  "mer- 
chandise" ;  the  word  heroin  or  narcotic  is  not  mentioned  in 
their  testimony.     It  was  assumed  by  the  Government  and 
by  the  jury  that  the  packages  involved  contained  heroin 
and  that  the  charges  in  the  indictment  that  they  contained 
heroin  followed,  although  there  is  not  one  word  of  testi- 
mony in  the  record  that  any  of  these  packages  was  ever 
examined   by   a   chemist   to    determine    the    contents    nor 
does  anyone  know   from  this   record   what  the   packages 
contained,  as  none  of  them  was  produced  by  the  Govern- 
ment at  the  trial  and  the  contents  of  none  of  the  packages 
was  analyzed  by  a  chemist. 

The  faults  outlined  above  as  to  Counts  One  and  Three 
reappear  in  Counts  Four,  Five  and  Six. 
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Count  Four. 

Count  Four  is  a  translation  into  a  substantive  offense  of 
Overt  Acts  3,  4  and  6.  We  have  already  shown  above  how 
there  was  no  proof  of  a  conspiracy  between  appellant  and 
Quentin  Browning  because  no  evidence  was  introduced  of 
the  conspiracy  except  the  conclusion  of  Browning,  ad- 
mitted over  the  objection  of  appellant,  that  he  and  appel- 
lant were  partners.  There  is  not  a  word  of  testimony  in 
the  record  that  there  was  any  agreement  of  any  sort  be- 
tween appellant  and  the  Winfreys.  Thus,  the  conspiracy 
count  and  its  relationship  to  Count  Four  are  ended. 

Count  Four  charges  as  a  substantive  offense,  that  ap- 
pellant, on  or  about  February  15,  1956,  sold  and  facilitated 
the  sale  of  three  ounces  of  heroin  to  Clarence  Winfrey  and 
Celeste  Winfrey.  The  only  testimony  of  this  sale  was 
that  of  the  two  Winfreys.  The  testimony  of  Clarence 
Winfrey  on  Count  Four  was  that  he  telephoned  appellant 
and  asked  for  some  ''stuff"  or  "merchandise."  Later 
during  the  night  of  that  same  day,  Winfrey  got  a  tele- 
phone call  which,  as  far  as  he  could  remember,  was  ap- 
pellant's voice,  and  of  which  he  said  that  appellant  told  him 
to  meet  him  at  the  same  place.  Winfrey  and  his  wife 
met  appellant  at  Bronson  and  Washington  Streets  in  Los 
Angeles.  The  Winfreys  testified  that  appellant  handed  to 
Celeste  Winfrey,  who  was  in  the  car  with  her  husband,  a 
cellophane  bag  which  contained  the  "merchandise."  [Rep. 
Tr.  pp.  208-212.]  Appellant  categorically  denied  the  whole 
incident.  [Rep.  Tr.  p.  448.]  All  of  the  testimony  of 
the  two  accomplices  does  not  rise  above  the  level  of  a 
suspicion,  as  the  Government  offered  no  proof  of  what 
the  "merchandise"  consisted.  If  a  conviction  could  be 
had  on  such  testimony,  no  one  is  safe  from  the  manipula- 
tions of  the  police,  who  could  put  the  finger  on  anyone 
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by  merely  promising  immunity  to  a  person  who  has  been 
arrested  for  narcotic  violations  if  he  will  name  the  source 
of  his  supply. 

Count  Five. 

Count  Five  charges  the  sale  and  facilitation  of  the  sale 
in  Los  Angeles  County  on  September  10,  1956,  of  five 
ounces  of  heroin  by  appellant,  to  Quentin  Browning.  Here, 
too,  as  in  Counts  Three  and  Four,  there  was  no  proof  that 
the  alleged  substance  was  a  narcotic.  The  appellant  was 
convicted  on  Count  Five  solely  upon  the  testimony  of 
Browning.  Browning  testified  [Rep.  Tr.  p.  124]  as 
follows : 

'T  saw  Fred  Stein  during  September,  1956,  the 
early  part;  I  came  down  and  purchased  five  'pieces' 
of  'stuff'  from  him,  for  which  I  gave  him  $3,000.00, 
and  I  took  the  heroin  and  took  it  back  to  San  Fran- 
cisco and  sold  it." 

This  testimony  did  not  fix  the  date  as  September  10  or 
any  other  definite  date  and  in  this  connection,  it  is  to  be 
recalled  that  defendant  Stein  produced  an  alibi  which  was 
uncontradicted  on  the  part  of  the  Government  that  from 
September  6  to  September  19,  appellant  was  in  New  York. 

Count  Six  charges  that  appellant,  on  March  3,  1957,  in 
Los  Angeles  County,  sold  and  facilitated  the  sale  of  three 
ounces  of  heroin  to  Clarence  Winfrey  and  Celeste  Winrey. 
This  sale,  too,  was  based  solely  on  the  testimony  of 
Clarence  Winfrey  and  Celeste  Winfrey  that  they  pur- 
chased three  ounces  of  "merchandise"  from  appellant  about 
the  time  laid  in  Count  Six.  There  is  not  a  word  of  testi- 
mony in  the  record  as  to  what  the  "merchandise"  consisted 
and,  as  we  have  said  before,  appellant  denied  categorically 
that  he  had  ever  sold  or  facilitated  the  sale  of  narcotics 
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to  Browning,  Clarence  Winfrey  or  Celeste  Winfrey,  or 
to  any  of  them.  We  restate  here  as  we  have  so  many  times 
throughout  this  brief  that  the  Government  did  not  produce 
at  the  trial  a  single  particle  of  heroin  or  other  narcotic 
substance  as  having  ever  been  in  the  possession  of  appel- 
lant or  as  having  ever  been  sold  by  him  to  Browning  or 
the  Winfreys,  or  either  of  them.  The  Winfreys  or  Brown- 
ing did  not  testify  that  the  alleged  ''merchandise"  which 
they  received  from  appellant  was  heroin  or  any  other 
narcotic  substance.  The  Government  did  not  ask  them  to 
say  what  it  was.  Neither  of  them  was  a  chemist  or  an 
expert  witness  and  could  not  have  known  whether  or  not 
the  package  contained  a  narcotic.  The  point  is  strengthened 
by  the  erroneous  admission  of  evidence  over  the  objection 
of  the  appellant,  as  set  forth  in  Assignment  of  Errors 
4,  5,  6,  7,  8,  9,  10  and  11,  ante.  There  the  objections  are 
fully  set  forth  in  accord  with  Rule  18,  with  full  transcript 
references.  It  appears  to  us  that  it  would  be  repetitious  to 
repeat  them  here,  but  counsel  respectfully  assert  that  the 
errors  admitting  this  evidence  were  highly  prejudicial  to 
the  appellant  and  that  no  one  could  say  that  the  result 
would  not  have  been  different  upon  all  counts  that  he  was 
convicted  if  the  Court  had  sustained  his  objection.  Ap- 
pellant respectfully  contends  that  his  convictions  on  each 
of  Counts  One,  Three,  Four,  Five  and  Six  should  be 
reversed. 

Respectfully  submitted, 

Wm.  H.  Neblett,  and 
E.   W.   Miller, 

Counsel  for  Appellant. 
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(Los  Angeles  Times,  Sat.,  Aug.  30,  1958) 

ATTORNEY  HELD  ON  DOPE 
CASE  BRIBERY  CHARGE 

Paul  Wesley  Sweeney,  31,  attorney  for  Cecil  (Hard- 
rock)  Thomas,  a  dope  addict  and  peddler  who  was  shot 
to  death  last  Oct.  28,  the  night  before  he  was  to  testify 
for  the  government  in  a  narcotics  case,  was  booked  in  the 
County  Jail  yesterday  on  suspicion  of  bribing  a  public 
official  and  violation  of  the  State  Narcotic  Act. 

Sheriff's  narcotics  officers  arrested  Sweeney  in  front  of 
the  Federal  Building  as  he  assertedly  handed  Sgt.  Robert 
Nichols  five  $100  bills.  Sgt.  Nichols  said  he  had  been 
offered  the  $500  by  Sweeney  after  nurses  at  General  Hos- 
pital called  the  Sheriff's  office  when  they  suspected  a 
woman  friend  of  the  lawyer  was  being  passed  narcotics 
from  the  outside. 

The  friend,  Miss  WiUie  Williams,  29,  of  3920  S.  Main 
St.,  said  by  Nichols  to  be  a  known  narcotics  addict,  was 
in  General  Hospital  for  the  withdrawal  treatment. 

Sgt.  Nichols  staked  out  the  hospital  Thursday  and  re- 
portedly witnessed  Sweeney  pass  a  red  balloon  to  Miss 
Williams.  Nichols  said  that  the  woman  immediately  swal- 
lowed the  contents  except  for  one  pill  Sweeney  was  not 
arrested  at  the  time  because  of  the  unknown  contents. 

Nichols  said  Sweeney  later  contacted  him  stating,  "Lis- 
ten, if  you  can  make  that  pill  into  something  else,  there's 
$500  in  it  for  you." 

Officers  said  Sweeney,  who  gave  his  address  as  2724 
Palm  Grove  Ave.,  denied  the  narcotic  charge  but  admitted 
passing  the  $500  to  Sgt.  Nichols.  "It  was  a  stupid  thing 
to  do,"  he  said. 
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(Los  Angeles  Tribune,  Friday,  Sept.  5,  1958) 

ATTY.  PAUL  SWEENEY  SAYS 
SHERIFF'S  OFFICE  FRAMED  HIM 

Reputedly  brilliant  Los  Angeles  lawyer  Paul  W. 
Sweeney  was  arraigned  yesterday  in  Division  4  of  the 
Municipal  Court  on  one  count  of  bribary  and  two  of  nar- 
cotics violation,  following  an  arrest  which  shocked  the 
community  last  Friday  afternoon. 

Denying  both  charges  vehemently,  Sweeney,  for  Indus- 
trial Relations  secretary  of  the  Los  Angeles  Urban  League, 
claims  he  was  "framed"  by  the  sheriff's  officers  who  say 
he  attempted  to  bribe  them  with  $500  after  they  caught 
him  in  the  narcotics  violation. 

In  a  hasty  interview  with  a  Tribune  reporter  in  the 
Hall  of  Justice  corridor,  Sweeney  issued  a  simple  denial 
to  the  charge  that  he  passed  a  "red  balloon,"  presumably 
heroin  and  some  Amidone  pills  a  narcotic,  to  Miss  Willie 
B.  Williams,  in  the  Los  Angeles  County  hospital  on  the 
preceding  day. 

Sweeney  also  denied  the  reports  that  he  has  been  going 
with  Miss  Williams,  and  that  she  is  pregnant  by  him  and 
has  another  child  by  him,  and  that  police  had  warned  him 
several  times  previously  about  supplying  her  with  drugs. 
Sweeney  is  married  and  the  father  of  two  children.  He 
lives  with  his  wife  at  2724  Palm  Grove.  He  told  the 
Tribune  with  reference  to  Miss  Wilhams,  "She  is  a  client, 
that's  all.     Everybody  knows  that." 


XoTHixG  TO  Do  With  Dope  Underworld 

Sweeney,  who  was  the  lawyer  :-:r  Cecil  ■"Hardrock'" 
Thomas,  narcotics  informer,  who  was  shot  and  killed  the 
night  before  he  was  slated  to  change  his  testimony  and  in- 
volve Los  Angeles  Narcotics  officers  in  the  dope  trade,  was 
asked  if  his  arrest  and  the  alleged  "■framing""  had  amthing 
to  do  vdth  the  ""Hardrock""  Thomas  case  which  the  Los 
Angeles  Federal  Grand  Jury  has  been  inquiring  into  since 
January,  apparently  without  coming  to  any  conclusion. 

He  answered :     "■Oh,  nothing  like  thaL 
'"'This   is  another  situation."     He   refused  to  elaborate 
because  he  said  he  did  not  want  to  "tip"  the  police  oil. 

He  said  that  ^liss  Williams"  "'mother  called  m.e  and  told 
me  to  go  to  see  her.'"'" 

'T've  defended  her  in  a  theft  case  and  a  narcotics  case,'"' 

he  added. 

According  to  the  sheritt's  officers  they  have  been  ""'watch- 
ing" Sweeney  some  time  as  he  was  suspected  of  smuggling 
dope  to  the  woman. 

On  Thursday.  Aug.  28.  they  claim  they  saw  him  pass 
drugs   to   her   in  the  hospital,   and   he  v/as  placed  under 

arrest. 

The  offi-cers  claim  that  Miss  Williams  swallowed  the  red 
''balloon.""  and  they  got  the  pills.  They  released  him  after 
questioning,  pending  outcome  of  the  laboratory  tests  on 
the  pills. 

Sherift-"s  deputy  R.  D.  Xichols  claims  that  on  Fridav 
Sweeney  called  him  and  arranged  to  meet  him  at  a  cafe 
frequented  by  lawyers  in  the  vicinity  of  the  Hall  of  Jus- 
tice, called  the  Brush  and  Quill. 
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When  they  shook  hands,  the  officer  said,  Sweeney  passed 
$500  to  him,  and  was  immediately  taken  into  custody  on 
the  bribery  charge. 

Other  officers  in  on  the  arrest  were:  L.  Peterson,  M. 
Renteria,  and  W.  Farrington,  all  of  the  Sheriff's  Narcotics 
squad. 

Sweeney  denied  this  in  detail. 

He  said  he  did  not  call  the  Narcotics  officers ;  they  called 
him,  he  said. 

'They  arrested  me  and  held  me  without  booking  me  for 
hours." 

He  also  claimed  that  after  the  "incident  happened  at  the 
hospital,  I  went  home  and  called  the  Chief  of  Federal  Nar- 
cotics and  told  them  the  story." 

This  action  he  said,  shows  "I  wasn't  trying  to  bribe 
anyone." 

While  Sweeney  was  being  arraigned,  a  superior  court 
judge  had  to  recess  a  murder  trial  in  which  he  was  the 
defense  attorney. 

He  was  released  under  $2500  bail,  posted  by  Celeste 
King,  and  his  case  set  for  preliminary  hearing  Sept.  25 
at  9:30  a.m.  in  Division  4  before  Judge  Louis  Kaufman. 

He  is  defended  by  Max  Solomon,  described  as  a  brilliant 
criminal  lawyer,  and  he  told  the  Tribune,  "I  am  confident 
the  truth  will  come  out,  and  I  will  win  the  case." 

Miss  Williams,  who  is  described  as  an  attractive  brown- 
skin  woman,  was  released  from  the  hospital  on  a  surety 
bond  after  being  filed  on  for  one  count  of  possession  of 
narcotics.  Her  preliminary  has  been  set  for  Sept.  18  at 
1 :45  p.m.  and  she  is  being  represented  by  Atty.  John  Mar- 
shall, who  was  one  of  the  defense  attorneys  for  Wallen 
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Juan  Appleby,  who  was  sent  to  San  Quentin  for  the  bath- 
tub murders  of  Mr.  and  Mrs.  Waher  L.  Gordon,  Sr., 
parents  of  criminal  lawyer  Walter  L.  Gordon,  Jr. 

Courtroom  attaches  said  Miss  Williams  has  been  in  and 
out  of  the  County  hospital,  voluntarily  trying  to  "kick" 
her  narcotics  "habit"  for  the  past  two  years. 

Sweeney  is  a  graduate  of  Howard  university  law  school 
and  worked  for  the  Urban  League  several  years  before 
going  into  private  practice. 
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I. 
JURISDICTIONAL  STATEMENT. 

This  is  an  appeal  from  a  judgment  of  conviction  by  a 
jury  on  September  22,  1958,  in  a  trial  before  the  United 
States  District  Court  for  the  Southern  District  of  Cali- 
fornia, the  Honorable  Pierson  Hall  presiding,  which  ad- 
judged the  defendant  guilty  on  each  of  Counts  One,  Three, 
Four,  Five  and  Six  of  an  Indictment  returned  by  the 
Grand  Jury  for  the  Southern  District  of  California.  This 
Indictment  was  brought  under  the  provisions  of  Section 
174  of  Title  21,  United  States  Code  on  March  5,  1958. 

The  jurisdiction  of  the  United  States  District  Court 
was  based  upon  Section  3231,  Title  18,  United  States 
Code.  This  Court  has  jurisdiction  to  entertain  the  appeal 
and  to  review  the  proceedings  leading  to  said  judgment 
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by  reason  of  Sections  1291  and  1294  of  Title  28,  United 
States  Code. 

On  September  23,  1958,  the  defendant  was  sentenced  to 
the  custody  of  the  Attorney  General  for  a  term  of  years. 
Appellant  filed  his  notice  of  appeal  on  September  26,  1958. 

II. 
STATUTE  INVOLVED. 

This  Indictment  was  brought  only  under  Section  174 
of  Title  21,  U.  S.  C.  The  first  page  of  the  Indictment 
contains  the  erroneous  mention  of  Section  371  of  Title  18, 
U.  S.  C,  which  is  the  general  conspiracy  statute.  How- 
ever, Section  174  of  Title  21,  U.  S.  C,  is  the  controlling 
section  under  which  Count  One  was  filed.  A  discussion 
of  the  applicable  statute  as  to  Count  One  was  had  during 
the  instruction  conference  [Rep.  Tr.  511,  512]  and  the 
Court  stated  that,  in  effect,  the  substantive  offenses  and 
the  conspiracy  were  all  contained  in  Section  174. 

It  is  to  be  noted  that  the  sentence  of  20  years  imposed 
upon  the  conspiracy  conviction  on  Count  One  runs  concur- 
rently with  the  20-year  sentence  imposed  upon  Count 
Three,  a  substantive  offense. 

III. 
STATEMENT  OF  THE  CASE. 

The  indictment  in  six  counts  was  filed  on  March  5,  1958. 
[Clk.  Tr.  6.]  The  case  was  placed  on  the  calendar  of  Judge 
William  M.  Byrne  at  Los  Angeles  on  March  10,  1958, 
when  appellant  was  arraigned.  Attorney  Paul  Sweeney 
appeared  with  him  and  moved  for  reduction  of  bail.  The 
cause  was  then  continued  to  March  24,  1958,  for  plea. 
[Clk.  Tr.  10;  Rep.  Tr.  60.] 
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On  March  24,  1958,  the  case  was  called  for  plea  and 
Attorney  Arthur  Sherman  appeared  as  counsel.  It  was 
continued  to  April  7,  1958,  for  plea.  [Clk.  Tr.  13.]  A 
motion  by  the  defendant  for  reduction  of  bail  was  heard 
en  April  3,  1958,  Paul  Sweeney  appearing  for  appellant. 
[Clk.  Tr.  14.]  At  that  time  the  bond  was  reduced  to 
$10,000.  An  appearance  praecipe  showing  Harry  E. 
Weiss  as  the  attorney  in  the  case,  was  filed  on  April  7, 
1958.     [Clk.  Tr.  15;  Rep.  Tr.  60.] 

On  April  7,  1958,  the  cause  was  continued  to  April  21, 
1958,  for  plea  and  for  the  hearing  of  motions.  Harry 
Weiss  appeared  as  counsel.  On  April  15,  1958,  a  motion 
for  Bill  of  Particulars  was  filed  by  Arthur  Sherman  and 
an  opposition  thereto  filed  by  the  government  on  April  24, 
1958. 

On  April  28,  1958,  Paul  Sweeney  again  appeared  as 
counsel  on  the  hearing  of  appellant's  motion  for  a  Bill 
of  Particulars.  At  that  time  a  plea  of  not  guilty  to  all  six 
counts  of  the  indictment  was  entered  and  the  cause  set  for 
trial  June  17,  1958.  [Clk.  Tr.  33;  Rep.  Tr.  61.]  On 
June  17,  1958,  Paul  Sweeney  appeared  and,  in  the  defend- 
ant's presence,  requested  a  continuance.  The  cause  was 
then  set  for  jury  trial  on  August  12,  1958.     [Clk.  Tr.  34.] 

On  August  12,  1958,  Paul  Sweeney  appeared  again  and 
secured  another  continuance  of  the  trial  date  to  September 
16,  1958.  [Rep.  Tr.  63.]  The  defendant  knew  on  August 
12,  1958,  that  the  case  was  set  for  trial  for  September  16, 
1958.    [Rep.  Tr.  64.] 

From  June  17,  1958,  up  until  September  16,  1958,  Paul 
Sweeney  was  the  attorney  for  the  defendant.  Harry 
Weiss  had  "stepped  out"  as  the  attorney  as  of  June  17, 


1958.  From  that  time  Mr.  Weiss  was  no  longer  represent- 
ing the  defendant.  These  statements  were  made  to  Judge 
Hall  by  appellant  and  by  Paul  Sweeney  when  appellant 
made  his  motion  for  still  another  continuance  of  the  trial 
date  on  September  16,  1958.     [Rep.  Tr.  62.] 

It  appears  from  the  above  that  there  were  two  continu- 
ances and  the  request  on  September  16  was  for  a  third 
continuance  and  a  fourth  trial  date.     [Clk.  Tr.   33,  34.] 
On  September  16,  1958,  when  the  case  was  called  for 
trial  and  the  jury  panel  in  the  courtroom,  the  defendant 
made  his  motion  for  continuance  with  no  advance  warning. 
[Rep.  Tr.  4,  63.]     Among  other  claims  which  appellant 
made  as  a  basis  for  his  motion  to  continue  the  trial,  Mr. 
Sweeney  alleged  that  he  was  "just  aware  of  the  fact  that 
we  were  going  to  trial  Friday  of  last  week."     He  then 
suggested  that  some  kind   of   negotiations   had   been   in 
progress  involving  a  plea  in  the  State  court  by  appellant 
in  lieu  of  trying  the  matter  in  the  Federal  court.    He  was 
''totally  unprepared  to  go  to  trial  in  this  matter,  thinking 
that  this  might  be  worked  out  in  the  State  court  and  so  we 
did  not  prepare  our  defense." 

In  this  connection,  it  is  of  interest  to  note  that  Judge 
Hall  also  had  before  him  the  statement  of  government 
counsel  with  respect  to  the  alleged  negotiations  for  the 
disposition  of  the  case.  The  explanation  of  government 
counsel  was  not  included  in  the  extensive  quotation  set 
forth  in  appellant's  opening  brief.     It  is  as  follows : 

"Mrs.  Bulgrin:  I  would  like  to  state  for  the  rec- 
ord— I  don't  want  to  belabor  the  problem — but  at  no 
time  except  in  one  instance  has  the  government,  at 
least  as  far  as  I  know,  indicated  to  Mr.  Sweeney  or 
his  client  that  the  case  would  not  be  prosecuted.  In 
our  view  it  was  a  serious  matter. 
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However,  there  were  a  rash  of  different  proposals 
for  the  disposition  of  the  matter  against  Mr.  Stein. 
We  afforded  Mr.  Sweeney  the  courtesy  of  consider- 
ing them,  as  we  would  anyone,  and  they  were  turned 
down  completely  and,  as  far  as  I  know,  Mr.  Sweeney 
was  under  the  impression  last  week  and  quite  some 
time  before  that  we  would  go  to  trial. 

The  Court:  I  do  not  think  there  is  sufficient 
grounds  for  a  continuance.  We  will  proceed  to  trial." 
[Rep.  Tr.  8.] 

With  respect  to  Sweeney's  claim  that  he  was  totally 
unprepared  to  go  to  trial,  it  is  also  important  to  note  that 
he  had  previously  stated  to  Judge  Hall,  in  connection  with 
an  alleged  variance  between  the  facts  set  forth  in  the  trial 
memorandum  and  the  facts  set  forth  in  the  indictment: 

"*  *  *  and  when  we  were  before  Judge  Clarke  we 
did  prepare  defenses  toward  those  overt  acts,  *  *  *." 
[Rep.  Tr.  6.] 

The  record  shows  that  the  case  was  before  Judge  Clarke 
on  April  3,  1958,  April  7,  1958,  April  28,  1958,  and  June 
17,  1958.  [Clk.  Tr.  14,  16,  33,  34.]  The  defenses  which 
Sweeney  stated  that  he  had  prepared  toward  the  overt  acts 
in  count  one  of  the  indictment  would  necessarily  have  ap- 
plied to  substantive  counts  two  through  and  including  six. 
[Clk.  Tr.  1-6.] 

During  further  colloquy  between  court  and  appellant, 
the  following  facts  were  brought  out: 

"The  Court:  Have  you  told  Mr.  Sweeney  all  the 
facts  in  this  case? 

The  Defendant:     Yes,  sir. 

The  Court :  He  has  advised  you  of  the  law  and  as 
to  your  rights? 

The  Defendant:     Yes."     [Rep.  Tr.  64.] 


The  above  was  also  omitted  from  appellant's  extensive 
quotation  in  his  opening  brief. 

Of  further  interest  is  a  statement  made  by  Attorney 
Sweeney  to  the  court  as  follows: 

"*  *  *  I  think  Mr.  Stein  has  been  satisfied  with 
my  services  thus  far  and  is  confident  to  have  me 
continue  *  *  *."     [Rep.  Tr.  67.] 

Mr.  Sweeney  then  stated  that  his  own  situation  "just 
made  me  wonder"  whether  he  should  try  the  case.  The 
court  stated  to  him:  "It  is  up  to  the  defendant  to  make 
up  his  mind." 

Although  the  application  for  a  fourth  trial  date  was  not 
made  until  the  very  day  of  trial  on  September  16,  1958, 
and  was  made  with  no  advance  notice  to  the  court,  it  is 
apparent  from  the  proceedings  that  Mr.  Sweeney  and  the 
appellant  had  discussed  that  trial  date  previously.  [Rep. 
Tr.  64.]  Mr.  Sweeney  also  stated  that  his  arrest  on  a 
''bribery'"  incident  had  occurred  at  least  two  weeks  before 
September  16,  1958. 

"Mr.  Sweeney:     It  occurred  two  weeks  ago. 
The   Court:     It   occurred   long  enough   ago   that 
some  change  in  counsel  should  have  been  made  by 
this  time."     [Rep.  Tr.  8.] 

As  indicated  above,  an  appearance  praecipe  was  filed  by 
Harry  Weiss  on  April  7.  However,  although  a  substitu- 
tion of  attorney  was  not  filed,  it  appears  clearly  from  the 
record  that  Paul  Sweeney  was  the  only  attorney  for  appel- 
lant from  June  17  to  September  16,  1958.  The  defendant 
admitted  that  this  was  true.  [Rep.  Tr.  62.]  An  attempt 
was  made  to  drag  Mr.  Weiss  into  the  proceedings,  even 
though  appellant  admitted  Weiss  had  stepped  out  before 
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June  17,  1958.  We  might  say  at  this  point  that  this  was 
apparently  done  because  Weiss  was  not  present  in  court 
with  the  opportunity  of  responding-  and  he  had,  according 
to  Judge  Hall,  played  "horse"  with  the  court  once  before. 
[Rep.  Tr.  67,  68.]  However,  when  it  was  apparent  that 
the  court  was  calling  appellant's  bluff  and  indicated  Mr. 
Weiss  should  come  into  the  courtroom  for  a  statement 
[Rep.  Tr.  ^(^,  67],  appellant  admitted  once  more  that  Mr. 
Sweeney  was  his  lawyer.     [Rep.  Tr.  68.] 

When  the  court  stated,  "It  is  up  to  the  defendant  to 
make  up  his  mind"  [Rep.  Tr.  (y7\,  it  was  the  second  time 
Judge  Hall  had  made  that  statement  to  appellant.  Pre- 
viously he  had  said,  after  listening  to  what  might  be  best 
described  as  "double  talk"  as  to  who  was  representing 
appellant : 

"The  Court:     Mr.  Sweeney  is  your  lawyer? 

The  Defendant:     Yes. 

The  Court:  Very  well.  You  can  sit  down  there 
at  the  table  and  talk  to  Mr.  Sweeney.  I  will  declare 
a  few  moments  recess,  before  you  put  any  witness  on 
the  stand. 

Mrs.  Bulgrin:     Yes,  your  Honor. 
The  Court:     You  make  up  your  mind  whether  or 
not  Mr.  Sweeney  is  your  lawyer. 

Mr.  Sweeney:     All  right,  sir."     [Rep.  Tr.  65,  66.] 

After  appellant  advised  the  court  that  he  wished  Mr. 
Sweeney  to  be  substituted  in  place  of  Harry  Weiss, 
Sweeney  stated,  "I  think  by  tomorrow  we  are  going  to 
have  another  counsel  that  I  will  associate  in  the  matter." 
[Rep.  Tr.  68.]  However,  the  record  shows  that  no  other 
counsel  was  associated  in  the  case  and  Mr.  Sweeney  under- 


took  to  represent  the  defendant  as  the  only  attorney  in  the 
case  during  the  trial. 

The  court  denied  the  motion  for  the  continuance  and  a 
jury  was  selected.  Although  the  court  did  not  expressly 
ask  the  jurors  whether  or  not  they  had  ever  heard  of  Mr. 
Sweeney,  there  is  no  indication  that  any  of  the  jurors  had 
had  anything  to  do  with  him.  [Rep  Tr.  18,  19.]  Fur- 
ther, the  court  asked  the  jurors  this  question : 

"Suppose  you  were  charged  with  a  crime,  or  some 
one  near  and  dear  to  you,  such  as  this  defendant  is 
here  today,  would  you  be  willing  to  risk  your  rights 
and  liberties,  or  that  of  the  one  near  and  dear  to  you, 
at  the  hands  of  a  jury  of  twelve  men  and  women  if 
each  one  of  them  felt  toward  you  or  them  as  you  now 
feel  toward  this  defendant?  Would  you  be  willing  to 
do  so?" 

The  reporter's  notes  indicate  that  the  response  to  this 
question  was  ''(Assent)."     [Rep.  Tr.  23.] 

The  government  called  as  witnesses  on  its  case  in  chief 
Quentin  Victor  Browning,  Clarence  Winfrey,  Celeste  Win- 
frey, WilUam  C.  Gilkey,  Lawrence  Katz,  William  R.  Far- 
rington  and  James  H.  Mulgannon. 

After  the  government  rested  Mr.  Sweeney  made  a  mo- 
tion for  a  judgment  of  acquittal  on  all  counts  of  the  indict- 
ment and  argued  the  matter  to  the  court.  [Rep.  Tr.  348- 
354.]  He  succeeded  in  convincing  the  court  that  the  mo- 
tion should  be  granted  as  to  Count  Two.  [Rep.  Tr.  350.] 
The  case  then  proceeded  on  the  remaining  counts,  that  is 
Counts  One,  Three,  Four,  Five  and  Six. 

Appellant  called  as  witnesses  William  C.  Gilkey,  James 
H.  Mulgannon,  Evelyn  N.  Stein,  Lorein  Merle  Babbins 


and  appellant.  In  rebuttal,  the  government  recalled  James 
H.  Mulgannon  to  the  witness  stand.  The  motion  for  judg- 
ment of  acquittal  was  not  renewed. 

The  testimony  of  the  witnesses  is  set  forth  hereafter  in 
pertinent  part. 

Quentin  Victor  Browning  (also  known  as  *'Duke" 
Browning)  testified  as  a  witness  on  behalf  of  the  govern- 
ment. His  address  was  in  San  Francisco,  Cahfornia.  He 
had  known  appellant  since  approximately  1948.  They  met 
at  McNeil  Island  Penitentiary  during  that  year.  [Rep. 
Tr.  70,  132.] 

Mr.  Browning  saw  appellant  in  the  early  part  of  Jan- 
uary, 1956  at  a  bar  on  West  Pico  in  Los  Angeles,  Cali- 
fornia. [Rep.  Tr.  71,  134.]  Apparently  there  was  some 
conversation  about  the  subject  of  heroin  on  the  first  meet- 
ing. Browning  then  merely  told  appellant  that  he.  Brown- 
ing, had  been  approached  by  a  fellow  that  wanted  some. 
Appellant  told  Browning  that  if  he  had  the  money  he 
could  go  east  and  get  a  kilo  of  heroin,  which  is  approxi- 
mately 35  ounces.  The  two  of  them  made  arrangements 
to  meet  and  talk  later  about  it.  [Rep.  Tr.  71,  72,  133, 
135.] 

A  couple  of  other  meetings  occurred  between  appellant 
and  Browning  and  he  told  appellant  that  he  had  five 
thousand  dollars.  Appellant  proposed  to  borrow  a  couple 
of  thousand  dollars  from  a  friend  of  his  to  add  to  the 
$5,000  for  the  purchase  of  the  heroin.     [Rep.  Tr.  7Z,  138.] 

One  of  the  meetings  between  the  two  men  took  place 
when  the  appellant  saw  Browning  in  front  of  the  Watkins 
Hotel  and  they  talked  in  appellant's  car.     This  was  ap- 
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proximately  the  7th  of  January  1956,  and  was  the  night 
before  appellant  was  supposed  to  leave  for  New  York. 
Browning  went  to  his  safe  and  got  the  $5,000  which  he 
gave  to  appellant  ($3,000  of  which  he  had  gotten  from 
the  other  person  who  wanted  some  heroin  and  $2,000  of 
which  was  Browning's),  after  they  had  a  conversation  in 
which  appellant  told  Browning  that  he,  Stein,  had  bor- 
rowed $2,000  on  ten  per  cent  interest.  Appellant  further 
stated  that  he  had  borrowed  the  money  from  Jim  ''Berg- 
dog"  (probably  spelled  "Birddog)".  [Rep.  Tr.  7S,  138.] 
The  two  men  decided  that  the  kilo  of  heroin  would  be  in 
sort  of  a  "pool"  and  they  would  distribute  it  as  partners. 
Browning  was  going  to  contact  the  people  that  he  knew 
in  order  to  sell  the  heroin.     [Rep.  Tr.  77,  78.] 

During  this  time  Browning  had  not  talked  to  any  gov- 
ernment agents  nor  was  he  under  arrest.     [Rep.  Tr.  139.] 

Appellant  was  gone  immediately  thereafter  for  about 
ten  days  and  when  he  came  back,  having  left  with  $7,000, 
he  told  Browning  that  he  had  picked  up  the  heroin  in  New 
York.  [Rep.  Tr.  73,  139.]  When  Browning  saw  appel- 
lant then  it  was  approximately  January  17th.  Stein  was 
again  out  in  front  of  the  Watkins  Hotel  and  Mr.  "Berg- 
dog"  was  with  him.  Stein  stated  he  would  have  to  pick 
up  the  package  the  next  day.  Appellant  and  Browning 
agreed  upon  a  meeting  for  the  next  evening,  approxi- 
mately the  18th  of  January.  (The  Mr.  "Bergdog"  died 
before  the  time  of  the  trial.)      [Rep.  Tr.  79.] 

The  next  evening  appellant  rented  a  motel  on  West  Pico 
and  Browning  went  over.  Appellant  showed  Browning  the 
merchandise  and  they  talked  about  what  to  do  with  it. 
Browning  further  testified  that  by  "merchandise"  he  was 
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talking  about  the  heroin  which  was  in  four  quarter  kilos 
and  in  glassine  bags.  At  that  time  appellant  had  the 
entire  kilo  of  heroin  with  him.  Browning  and  appellant 
cut  up  one  quarter  of  it,  which  was  kind  of  a  grey  powdery 
substance.     [Rep.  Tr.  80.] 

In  cutting  the  ''merchandise,"  Browning  and  appellant 
used  milk  sugar  and  something  called  "Six  X"  which  was 
also  a  sugar.  They  added  an  equal  quantity  of  milk  sugar 
to  the  heroin.  Before  that  particular  occasion  Browning 
had  seen  heroin  and  had  purchased  it.     [Rep.  Tr.  81,  82.] 

During  the  time  Browning  and  appellant  were  cutting 
the  one  quarter  kilo  of  powder,  appellant  told  Browning 
that  it  would  test  out  close  to  ninety  per  cent  pure  heroin. 
[Rep.  Tr.  84.]  Appellant  also  told  Browning  that  he 
wanted  to  cut  it  a  little  further  because  he  didn't  think 
that  people  were  entitled  to  that  grade  of  merchandise  for 
the  price  they  had  agreed  to  sell  it  for.  The  two  men 
placed  the  substance  into  one-ounce  packages  and  put  them 
in  glassine  bags.  [Rep.  Tr.  86.]  When  they  were  fin- 
ished they  had  approximately  twenty  ounces  from  the 
quarter  of  a  kilo  which  was  cut  up.  At  the  time  Brown- 
ing and  Stein  were  cutting  the  heroin,  each  personally 
used  a  Httle  of  the  narcotic.     [Rep.  Tr.  279.] 

During  the  time  that  Browning  did  not  see  Stein, 
Browning  did  contact  Clarence  Winfrey  at  the  latter's 
home  on  27th  Street  in  Los  Angeles  about  five  or  six 
different  times.  Browning  and  Winfrey  discussed  the 
subject  of  heroin  during  those  visits  and  Browning  told 
Winfrey  that  he  knew  of  ''something  that  he  might  be 
interested  in,  and  in  the  near  future,  in  a  few  days,  I 
would  know  for  certain."     The  next  day  after  appellant 
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returned  Browning  contacted  Winfrey,  who  stated  he 
would  be  interested  in  taking  something,  but  that  he  was 
short  of  money.  That  night  Browning  went  back  to  the 
motel  and  he  and  appellant  "pro  and  conned  it."  [Rep. 
Tr.  90.]  In  other  words,  they  discussed  the  amount  of 
money  that  Winfrey  had  and  the  price  for  which  they 
could  sell  it  to  him.  Appellant  told  Browning  that  it  would 
be  all  right  with  him  if  it  was  all  right  with  Browning, 
that  is  to  let  Winfrey  have  some  of  the  merchandise. 
[Rep.  Tr.  91.]  Appellant  and  Browning  agreed  to  let 
Winfrey  have  one  ounce  for  $350.  At  that  time  Browning 
also  told  appellant  that  he  had  one  fellow  who  wanted  ten 
pieces  of  "stuff."  (A  "piece"  meant  one  ounce  and 
"stuff"  or  merchandise  meant  heroin.)  Appellant  and 
Browning  further  agreed  to  let  the  man  who  wanted  ten 
"pieces"  have  it  for  $300  an  ounce  and  that  Winfrey 
could  have  three  "pieces"  of  "stuff"  if  he  would  pay  for 
one.  He  could  then  owe  appellant  and  Browning  for  two. 
[Rep.  Tr.  92-95.] 

The  next  day,  on  about  January  19,  1956,  Browning  saw 
Winfrey.  In  fact,  he  took  him  three  "pieces"  of  "mer- 
chandise" for  which  Winfrey  paid  $350  in  cash  and  owed 
appellant  and  Browning  $700.  Winfrey  was  to  pay  the 
money  that  was  due  when  he  disposed  of  the  "merchan- 
dise." [Rep.  Tr.  103.]  Browning  also  saw  the  other 
man  who  wanted  some  narcotics  and  gave  him  ten  "pieces." 
[Rep.  Tr.  96-99,  181.] 

After  Winfrey  received  the  three  ounces  of  heroin  from 
Browning,  appellant  met  Browning  and  the  two  of  them 
went  over  to  Winfrey's  house.  This  was  shortly  after 
Browning  saw  Fred  at  the  motel  and  they  divided  the  kilo 
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of  heroin.     [Rep.  Tr.  181.]     That  was  in  the  latter  part 
of  January.     [Rep.  Tr.  185.] 

Browning  went  up  to  San  Francisco  but  just  before  he 
came  down  he  called  appellant  and  told  Stein  that  Clar- 
ence Winfrey  was  "out"  and  that  Winfrey  wanted  to 
make  another  buy.  Appellant  asked  Browning  if  he  had 
gotten  the  money  and  Browning  told  appellant  that  the 
latter  should  just  give  it  to  him  and  Winfrey  would  pay 
them  later.  Browning  then  gave  appellant  Winfrey's 
telephone  number.     [Rep.  Tr.   100-102.] 

When  Browning  came  down  from  San  Francisco  it  was 
about  two  or  three  weeks  later.     He  had  talked  to  appel- 
lant in  the  meantime.     [Rep.  Tr.  96-99,  181.]     It  was  a 
Friday  night  and  he  met  appellant  out  in  Glendale  or  in 
San  Fernando  where  they  proceeded  to  "straighten"  their 
business  up.     Browning  gave  appellant  some  money  and 
they  discussed  the  quantity  of  heroin  that  they  had  previ- 
ously cut.    Browning  had  contacted  another  party  and  that 
person  wanted  some  "merchandise"  and  he  told  appellant 
of  this  fact.     At  that  time  Stein  had  the  "plant"  which 
meant  the  balance  of  the  heroin,  so  whenever  Browning 
wanted  any  he  would  contact  appellant.    When  Browning 
told  appellant  that  he  had  one  fellow  who  wanted   five 
"pieces"  appellant  told  him  that  he  had  the  "stuff."    [Rep. 
Tr.  104,  105.]     On  this  occasion  appellant  went  out,  re- 
turned and  gave  Browning  twelve  "pieces."      [Rep.  Tr 
106,  108.] 

About  a  month  after  the  two  men  cut  the  first  quarter 
kilo,  they  cut  a  second  quarter  of  the  kilo  in  the  same 
motel  on  West  Pico  in  Los  Angeles.  During  the  months 
of  January,  February,  March  and  April  Browning  got 
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approximately  51  ounces  of  heroin  from  appellant.  As  the 
result  of  the  sale  of  the  51  ounces  alone,  appellant  and 
Browning  shared  approximately  $10,000  to  $12,000.  This 
was  after  appellant  paid  off  $3,000  that  he  owed  on  the 
heroin  to  the  people  back  East.  In  the  month  of  May, 
1956,  appellant  and  Browning  split  up  their  partnership 
on  disposing  of  this  particular  kilo  of  heroin.  Each  took 
one-half  of  the  remaining  heroin  (a  quarter  kilo  each) 
which  had  not  been  disposed  of.  [Rep.  Tr.  109-112.] 
Appellant  wrapped  up  his  quarter  kilo  and  took  it  away. 
[Rep.  Tr.  122.] 

When  appellant  and  Browning  divided  the  balance  of 
the  kilo  of  heroin  which  was  in  San  Francisco  at  Brown- 
ing's house,  there  was  a  mistake  in  their  computations  of 
the  money  due  to  each  one  of  approximately  $1,000.  The 
two  of  them  had  sat  down  together  and  "pushed  pencils." 
Then  appellant  went  to  Oakland  to  get  the  heroin,  later 
returning  to  Los  Angeles.  The  next  morning  Browning 
discovered  that  Stein  had  made  a  $1,000  mistake  in  appel- 
lant's favor.  [Rep.  Tr.  114-118.]  Browning  immedi- 
ately called  Winfrey  and  asked  him  if  he  owed  appellant 
any  money.  Winfrey  advised  him  that  he  did  and  Brown- 
ing asked  him  to  hold  it  up  until  Browning  got  there.  It 
was  the  balance  of  three  "pieces"  of  "merchandise."  [Rep. 
Tr.  119,  120.]  Appellant  and  Browning  thereafter  settled 
the  dispute.     [Rep.  Tr.  120.] 

In  the  early  part  of  September,  1956,  Browning  came 
down  from  San  Francisco  and  purchased  five  "pieces"  of 
"stuff"  from  appellant.  Browning  paid  appellant  $3,000 
for  this  heroin.  Browning  took  it  back  up  to  San  Fran- 
cisco and  sold  it.     [Rep.  Tr.  124.]     Browning  knew  that 
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this  transaction  happened  in  the  early  part  of  September 
but  couldn't  remember  the  exact  date.     [Rep.  Tr.   127.] 
Browning  was  arrested  in  the  latter  part  of  September, 
1956,  or  the  early  part  of  October  on  a  federal  narcotics 
charge.     [Rep.  Tr.  147,  151.]     The  federal  agents  asked 
Browning  where  he  was  getting  his  narcotics  and  Brown- 
ing decided  to  "clean  the  slate."     He  told  them  that  he 
was  getting  them  from  appellant.     [Rep.  Tr.  148,  156.] 
These  events  took  place  in  San  Francisco.  CaHfornia.  [Rep. 
Tr.   150.]     Stein  told  the  narcotics  agents  "everything" 
which  had  happened  in  1956  but  did  not  mention  Win- 
frey's name  then  because  he  didn't  know  that  anyone  was 
interested  in  Winfrey.    As  a  matter  of  fact,  the  first  time 
anyone  asked  about  Clarence  Winfrey  was  in  the  grand 
jury  proceeding  in  connection  with  appellant's  prosecution 
in  March,  1958.     He  was  then  asked  about  Winfrey  and 
he  told  the  grand  jury  all  about  him.    [Rep.  Tr.  150,  156, 
159-162.]    After  he  told  the  officers  "everything"  he  also 
advised  them  that  he  would  come  down  to  Los  Angeles  and 
endeavor  to  make  a  buy  from  Fred  Stein.    Shortly  after 
his  conversation  with  the  agents,  probably  in  November, 
Browning  called  appellant  long  distance  from  San  Fran- 
cisco and  made  an  appointment  with  him.     This  was  at 
the  number  of  a  phone   in  a  booth.      [Rep.   Tr.    125.] 
Browning  left  on  Saturday  night  and  got  here  on  Sunday, 
approximately  the  29th  of  November.  [Rep.  Tr.  126,  145.] 
Several  telephone  calls  were  exchanged  between  Browning 
and  appellant  after  Browning  arrived  in  Los  Angeles.  The 
two  men  met  on  Jefferson  between  Tenth  and  Eleventh 
Avenues.      [Rep.  Tr.    127.]      Before  Browning  went  to 
meet  appellant,  Mr.  Mulganin,  an  agent  of  the  Federal 
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Bureau  of  Narcotics  at  San  Francisco  gave  Browning 
$1800  in  cash. 

After  Browning  and  appellant  met  they  took  a  ride  and 
Browning  told  Stein  that  he,  Browning,  had  $1800  and 
wanted  to  make  a  buy  of  heroin.  Appellant  told  him  that 
he  would  sell  but  didn't  want  to  for  less  than  $500  an 
ounce.  Stein  then  said  he  would  take  the  $1800.  Brown- 
ing then  owed  him  $300  as  a  result  of  the  occasion  when 
he  bought  the  five  "pieces"  from  Stein.  Browning  had 
been  $300  short  since  he  had  only  $2700. 

Appellant  took  Browning's  $1800  and  told  Browning 
that  he  would  see  what  he  could  do.  Appellant  dropped 
Browning  off  and  called  him  later  on  the  telephone.  At 
that  time  he  said  the  "man"  wasn't  there,  that  he  couldn't 
contact  him  and  it  would  be  held  up  until  the  next  day,  a 
Monday.     [Rep.  Tr.  128,  129.] 

Several  telephone  calls  were  exchanged  back  and  forth, 
and  appellant  asked  if  Browning,  wanted  to  pick  it  up  in 
Bakersfield.  Browning  agreed  to  do  so.  Finally,  on 
Monday  evening  Stein  called  Browning  and  told  him  that 
"it  wasn't  any  go."  On  that  evening  appellant  met  Brown- 
ing and  told  the  latter  that  he  couldn't  do  any  business, 
"that  the  man  was  out  and  he  had  sold  the  last  eight 
pieces  of  stuff  in  Bakersfield,  and  he  was  trying  to  stop 
some  of  it  in  Bakersfield  so  that  I  could  have  some,  and 
which  he  was  unable  to  do."  At  that  point  appellant  gave 
Browning  his  "roll"  of  money.  Browning  did  not  count  it 
at  that  time.  Later,  Browning  returned  the  money  to 
Mulganin,  suggesting  that  it  be  counted.  When  it  was 
counted  there  was  only  $1500.  Browning  called  Stein 
back  and  asked  him  why  he  took  the  $300  out  of  "some- 
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body  else's  money."  (Browning  had  told  Stein  that  the 
purchase  was  for  a  Mexican  boy  that  he  had  known  in 
San  Francisco.)  Appellant  told  Browning-  that  it  wasn't 
"any  of  his  affair,"  and  refused  to  return  the  $300. 
Browning  had  to  make  the  $300  good  himself  when  he  got 
back  to  San  Francisco.  Browning  did  not  remember  see- 
ing Stein  after  that  time.     [Rep.  Tr.  130-132.] 

Clarence  Winfrey  testified  on  behalf  of  the  Government 
in  part  as  follows:  He  lived  in  Los  Angeles,  California, 
and  he  had  first  met  "Duke"  Browning  in  the  year  1947. 
In  January  of  1956  Browning  came  to  his  house  several 
times,  once  with  Barney  Stein,  Fred  Stein's  brother,  and 
his  wife.  The  next  evening  Browning  came  by  again  and 
told  Winfrey  that  he  had  something  in  which  Winfrey 
might  be  interested.  [Rep.  Tr.  189,  190.]  Browning  and 
Winfrey  at  that  time  talked  about  narcotics.  Winfrey 
told  Browning  that  he  would  be  interested  if,  in  effect, 
the  price  and  other  circumstances  were  right.  Browning 
asked  Winfrey  how  many  ounces  he  could  use  and  Winfrey 
said  he  didn't  know  right  then.  Browning  agreed  to  let 
him  know  in  a  few  days.     [Rep.  Tr.  192.] 

A  few  days  later  Browning  came  to  Winfrey's  home 
agam  and  said  that  the  person  he  was  waiting  for  was  back 
in  town.  He  asked  Winfrey  how  much  the  latter  could 
use.  Winfrey  told  him  that  all  he  had  was  about  $350. 
Browning  said  it  would  cost  him  $350  for  each  ounce  and 
that  Winfrey  could  have  three,  two  on  consignment  and 
one  for  cash.  Winfrey  agreed  to  take  the  deal.  The  next 
night  Browning  contacted  Winfrey  again  and  had  the 
"merchandise"  with  him.  Browning  said  he  brought  the 
"package,"  which  Winfrey  testified  was  three  ounces  of 
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heroin.  Winfrey  paid  Browning  $350.  Winfrey  there- 
after put  about  ten  or  twelve  spoons  of  milk  sugar  in  each 
ounce  which  he  received  from  Browning.  In  other  words, 
he  cut  it  not  quite  fifty  per  cent.  Thereafter  Winfrey 
resold  the  heroin  for  $200  per  ounce.  No  one  ever  com- 
plained to  Winfrey  that  it  was  not  good  ''stuff."  As  a 
rule,  he  testified,  no  one  ever  used  the  word  heroin,  it  is 
either  a  "package"  or  "merchandise"  or  "stuff."  [Rep. 
Tr.  194-199.] 

Winfrey  saw  Browning  a  day  or  two  later  on  a  social 
call.  The  next  time  Winfrey  saw  Browning  the  latter 
told  Winfrey  that  he  was  going  out  of  town,  north. 
Within  a  day  or  two  Mr.  Browning  had  returned  to  Los 
Angeles  and  brought  Fred  Stein  over  to  Winfrey's  house. 
Winfrey  recognized  Stein  from  having  seen  him  at  Mc- 
Neil Island.  This  meeting  was  in  February  or  the  latter 
part  of  January.     [Rep.  Tr.  200,  201.] 

About  ten  days  or  two  weeks  after  Browning  left  town 
appellant  called  Winfrey  on  the  telephone.  Appellant  asked 
Winfrey  if  he  needed  any  more  "merchandise"  and  Win- 
frey told  him  "yes."  Shortly  thereafter,  at  Bronson  and 
Washington,  Winfrey  gave  the  $700,  which  he  owed 
Browning  for  the  two  ounces  of  heroin  he  had  received 
on  consignment,  to  either  Fred  Stein  or  Barney  Stein.  At 
that  time  they  were  in  a  1947  Dodge  together,  and  he 
believed  that  he  gave  it  to  Fred  Stein.  This  was  about 
two  weeks  after  he  had  gotten  the  "merchandise"  from 
Mr.  Browning.  [Rep.  Tr.  203-205.]  Just  previous  to 
meeting  Fred  Stein  at  Bronson  and  Washington,  appel- 
lant had  called  Winfrey  on  the  telephone.  Winfrey  told 
appellant  that  he  had  something  for  "Duke"  and  Stein  told 
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Winfrey  that  he,  Stein,  would  pick  it  up.  It  was  then 
that  they  made  arrangements  to  meet  at  Bronson  and 
Washington.  Also,  just  previous  to  appellant's  phone 
call,  Winfrey  had  had  a  telephone  conversation  with 
''Duke"  Browning  about  the  $700,  and  Browning  asked 
Winfrey  if  he,  Winfrey,  was  ''ready"  to  get  any  more 
"merchandise"  at  that  time.  Winfrey  told  him  "yes." 
Winfrey  advised  Browning  that  he  had  the  money,  and  the 
latter  stated  that  he  would  have  somebody  contact  Winfrey 
for  it.  It  was  right  after  that  that  Winfrey  gave  the 
money  to  Fred  Stein.     [Rep.  Tr.  206,  207.] 

About  the  next  evening  after  the  $700  was  paid,  appel- 
lant telephoned  Winfrey  and  arrangements  were  made  for 
the  two  to  meet  in  a  half  an  hour  at  the  corner  of  Bronson 
and  Washington,  where  they  had  previously  met.  They 
talked  at  that  location  about  Duke  Browning  and  Winfrey 
told  appellant  that  he,  Winfrey,  had  a  proposition  with 
Duke  Browning.  Appellant  then  said  that  he  had  talked 
with  "Duke"  Browning  about  Winfrey.  Winfrey  told 
appellant  that  he  was  ready  for  more  merchandise,  being 
out  at  that  time.  Appellant  said  he  would  contact  Winfrey 
later.     [Rep.  Tr.  207-209.] 

Later  that  evening  Winfrey  got  another  telephone  call 
from  Stein,  who  told  Winfrey  to  meet  him  at  the  same 
place.  Winfrey  went  out,  saw  him  there  and  got  three 
ounces  of  "merchandise"  packaged  in  a  cellophane  bag. 

Winfrey  did  not  give  appellant  any  money  then,  but  did 
take  care  of  the  purchase  price  later  when  Browning  and 
appellant  had  a  "hassle"  about  some  money.  At  that 
time  Browning  told  Winfrey  to  hold  the  money  until  he 
could  come  to  town  to  straighten  it  out  with  appellant. 
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[Rep.  Tr.  210,  211.]  Winfrey  received  the  above  three 
ounces  from  appellant  in  February  of  1956.  [Rep.  Tr. 
214.] 

After  that  purchase,  Winfrey  bought  more  of  the 
"merchandise"  from  Stein  on  approximately  ten  or  twelve 
occasions.  In  each  such  transaction,  Winfrey  bought 
approximately  three  ounces.  Each  time  it  was  taken  by 
him  on  consignment,  and  he  eventually  paid  for  the 
merchandise  at  $350  per  ounce.  After  he  got  it  from 
Stein,  he  would  cut  it  with  milk-sugar  and  resell  it  for 
$200  an  ounce.  Several  times  Winfrey  met  appellant  on 
Beverly  Boulevard  to  obtain  the  "merchandise."  Stein 
would  hand  the  substance  to  Winfrey's  wife  who  was 
sitting  in  the  car  on  each  of  the  occasions.  The  packages 
were  all  in  cellophane  bags,  and  the  substance  was  an  off- 
white  powder.  [Rep.  Tr.  215-218,  238.]  The  largest 
quantity  that  Winfrey  ever  remembered  buying  from  ap- 
pellant was  about  six  ounces.     [Rep.  Tr.  220.] 

Clarence  Winfrey  bought  more  "merchandise"  from 
appellant  on  three  or  four  occasions  in  1957  during  Janu- 
ary and  February.  On  approximately  March  3,  1957  he 
bought  three  ounces  from  him.  This  purchase  was  also 
made  on  the  street  and  Winfrey's  wife  was  with  him 
again.  [Rep.  Tr.  220,  221.]  At  that  time  Winfrey  gave 
him  approximately  $700  but  owed  him  the  balance  of  the 
money. 

Winfrey  stated  that  on  the  occasions  during  1956  and 
1957  when  Winfrey  bought  "merchandise"  from  appellant. 
Stein  always  contacted  Winfrey  by  telephone  to  make  the 
arrangements  for  delivery.     [Rep.  Tr.  221,  222. J 
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On  March  12,  1957,  Winfrey's  wife,  Celeste,  was  ar- 
rested  on   a   narcotics    charge.      Immediately   thereafter 
Narcotics  Agents  talked  to  Clarence  Winfrey.     Winfrey 
then  called  appellant  on  the  phone  several  times  in   an 
effort  to  buy  some  narcotics  from  him.     The  price  in- 
volved was  approximately  $3000.     [Rep.  Tr.  223,  224.] 
Winfrey  got  about  $2100  from  a  narcotics  agent,  accord- 
ing to  his  recollection,  and  he  had  approximately  $1100  of 
his  own  money  that  he  put  in  as  a  temporary  loan  to  the 
Government  agents.     In  one  of  the  telephone  calls,  Win- 
frey told  Stein  he  would  like  to  talk  to  him  and  they  made 
arrangements  to  meet.    They  did  so  across  from  the  Pan 
Pacific  Auditorium  on  Beverly  Boulevard  near  where  they 
had  met  before  and  had  a  conversation.     Winfrey  asked 
appellant  about  some  narcotics,    Stein   told   Winfrey   he 
would  let  him  know,  but  he  couldn't  give  an  answer  at 
that  time.     Appellant  asked  Winfrey  why  the  latter  had 
not  told  Stein  Celeste  Winfrey  had  been  arersted.     Win- 
frey told  appellant  that  he  thought  he  knew  about  it,  that 
quite  a  few  people  knew  about  it.     From  that  time  on 
it  was  just  a  matter  of   Stein  telling  Winfrey  to  wait, 
that  Stein  would  let  Winfrey  know  and  they  would  ride 
around.     [Rep.  Tr.  224-226.] 

Winfrey  saw  appellant  during  the  first  of  June  in  1957 
and  this  was  close  to  the  last  time  he  saw  him.  At  that 
time  Winfrey  had  a  conversation  with  Stein.  They  talked 
about  different  sentences  that  people  had  been  getting 
they  had  read  about  in  the  paper.  One  they  discussed 
got  80  years  and  another  got  something  like  30  or  50 
years.  [Rep.  Tr.  227,  228.]  At  this  time  appellant  was 
still  telling  Winfrey  to  wait  about  the  narcotics,  that  he 
would  let  Winfrey  know. 
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During  the  first  part  of  July  Winfrey  had  another  dis- 
cussion with  appellant  about  narcotics  and  Winfrey  told 
Stein  that  he  was  still  interested  in  some.  Appellant 
stated  to  Winfrey  that  nothing  had  happened  yet  but  he 
would  let  him  know  if  anything  did.  About  that  time 
they  also  had  a  discussion  about  a  property  loan  that 
Winfrey  was  getting.  Winfrey  advised  appellant  that  he 
was  getting  cash  from  the  loan,  [Rep.  Tr.  229,  231.] 
Winfrey  also  stated  that  he  was  pretty  well  pushed  and 
would  like  to  get  some  narcotics  because  he  was  in  pretty 
bad  shape.  Stein  still  said  that  he  would  let  Winfrey 
know. 

Stein  never  let  Winfrey  know.     [Rep.  Tr.  232.] 

After  Celeste  Winfrey  had  been  arrested,  the  Federal 
narcotics  agents  did  not  talk  to  Winfrey  about  a  buy 
from  Stein  in  the  sense  that  he  would  help  his  wife  out 
by  trying  to  make  a  purchase  from  appellant.  Winfrey  did 
not  go  to  the  government  agents  and  tell  them  that  any- 
thing he  could  do  to  help  his  wife  out  of  her  difficulty 
would  be  done  by  him.  The  federal  agents  merely  asked 
him  where  he  was  getting  his  narcotics  from  and  he  told 
them  it  was  Fred  Stein.     [Rep.  Tr.  242,  243.] 

Winfrey  testified  that  before  he  took  the  stand  in  the 
case  government  counsel  had  told  him  there  would  be  no 
promises  with  respect  to  his  wife  and  his  testimony. 
Further,  he  was  told  that  government  counsel  did  not 
know  the  outcome  of  Celeste  Winfrey's  problem  and  there 
would  be  no  commitment  as  to  what  might  happen  in  that 
matter.  He  still  agreed  to  testify  after  being  so  advised. 
[Rep.  Tr.  251,  252.] 
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Celeste  Winfrey  testified  in  part  as  follows:  she  was 
Clarence  Winfrey's  wife  and  first  saw  appellant  Fred 
Stein  during  the  first  part  of  1956  when  Mr.  Browning 
brought  him  to  the  house.  [Rep.  Tr.  258,  259.]  She 
saw  him  again  on  a  street  corner  when  she  was  in  a  car 
with  her  husband.  Appellant  handed  her  a  package  which 
was  a  little  cellophane  bag  in  a  paper  bag.  In  the  cello- 
phane bag  was  a  whitish  powder  which  the  Winfreys  took 
home  with  them.  Thereafter  during  the  year  1956  she 
saw  Fred  Stein  on  an  average  of  once  a  month.  Some- 
times appellant  made  social  calls  to  the  house  and  other 
times  they  met  him  on  the  street  corner.  On  the  latter 
occasions  Clarence  Winfrey  would  give  him  money  and 
Fred  Stein  would  give  them  a  package.  Usually  the 
amount  that  was  given  to  appellant  was  from  $500  to 
$1000.  [Rep.  Tr.  262.]  All  of  the  packages  were  similar. 
She  saw  Fred  Stein  on  the  street  corner  approximately 
8  or  9  times  on  the  same  type  of  transaction.  [Rep  Tr 
260,  261.] 

On  March  12,  1957,  she  was  arrested.  Prior  to  her 
arrest,  the  last  time  a  transaction  occurred  on  a  street 
corner  was  about  a  week  before.  At  that  time  appellant 
gave  the  Winfreys  another  package.  Clarence  Winfrey 
gave  Stein  a  roll  of  bills.     [Rep.  Tr.  262.] 

Mrs.  Winfrey  identified  a  man  who  was  in  court  as 
"Stymie"  Beard.  During  March  of  1957  she  had  a  trans- 
action with  Beard  on  one  occasion  when  she  gave  him  a 
half  ounce.  She  got  $100  from  him  in  cash.  The  one 
half  ounce  was  from  the  "merchandise"  that  the  Winfreys 
had  gotten  from  appellant.  Before  the  Winfreys  had 
sold  it  they  cut  it.    [Rep.  Tr.  263-265.]     The  substance 


—24— 

in  government's  Exhibit  2-B  resembled  the  powder  which 
the  Winfreys  had  previously  gotten  from  Stein.  [Rep.  Tr. 
265-267.]  She  testified  further  that  heroin  is  an  off- 
white  color  and  that  the  Winfrey  cut  their  merchandise 
with  mik-sugar  so  that  it  was  a  lighter  substance  in  color, 
the  color  of  the  heroin  slightly.  [Rep.  Tr.  277.]  After 
the  sale  to  Beard,  Celeste  Winfrey  was  arrested  for  the 
sale  of  narcotics,  as  she  had  some  marked  money  on  her. 
[Rep.  Tr.  268.] 

After  Celeste  Winfrey  left  the  stand,  Clarence  Win- 
frey was  again  called  to  testify.  He  was  shown  Exhibit 
2-B.  He  testified  that  it  resembled  the  substance  which 
he  had  received  from  appellant  except  that  it  had  been  cut 
with  milk-sugar  so  that  it  was  a  lighter  substance  in  color. 
[Rep.  Tr.  276,  277.] 

Quentin  Victor  Browning  was  also  recalled  to  the  stand 
and  examined  Exhibit  2-B.  He  testified  that  it  was  similar 
to  the  substance  which  he  had  secured  from  Stein  from 
time  to  time  as  he  had  previously  testified.  He  qualified 
his  answer  by  stating  that  2-B  had  been  "cut"  quite  a 
bit  and  that  it  was  much  lighter  in  color.  [Rep.  Tr.  278.] 
He  also  said  that  the  material  which  he  had  secured  from 
appellant  resembled  the  material  that  he  had  used  when 
he  ''took  a  bit  once  in  a  while."  As  a  matter  of  fact  Fred 
Stein  and  Browning  had  ''done  a  little  together"  while  they 
were  cutting  up  the  material  previously.   [Rep.  Tr.  279.] 

William  C.  Gilkey  was  called  to  the  witness  stand  by 
the  government  and  testified  that  he  had  been  a  federal 
narcotic  agent  since  1956.  [Rep.  Tr.  282.]  He  had  first 
seen  Clarence  Winfrey  during  the  early  part  of  1957, 
perhaps  in  January  or  February.     Later  in  July  of  1957 
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he  saw  Clarence  Winfrey  with  appellant.  In  fact  he  saw 
them  twice  together  in  July.  The  first  time  was  on  July 
9th  near  the  intersection  of  Beverly  Boulevard  and  Sierra 
Bonita  Avenue.  On  that  occasion  Gilkey  saw  appellant 
drive  to  that  area  and  Winfrey  leave  his  own  automobile 
and  enter  the  car  which  Stein  was  operating.  The  two  of 
them  drove  to  a  drive-in  and  remained  there  for  about 
20  minutes,  then  returning  to  the  place  where  they  met. 
Winfrey  left  the  automobile,  entered  his  own  and  joined 
the  officers  at  a  pre-arranged  spot.  [Rep.  Tr.  283,  284.] 
Two  lays  later  Gilkey  saw  the  two  men  together  again  at 
the  same  intersection  of  Beverly  Boulevard  and  Sierra 
Bonita.  Winfrey  again  drove  to  the  area  in  his  auto- 
mobile, Gilkey  following.  Forty-five  minutes  later  appel- 
lant arrived  in  another  car  and  entered  Winfrey's  vehicle. 
At  that  time  appellant  lived  only  about  three  blocks  from 
that  spot.  This  was  on  the  11th  day  of  July  and  the  two 
men  had  a  conversation.  Gilkey  related  certain  conversa- 
tion that  he  had  heard  between  appellant  and  Winfrey  over 
a  listening  device,  but  Paul  Sweeney  was  successful  in 
causing  the  court  to  strike  any  conversation  which  was 
heard  on  the  listening  device.    [Rep.  Tr.  285,  288,  326.] 

Gilkey  testified  that  he  was  familiar  with  the  language 
of  those  who  were  engaged  in  the  illegal  sale  of  narcotics 
and  that  his  understanding  of  the  word  "stuff"  was  that 
it  referred  to  heroin,  cocaine  or  any  narcotic  drug.  A 
"piece"  was  an  ounce. 

Gilkey  further  testified  that  on  about  March  14  Win- 
frey was  furnished  $2100  by  the  government  prior  to  his 
meeting  with  Mr.  Stein,  and  that  Winfrey  also  had  about 
$1000  of  his  own  money,  [Rep.  Tr.  294.] 
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Gilkey  was  later  recalled  by  the  government  and  was 
shown  Exhibit  2-A  and  2-B.  He  stated  that  on  March 
12,  1957,  he  had  purchased  the  exhibits  from  Matthew 
Beard  for  the  sum  of  $100  of  official  advance  funds.  He 
had  purchased  it  from  Beard  approximately  a  block  dis- 
tance from  Celeste  Winfrey's  residence.  It  was  thereafter 
sent  to  the  chemist  in  San  Francisco,  California.  [Rep, 
Tr.  328,  329.] 

The  agent  had  seen  Matthew  Beard  go  in  the  direction 
of  Celeste  Winfrey's  house  just  after  Gilkey  had  given 
Beard  $100  of  official  advance  funds  and  noted  the  serial 
numbers.  He  saw  that  money  again  shortly  after  Celeste 
was  arrested  on  March  12,  1957,  which  was  the  same  date 
Beard  had  gone  into  the  Winfrey  residence.  The  numbers 
of  the  bills  were  the  same  as  compared  to  the  original  list 
of  numbers.  [Rep.  Tr.  330-338.] 

Among  other  things,  it  was  stipulated,  in  effect,  be- 
tween the  appellant  and  the  Government  that  with  respect 
to  exhibit  2-B  that  a  chemist  employed  by  the  United 
States  Treasury  Department  in  San  Francisco  who  re- 
ceived that  exhibit  by  mail  at  his  office  on  March  14, 
1958  submitted  the  contents  of  2-B  to  a  chemical  test  and 
that  he  would  testify  it  was  210  grains  of  heroin.  [Rep. 
Tr.  334,  335.] 

William  Farrington  testified  that  he  was  a  Deputy 
Sheriff  for  the  county  of  Los  Angeles,  assigned  to  the 
Narcotic  Detail.  On  March  12,  1957,  he  saw  money 
given  to  Matthew  Beard,  the  serial  numbers  of  which  had 
been  recorded  in  his  presence.  Later  that  afternoon  in 
the  home  of  Celeste  and  Clarence  Winfrey,  he  saw  money 
found  in  the  possession  of  Celeste  Winfrey.     The  serial 
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numbers  of  those  bills  were  identical  to  the  serial  num- 
bers of  the  bills  which  had  been  previously  given  to  Mat- 
thew Beard  on  the  same  day.  [Rep.  Tr.  341-343.] 

After  Agent  Farrington  concluded  his  testimony,  the 
Government  rested.  Mr.  Sweeney  then  made  a  motion  for 
a  judgment  of  acquittal  of  all  of  the  counts  of  the  in- 
dictment. [Rep.  Tr.  348.]  Argument  was  had  at  the 
Bench  and  the  Court  granted  the  motion  as  to  Count  Two. 
[Rep.  Tr.  350.]  The  Motion  was  denied  as  to  all  of  the 
other  counts.    [Rep.  Tr.  350-354.] 

After  making  an  opening  statement  [Rep.  Tr.  355,  356], 
appellant  called  Agent  William  C.  Gilkey  to  the  witness 
stand.  [Rep.  Tr.  356,  358.]  The  next  witness  for  appel- 
lant was  Agent  Mulgannon.  [Rep.  Tr.  359.]  Mr.  Mul- 
gannon  testified  to  certain  matters  concerning  a  case  in- 
volving Duke  Browning  in  San  Francisco.  [Rep.  Tr. 
359-362.] 

At  the  Bench,  a  discussion  was  had  between  court  and 
counsel  with  respect  to  certain  documents  that  Mr.  Swee- 
ney indicated  he  wanted  in  evidence.  He  mentioned  that 
one  was  a  photostat  of  a  hotel  registration  and  that  there 
was  some  pertinent  correspondence  also.  He  indicated 
that  he  was  hoping  for  a  stipulation  from  Government 
counsel  for  the  appellant  to  avoid  subpoening  a  witness 
from  New  York.  [Rep.  Tr.  363-365.] 

Evelyn  Stein  was  called  as  a  witness  for  appellant  and 
she  testified  that  on  September  5,  1956,  she  left  for  New 
York  City  with  Fred  Stein  and  her  daughter  Lorien 
Babbins.  [Rep.  Tr.  385.]  They  arrived  in  Newark,  New 
Jersey  on  the  6th  and  Fred  Stein  went  on  to  New  York 


—28— 

by  plane.    The  witness  went  to  Buffalo  with  her  daughter 
because  of  her  father's  illness.   [Rep.  Tr.  366-371.] 

On  about  September  12,  the  witness  and  her  daughter 
traveled  to  New  York  and  joined  Fred  Stein  at  the  Sey- 
mour Hotel.  They  left  on  the  19th  of  September  and 
returned  to  Los  Angeles,  arriving  here  the  20th.  [Rep. 
Tr.  372,  373.] 

Evelyn  Stein  also  testified  that  on  the  3rd  day  of 
March  1957,  she  and  appellant  left  Los  Angeles  and 
traveled  to  Ensenada,  Mexico  to  get  married.  [Rep.  Tr. 
374,  375.]  However,  they  were  married  on  March  6, 
1957.  [Rep.  Tr.  377.]  She  received  a  marriage  receipt 
dated  March  6,  1957  and  also  a  marriage  certificate  which 
was  dated  March  8,  1957.     [Rep.  Tr.  378,  379.] 

The  next  witness  for  appellant  was  Lorien  Merle  Bab- 
bins,  daughter  of  Evelyn  Stein.  [Rep.  Tr.  401.]  She 
testified  with  respect  to  the  alleged  trip  to  New  York  on 
September  5,  1956  with  her  mother  and  Fred  Stein.  [Rep. 
Tr.  402-405.]  She  also  testified  that  her  mother  and 
Mr.  Stein  took  a  trip  on  March  3,  1957  and  that  they  re- 
turned to  Los  Angeles  about  the  7th  or  8th  of  that  month. 
[Rep.  Tr.  406.] 

The  last  witness  for  the  defense  was  appellant.  Stein 
testified  that  he  resided  in  Los  Angeles  [Rep.  Tr.  409] 
and  that  during  1956  and  1957  he  was  a  used  car  sales- 
man, in  business  for  himself  some  of  the  time  and  on 
other  occasions  selling  cars  on  consignment.  He  first  met 
Mr.  Quentin  Browning  at  McNeil  Island  in  1948.  [Rep. 
Tr.  410.]  He  stated  that  the  next  time  he  saw  Browning 
was  in  the  latter  part  of  1955  when  the  latter  came  to 
Los    Angeles.      Previously    Browning    had    sent    Stein    a 
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letter  in  which  Browning  had  asked  Stein  to  collect  some 
money  for  him  which  was  due  for  a  sale  of  narcotics. 
Browning  also  told  Stein  in  the  letter  that  he,  Browning 
had  a  "pretty  fair  connection"  and  if  Stein  would  contact 
him  that  Browning  would  make  arrangements  to  come 
to  Los  Angeles  and  discuss  the  connection. 

When  Browning  came  down  in  December  of  1955,  he 
contacted  Stein  by  going  to  a  bar  where  he  had  sent  the 
above  letter.  Appellant  did  not  own  the  bar  but  it  was 
about  10  minutes  from  his  home.   [Rep.  Tr.  411-413.] 

A  couple  of  days  later  Stein  went  to  the  bar  and  Brown- 
ing was  waiting  for  him  there.  They  had  a  conversation 
at  that  time.  [Rep.  Tr.  414.]  When  asked  if  there  was 
any  discussion  of  narcotics  during  the  first  conversation 
at  the  bar,  Stein  said  "not  the  first  time."  [Rep.  Tr.  415.] 

Stein  claimed  that  he  saw  Browning  after  this  first 
meeting  at  the  Watson  Hotel  on  West  Adams  Boulevard 
in  Los  Angeles.  Stein  had  given  Browning  his  phone 
number  and  Browning  called  Stein.  Stein  had  also  given 
Browning  his  brother's  phone  number  in  case  he  couldn't 
get  in  touch  with  Stein  at  his  own  number.  This  second 
meeting  occurred  about  four  or  five  days  after  Stein  met 
Browning  in  the  bar  and  was  still  during  the  first  part 
of  January  1956.     [Rep.  Tr.  415.] 

Stein  claimed  that  on  the  occasion  at  the  Watkins  Hotel 
he  had  a  conversation  with  Browning  about  some  "good 
horse  information."  Browning  then  supposedly  asked 
Stein  for  $300  because  he  had  his  money  tied  up  in  a 
Western  Union  Money  Order  which  he  didn't  have  time  to 
pick  up.  Stein  gave  Browning  $300  and  Browning  went 
to  the  track.  [Rep.  Tr.  416,  417.]     Stein  said  he  did  not 
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see  Quentin  Browning  from  the  time  he  saw  him  in  Janu- 
ary of  1956,  when  he  allegedly  gave  Browning  the  $300, 
until  the  2nd  of  December  1956.   [Rep.  Tr.  429.] 

Stein  recalled  meeting  Mr.  Winfrey  in  the  company  of 
Browning  sometime  during  the  first  part  of  January. 
Stein  met  him  at  the  bar  and  Browning  explained  that 
Winfrey  was  from  McNeil.  The  two  of  them  got  into 
a  car  and  drove  over  to  Winfrey's  home  and  saw  the 
latter  there.  [Rep.  Tr.  418.]  Stein  testified  that  there 
was  no  discussion  of  narcotics  during  the  conversation 
which  was  had  at  Winfrey's  home  at  that  time.  [Rep. 
Tr.  419.] 

Stein  testified  that  he  went  to  the  Winfrey  home  once 
or  twice  thereafter  but  never  met  him  on  the  street.  [Rep. 
Tr.  419.]  Appellant  claimed  that  the  only  telephone  con- 
versation he  had  with  Winfrey  during  the  year  1956  was 
toward  the  end  of  the  year,  that  Winfrey  called  him  two 
or  three  times.  [Rep.  Tr.  420.]  During  one  of  those 
conversations  Winfrey  asked  Stein  to  drop  by  his  house. 
Stein  did  and  Winfrey  told  him  that  he  hadn't  seen  Duke 
in  sometime  and  "he  needed  something  and  where  could 
he  lay  his  hands  on  some  things."  Stein  knew  that  he 
had  reference  to  heroin.  [Rep.  Tr.  421.]  On  each  of  the 
occasions  in  which  Winfrey  called  Stein,  they  would  make 
arrangements  to  meet.  At  the  time  of  seeing  one  another 
they  would  have  the  same  general  type  of  conversation. 
At  one  time  they  met  on  Sierra  Bonita.  [Rep.  Tr.  421, 
422.]  i 

On  one  occasion  Stein  met  Winfrey  at  Sierra  Bonita 
and  Beverly,  across  the  street  from  the  Pan  Pacific.  [Rep. 
Tr.  423,  424.]     Winfrey  and  Stein  took  a  ride  and  stopped 
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at a  drive-in,   where  they  talked.     Winfrey  kept  telling 
Stein  "how  hard  things  were  for  him."    [Rep.  Tr.  425.] 

A  few  days  later  Winfrey  and  Stein  had  another  con- 
versation in  a  '57  Chevrolet  while  the  two  of  them  were 
riding  in  it.  [Rep.  Tr.  426.]  On  that  occasion  Winfrey 
again  started  telling  appellant  "how  bad  things  were  with 
him."  Stein  told  Winfrey  that  "they  were  bad  for  me 
too."  Winfrey  asked  Stein  if  he  could  possibly  tell  Win- 
frey where  to  go  so  that  he  "might  help  himself."  [Rep. 
Tr.  427.]  Winfrey  also  told  Stein  that  he  was  going 
to  borrow  some  money  on  his  home  and  asked  appellant 
to  try  to  find  a  "connection"  for  Winfrey.  [Rep.  Tr. 
428.]  At  that  time  Winfrey  told  Stein  that  he  wanted 
to  get  a  supply  of  heroin  to  sell.  The  loan  which  he  was 
going  to  get  on  his  home  would  have  netted  Winfrey 
$1000  and  Winfrey  wanted  to  buy  the  narcotics  with  that 
money.    This  was  near  July  11th.  [Rep.  Tr.  467.] 

Winfrey  had  also  asked  Stein  for  some  heroin  during 
the  first  part  of  1956.  [Rep.  Tr.  459,  463.]  When  Clar- 
ence Winfrey  spoke  to  Stein  on  at  least  one  such  occasion 
during  that  time  and  asked  him  for  "something,"  Winfrey 
was  talking  about  narcotics,  specifically  heroin.  [Rep.  Tr. 
463.]  Winfrey  told  Stein  that  Duke  Browning  was  in 
Seattle  and  he  couldn't  get  in  touch  with  Duke.  The  reason 
that  Winfrey  asked  Stein  for  some  heroin  was  because 
of  Duke's  absence.  Winfrey  had  been  getting  it  from 
Browning  and  Stein  knew  this.  [Rep.  Tr.  459.] 

Stein  further  testified  that  all  during  1956  Browning 
used  to  come  to  Los  Angeles  for  the  races  and  then  return 
to  San  Francisco.  Browning  was  used  to  sending  money 
to   Fred   Stein's   brother   to  bet  on   the   horses    for   him. 


—32— 

Browning  used  to  play  $300  on  a  horse,  "win,  lose  or 
draw."  [Rep.  Tr.  417,  460.]  Browning  would  always 
send  the  money  down  by  Western  Union.  [Rep.  Tr.  461.] 
At  least  on  one  occasion  Duke  Browning  won  $1,100  on 
a  Jiorse.  [Rep.  Tr.  462.] 

Stein  admitted  that  $700  was  paid  by  Clarence  Winfrey 
in  late  January  or  early  February  1956,  but  claimed  that 
it  was  to  bet  on  two  horses.  [Rep.  Tr.  466.] 

Fred  Stein  testified  that  he  saw  Quentin  Browning  on 
the  2nd  of  December  1956  on  Jefferson  near  11th  Avenue. 
This  was  about  six  o'clock  in  the  evening.  [Rep.  Tr.  429.] 
Browning  got  into  Stein's  car  and  they  had  a  conversation 
in  which  Stein  told  Browning  that  he  knew  of  a  race  in 
Florida  that  was  to  be  fixed.  Browning  asked  Stein  if 
the  latter  could  bet  some  money  for  him  and  Stein  agreed. 
[Rep.  Tr.  430.]  At  that  time  Stein  was  parked  on  the 
street  at  the  above  location  and  Browning  had  come  up 
in  his  own  car  which  he  parked  there.    [Rep.   Tr.  471.] 

When  appellant  agreed  to  bet  some  money  for  Brown- 
ing, the  latter  told  appellant  that  he  had  about  $1800  and 
appellant  took  it  from  Browning.  Appellant  called  Brown- 
ing later  and  told  him  that  he,  appellant,  couldn't  get  it 
"down"  but  that  he  might  be  able  to  do  it  the  next  day. 
However,  the  next  day  Stein  counted  off  $300  which 
Browning  owed  him  and  then  called  Browning  at  Brown- 
ing's sister's  house.    [Rep.   Tr.  430.] 

The  whole  transaction  had  been  a  ruse.  Stein  claimed, 
to  get  Browning  to  come  to  him  and  pay  the  $300  back 
to  Stein.  Although  Fred  Stein's  brother  was  "making 
book"  during  1956  [Rep.  Tr.  432],  and  Browning  had 
been  betting  at  least  $300  per  transaction  with  the  brother, 
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on  one  occasion  winning  at  least  $1,100,  Stein  used  this 
method  of  recovering  the  alleged  year  old  debt  from 
Browning.  [Rep.  Tr.  431,  432.] 

On  the  3rd  of  December  1956  Stein  called  Browning 
and  asked  the  latter  to  meet  him  at  the  same  place  of  the 
previous  day's  meeting. 

All  that  happened  on  the  occasion  of  the  3rd  was  that 
Browning  met  Stein  at  Jefferson  and  11th  Ave.  and 
Stein  pulled  up  along  side  the  sidewalk  where  Browning 
was  standing.  Stein  then  reached  over  to  the  right-hand 
window  of  the  car  and  told  Duke  he  couldn't  make  the 
bet  and  then  gave  the  $1500  to  Duke.  Browning  reached 
in  the  car  got  the  money  and  put  it  in  his  pocket,  without 
counting  it.  In  other  words  Browning  was  standing  out- 
side of  Stein's  car  and  reached  in  through  the  window. 
After  Browning  put  the  money  in  his  pocket  Stein  drove 
off.  Appellant  didn't  let  Browning  get  in  the  car  be- 
cause he  didn't  want  any  trouble  with  him.  Appellant 
figures  Browning  might  start  counting  the  money,  note 
the  $300  shortage  and  then  create  some  difficulty  about 
it.  Appellant  did  not  want  this  to  happen.  Browning 
later  called  Stein  and  they  had  a  discussion  about  the 
money  that  Stein  had  deducted  from  the  $1800.  [Rep.  Tr. 
431,  470,  474,  475.] 

Stein  testified  as  that  on  September  5,  1956  he  started 
on  a  trip  to  New  York  City  with  Evelyn  Babbins  and 
her  daughter,  arriving  on  September  6th.  Paul  Sweeney 
attempted  to  get  in  evidence  a  photostatic  copy  of  a  letter 
allegedly  from  the  manager  of  the  hotel  Seymour  in  New 
York  City.  The  Court  stated  that  the  letter  would  not 
be  admissible  [Rep.  Tr.  435],  and  denied  a  motion  for  a 
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continuance  for  the  purpose  of  subpoening  that  witness. 
[Rep.  Tr.  436.]  This  was  outside  of  the  presence  of  the 
jury.  [Rep.  Tr.  435.]  However,  Sweeney  Wc^s  successful 
in  having  a  registration  sHp  for  that  hotel  admitted  in 
evidence  which  Stein  testified  he  signed  when  he  was 
back  in  New  York.  [Rep.  Tr.  438,  439.]  Stein  also 
testified  he  took  a  trip  beginning  the  2nd  day  of  March 
1957  with  Evelyn  Babbins  to  Ensenada  for  the  purpose 
of  getting  married.  He  claimed  that  he  arrived  in  En- 
senada on  the  3rd  of  March  1957  [Rep.  Tr.  440],  but 
that  he  and  Evelyn  Babbins  were  not  married  until  the 
6th  of  March  in  Tijuana.  [Rep.  Tr.  441.] 

On  direct  examination  Stein  had  testified  that  in  1956 
and  1957  he  was  a  used  car  salesman,  at  times  in  business 
for  himself  and  occasionally  selling  cars  on  consignment, 
as  indicated  above.  [Rep.  Tr.  410.]  On  cross-examination 
further  testimony  was  given  with  respect  to  that  particular 
occupation.  He  then  testified  that  his  total  income  during 
the  time  he  was  in  that  business  for  the  year  1956,  when 
he  had  no  other  occupation,  was  about  $1800,  to  $2000. 
The  total  ''gross"  he  later  testified  was  about  $2000  or 
$2500.  [Rep.  Tr.  451,  476,  477.] 

Stein  also  testified  that  he  paid  a  share  of  the  expenses 
on  the  trip  to  New  York  and  it  cost  him  about  $650. 
This  was  in  addition  to  the  $300  that  he  had  loaned 
Quentin  Browning  that  same  year  of  1956,  so  that  he 
had  exi^ended  for  those  items  alone  $950  out  of  his  total 
income  of  about  $2000.  When  he  added  the  hotel  bill 
for  the  New  York  stay,  the  total  expenditures  came  to 
about  $1,100.  [Rep.  Tr.  477,  478.] 
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Appellant  was  convicted  in  1946  for  receiving,  conceal- 
ing and  facilitating  the  transportation  and  concealment 
after  importation  of  smoking  opium.  [Rep.  Tr.  451,  452.] 
Stein  had  also  been  convicted  in  February,  1935  for  the 
unlawful  selling  and  dispensing  of  morphine  in  violation 
of  26  U.  S.  C.  Section  692.  [Rep.  Tr.  480.]  On  June 
30,  1938  appellant  was  again  convicted  of  a  charge  of 
possession  of  opium  and  in  the  same  year  had  a  felony 
conviction  for  counterfeiting.  [Rep.  Tr.  481,  482.]  On 
cross-examination  Stein  volunteered  that  he  had  known 
a  person  named  as  Jim  Birddog  during  the  "bootlegging" 
days.  [Rep.  Tr.  456.]  It  was  after  that  the  Court  asked 
appellant  "You  say  you  knew  him  in  the  bootleg  days?" 
Stein  answered  affirmatively  and  the  Court  asked  what 
their  relationship  was.  Stein  then  said  he  would  buy  alcohol 
from  that  person  and  Birddog  would  buy  whiskey  from 
him.  [Rep.  Tr.  458.] 

On  rebuttal,  the  Government  called  Agent  James  H. 
Mulgannon  of  the  United  States  Bureau  of  Narcotics  in 
San  Francisco  and  he  testified  that  he  had  seen  Fred  Stein 
and  Browning  together  on  December  2,  1956,  at  Jefferson 
and  11th  in  Los  Angeles,  CaHfornia.  This  was  just  after 
Mulgannon  gave  Browning  the  $1500  of  official  advance 
funds.  Mr.  Chappel  gave  an  additional  $300  to  Brown- 
ing. [Rep.  Tr.  490,  491,  492.] 

Mulgannon  testified  that  after  Browning  got  into 
Stein's  car  on  the  2nd,  they  cruised  around  in  an  area 
that  covered  about  ten  or  twelve  blocks.  Mr.  Stein  was 
driving  the  automobile  during  this  entire  time.  The  car 
was  driven  very  slowly,  entered  some  dark  streets  and  just 
cruised   back   and   forth   aimlessly    for    about    15    to   20 


—36— 

minutes.     Browning  returned  under  surveillance  without 
the  money.  [Rep.  Tr.  495-497.] 

The  next  day  on  December  3,  1956,  at  about  8  o'clock 
in  the  evening,  Browning  was  searched  again  at  Agent 
Richards'  home  and  no  funds  were  on  his  person.  He 
met  Stein  on  the  corner  of  Jefferson  and  11th.  Brown- 
ing left  his  own  automobile  and  entered  appellant's  auto- 
mobile. [Rep.  Tr.  498,  499.]  Although  appellant  had 
testified  that  Browning  did  not  get  into  his  automobile 
on  the  occasion  of  the  third,  and  that  there  was  merely  an 
exchange  of  money,  after  which  Stein  drove  off,  Mul- 
gannon  testified  that  Stein  started  his  automobile  after 
Browning  entered  and  they  drove  around  from  approxi- 
mately 7:15  to  8:10  P.M.  [Rep.  Tr.  498,  500.]  The 
automobile  did  not  stop  anywhere  and  Stein  drove  very 
slowly  about  10  to  15  miles  an  hour  up  dark  streets,  mak- 
ing left  and  right  hand  turns  in  the  darkened  area.  Stein 
went  back  and  forth  retracing  his  movements  through  the 
vicinity.  [Rep.  Tr.  500,  501.]  When  Browning  came 
back  on  the  3rd  from  this  occasion  there  was  $1500  on 
his  person.  [Rep.  Tr.  506.]  After  the  Government  con- 
cluded rebuttal  the  motion  for  judgment  of  acquittal  was 
not  renewed.  [Rep.  Tr.  507,  508.] 

Counsel  for  both  appellant  and  government  had  an  ex- 
tensive conference  with  the  court  with  respect  to  instruc- 
tions.   [Rep.  Tr.  509-524.] 

Thereafter  argument  was  made  to  the  jury  by  both  the 
government  and  appellant.  [Rep.  Tr.  525-601.]  Each  of 
the  parties  finally  stated  that  there  were  no  exceptions  to 
the  proposed  instructions.  The  Court  then  instructed  the 
jury   [Rep.  Tr.  604-634],  and  the  jury  retired  at   12:30 
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P.M.,  on  Monday  September  22,  1958.  At  3:30  P.M.  the 
jury  returned  with  a  verdict  of  guihy  as  charged  in 
Counts  One,  Three,  Four,  Five  and  Six. 

After  the  jury  was  excused  Paul  Sweeney  advised  the 
court  that  there  would  be  a  motion  for  new  trial  or  a 
"motion  for  verdict  notwithstanding  the  verdict  of  the 
jury."  The  Court  stated  that  he  would  be  gone  beginning 
"the  day  after  tomorrow"  and  would  "not  return  until 
November."  There  does  not  appear  to  be  any  statement 
as  to  whether  or  not  the  court  was  on  vacation  or  would 
be  absent  on  official  business.  Mr.  Sweeney  then  said: 
"I  guess  I  will  have  to  argue  tomorrow.  What  time 
would  your  Honor  set?"   [Rep.  Tr.  639.] 

On  September  23,  1958,  the  case  came  on  for  sentence 
and  further  proceedings.  Mr.  Sweeney  presented  a  motion 
for  new  trial  on  certain  grounds  set  forth  in  the  tran- 
script.    [Rep.  Tr.  642,  645.] 

Among  other  grounds  presented  was  the  fact  that  the 
defendant  was  not  granted  a  continuance  in  order  to  secure 
additional  counsel.  [Rep.  Tr.  645.]  The  Court  stated 
with  respect  to  that  ground: 

"In  connection  with  your  comment  on  the  last  rea- 
son, that  the  defendant  was  substantially  prejudiced 
and  deprived  of  a  fair  trial  by  reason  of  the  follow- 
ing circumstances,  that  the  defendant  was  not  granted 
a  reasonable  continuance  in  order  for  him  to  secure 
additional  counsel,  I  have  been  a  member  of  the  bar 
since  1916,  I  have  been  on  this  bench  since  1942, 
and  I  know  of  nothing  that  any  other  or  additional 
counsel  could  have  done  that  you,  Mr.  Sweeney,  did 
not  do  in  the  protection  of  this  defendant's  rights. 
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''The  case  was  tried  skillfully  and  adroitly  on  be- 
half of  the  defendant  by  you,  and  I  cannot  see  how 
his  rights  would  have  been  prejudiced  by  securing 
any  additional  counsel." 

The  motion  for  new  trial  was  denied.   [Rep.  Tr.  646.] 

Afer  the  motion  for  new  trial  was  argued,  the  Court 
sentenced  the  defendant  to  a  total  of  50  years,  stating: 

"The  Court,  in  view  of  this  defendant's  past  his- 
tory and  the  fact  that  he  has  been  engaged  practically 
all  of  his  life  in  a  hfe  of  crime,  feels  justified  in 
completely  isolating  him  from  society."  [Rep.  Tr. 
651.] 

Appellant  filed  his  notice  of  appeal  on  September  26, 
1958.  [Clk.  Tr.  p.  74.] 

IV. 

ARGUMENT. 

(1)  There  Was  No  Abuse  of  Discretion  in  the  Denial 
of  Motion  for  Continuance. 

It  is  clear  that  the  granting  or  refusal  of  a  continuance 
"is  within  the  sound  discretion  of  the  Court  and  not  sub- 
ject to  review  in  the  absence  of  a  clear  showing  of  abuse." 
Davenport  v.  United  States,  197  F.  2d  157  (5  Cir., 
1952). 

It  is  submitted  that  a  review  of  the  entire  record  of  the 
proceedings  before  the  trial  court  shows  that  there  was  no 
abuse  of  discretion.  This  is  particularly  true  since  the 
record  reasonably  leads  one  to  the  inference  that  appellant 
was  merely  engaging  in  dilatory  tactics  to  obtain  a  fourth 
trial  setting  on  September  16,  1958,  in  a  case  which  had 
been  first  called  for  trial  as  early  as  June  17,  1958. 
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Attorney  Paul  Sweeney  appeared  with  appellant  on 
September  16,  1958  when  the  case  was  called  for  trial 
for  the  third  time.  The  jury  panel  was  in  the  courtroom, 
ready  for  selection.  Appellant  made  his  motion  for  con- 
tinuance with  no  advance  warning.  There  was  no  written 
motion  or  affidavits  filed  in  support  of  the  various  claims 
made  by  appellant  and  his  attorney,  even  though  the  situa- 
tion mentioned  as  one  of  the  grounds  for  continuance  had 
occurred  at  least  two  weeks  prior  to  September  16,  1958 
and  appellant  had  discussed  the  matter  with  Mr.  Sweeney 
in  the  interim. 

Appellant's  opening  brief  is  replete  with  statements 
which  are  not  supported  by  the  record.  On  page  6  appel- 
lant claims  that  Paul  Sweeney  moved  for  the  continuance 
upon  the  ground  that  he  was  at  the  time  charged  with  a 
violation  of  the  State  narcotics  law  and  with  offering  a 
bribe  to  state  and  county  officials,  citing  California  code 
sections.  The  record  shows  that  Mr.  Sweeney  advised 
Judge  Hall  only  that  there  was  a  question  of  recent  pub- 
licity on  his  arrest  on  a  "bribery"  incident.  [Rep.  Tr.  7.] 
The  record  is  devoid  of  any  mention  that  his  case  involved 
narcotics  charges.  The  two  "samples"  of  the  newspaper 
clippings  mentioning  a  narcotics  case  against  "Paul  Wesley 
Sweeney"  which  counsel  for  appellant  has  felt  "justified" 
in  attaching  to  his  brief  were  not  brought  to  the  attention 
of  the  trial  judge.  Thus  the  Court  had  no  opportunity  to 
consider  that  factor  in  ruling  on  the  motion.  Also,  at 
page  6,  counsel  states  that  Mr.  Sweeney  was  appearing 
for  the  appellant  at  the  opening  of  the  trial  "for  the  sole 
purpose  of  getting  a  continuance."  The  record  lacks  any 
mention  by  Mr.  Sweeney  or  by  the  appellant  during  the 
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proceedings  below  that  Mr.   Sweeney  was  appearing  for 
the  "sole"  purpose  of  making  the  motion. 

Appellant  came  to  Court  on  September  16,  1958  with 
the  attorney  of  his  choice  and  was  actually  prepared  to  go 
to  trial  if  the  motion  were  denied.  Although  an  appearance 
praecipe  was  filed  on  April  7,   1958,  showing  Harry  E. 
Weiss  as  the  attorney  in  the  case,  Mr.  Weiss  had  "stepped 
out"  as  the  attorney  as  of  June   17,   1958,  according  to 
appellant's  own  admission.   [Rep.  Tr.  62.]     Even  before 
that   time,    Paul   Sweeney   had   appeared   as   counsel   for 
the  defendant  on  two  occasions,  once  on  April  3,   1958 
when  he  succeeded  in  getting  the  bond  reduced  to  $10,000 
and  again  on  April  28,    1958,   when  he  appeared  on  a 
hearing  for  the  defendant's  motion  for  a  bill  of  particulars. 
At  that  time,  the  not  guilty  pleas  to  all  six  counts  of  the 
indictment  were  entered  and  the  cause  set  for  trial  June 
17,    1958.     On  the  latter   date   appellant   appeared   with 
Mr.  Sweeney  and  requested  a  continuance.     It  was  then 
set  for  jury  trial  on  August  12,  1958.   [Clk.  Tr.  23,  34; 
Rep.  Tr.  61.]     On  August  12,  1958,  the  appellant  appeared 
again  with  Paul  Sweeney  and  secured  another  continuance 
of  the  trial  date  to  September  16,  1958.     Appellant  him- 
self  knew   that   the  cause   was   set   for  trial    September 
16,  1958.  [Rep.  Tr.  63,  64.]     He  then  tried  on  that  date 
to  convince  the  court  that  the  attorney  who  was  not  there 
was  his  attorney  and  that  the  attorney  who   was   there 
was   not   his   attorney.     However,   when  Judge   Hall  in- 
dicated that  Mr.  Weiss  would  be  called  in  for  his  version 
of  the  affair,  in  effect  calling  appellant's  bluff,  appellant 
admitted  that  Mr.   Sweeney  had  been  his  attorney  since 
June  17,  1958. 
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Not  only  does  the  record  of  the  trial  itself  show  that 
Paul  Sweeney  and  appellant  were  ready  for  the  trial  of  the 
case  on  September  16,  1958,  but  the  colloquy  between  the 
parties  at  the  bench  on  the  motion  for  continuance  proved 
appellant  was  prepared. 

Although  Mr.  Sweeney  stated  that  "he  was  totally  un- 
prepared to  go  to  trial"  and  did  not  prepare  the  defense, 
and  alleged  that  he  was  "just  aware  of  the  fact  that  we 
were  going  to  trial  Friday  of  last  week,"  it  was  admitted 
that  Mr.  Sweeney  had  prepared  defenses  toward  the  overt 
acts  in  the  indictment.  [Rep.  Tr.  6.]  Further,  appellant 
stated  that  he  had  told  Mr.  Sweeney  "all  the  facts  in  the 
case"  and  that  Sweeney  had  advised  him  of  the  law  and  as 
to  his  rights.  [Rep.  Tr.  64.]  Also,  Mr.  Sweeney  stated 
that  he  though  appellant  had  been  "satisfied"  with  his  serv- 
ices to  that  point  and  was  "confident  to  have  me  continue." 
[Rep.  Tr.  67.]  With  respect  to  Mr.  Sweeney's  statement 
that  he  only  knew  on  the  Friday  of  the  previous  week  that 
he  was  going  to  trial  on  September  16,  1958,  the  court  had 
before  it  the  statement  of  government  counsel  that  as  far 
as  she  knew,  Mr.  Sweeney  was  under  the  impression  the 
previous  week  and  sometime  before  that  the  trial  would 
proceed  on  the  16th.  [Rep.  Tr.  8.] 

No  excuse  whatsoever  was  given  by  attorney  Sweeney 
or  appellant  as  to  why  the  matter  was  not  brought  to  the 
court's  attention  before  the  morning  of  the  trial,  contrary 
to  appellant's  claim  at  page  42  of  the  opening  brief. 

The  Court  advised  Mr.  Sweeney  and  appellant  that  the 
"bribery"  incident  had  "occurred  long  enough  ago  that 
some  change  in  counsel  should  have  been  made  by  this 
time."     [Rep.  Tr.  8.]  .„,  ^ 
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Even  if  appellant  had  not  signed  the  praecipe  showing 
Paul  Sweeney  to  be  his  attorney,  the  record  is  clear  that 
Paul  Sweeney  was  indeed  his  counsel.  Thus  the  Court 
would  have  had  every  right  in  exercising  his  discretion 
by  denying  the  continuance  at  that  point.  It  is  also  clear 
that  the  court  did  not  force  appellant  to  sign  the  praecipe 
which  was  filed  on  the  16th  showing  Paul  Sweeney  to  be 
his  attorney.  The  court  stated  at  the  time  of  the  inquiry, 
"It  is  up  to  the  defendant  to  make  up  his  mind."  [Rep. 
Tr.  67.]  As  shown  in  our  statement  of  the  case  this  was 
the  second  time  the  court  had  made  that  statement  to 
appellant.  Judge  Hall  had  asked  appellant  if  Mr.  Swee- 
ney was  his  lawyer  and  he  replied  "Yes."  The  Court  then 
allowed  appellant  the  opportunity  of  sitting  down  at  a 
table  to  discuss  the  matter  with  Mr.  Sweeney.  A  few 
moments  recess  was  declared  for  that  purpose.  Judge  Hall 
stated  to  appellant  "You  make  up  your  mind  whether  or 
not  Mr.  Sweeney  is  your  lawyer."  [Rep.  Tr.  65,  66.]  It 
is  obvious  that  during  that  conference  with  his  attorney, 
appellant  must  have  decided  that  he  could  not  fly  in  the 
face  of  the  facts.  He  had  an  opportunity  to  refuse  to 
sign  the  praecipe  but  he  did  not  do  so.  He  thus  waived 
any  complaint  against  proceeding  with  Paul  Sweeney  as 
his  attorney. 

Apparently  appellant  was  indeed  satisfied  to  have  Mr. 
Sweeney  proceed  with  the  trial  of  the  case,  after  his 
efforts  to  obtain  another  continuance  failed,  since  there 
was  no  other  counsel  associated  in  the  matter,  although 
Mr.  Sweeney  indicated  that  he  might  have  another  attor- 
ney associated  in  the  case  the  next  day.  Mr.  Weiss  did 
not  show  up,   which  is  a  further  indication  of  the   fact 
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that  Paul  Sweeney  was  actually  appellant's  attorney  and 
was  the  one  who  was  prepared  for  the  trial  of  the  matter. 

There  was  no  showing  during  the  selection  of  the  jury 
that  any  of  the  members  of  the  panel  had  had  anything 
to  do  with  Paul  Sweeney.  Further,  the  jurors  indicated 
that  they  would  be  willing  to  risk  their  own  rights  and 
liberties,  or  those  of  one  near  and  dear  to  them,  at  the 
hands  of  a  jury  of  men  and  women  who  felt  towards 
appellant  as  they  then  felt  toward  him.   [Rep.  Tr.  23.] 

Thus,  the  record  of  the  hearing  on  the  motion  clearly 
shows  that  the  court  did  not  abuse  his  descretion  in  deny- 
ing the  oral  motion  for  continuance.  Further,  a  review  of 
the  record  of  the  trial  shows  that  Attorney  Sweeney  made 
a  vigorous  and  competent  defense  for  appellant,  on  cross- 
examination  of  government  witnesses,  during  the  proceed- 
ings connected  with  the  trial  and  the  presentation  of  appel- 
lant's case.  Appellant  was  not  deprived  of  any  testimony 
which  was  necessary  for  his  defense.  A  difference  of 
opinion  of  present  counsel  for  appellant  on  appeal  as  to 
various  points  of  trial  strategy  or  tactics  does  not  detract 
from  the  fact  that  appellant  was  not  deprived  of  the  effec- 
tive service  of  counsel.  Even  if  it  could  be  said  that  any 
errors  were  made  in  the  representation  of  appellant  during 
the  heat  of  trial,  it  cannot  be  said  that  they  were  signi- 
ficant or  resulted  from  anything  involved  in  Sweeney's 
personal  life.  It  is  obvious  that,  in  spite  of  his  spirited 
representation,  the  weight  of  the  evidence  was  the  deter- 
mining factor  in  the  verdict  of  guilty  on  five  counts  which 
was  returned  by  the  jury. 

Judge  Hall  was  fully  aware  of  the  competency  Mr. 
Sweeney  displayed  in  defending  appellant.  He  had  watched, 
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as  well  as  heard  Sweeney  during  the  trial  and  he  stated 
that  he  knew  of  nothing  that  any  other  or  additional 
counsel  could  have  done  for  Stein  that  Mr.  Sweeney  did 
not  do  in  the  protection  of  his  rights.  His  comments  are 
entitled  to  great  weight  by  this  Court,  which  has  only 
the  printed  record  before  it. 

In  the  case  of  Williams  v.  United  States,  203  F.  2d  85 
(9  Cir.,  1953),  Judge  Stephens  of  this  court  stated 

"the  granting  of  a  continuance  is  not  a  matter  of 
right,  but  is  always  within  the  sound  discretion  of  the 
court.  Nor  will  the  court's  exercise  of  its  discretion 
be  disturbed  unless  it  is  abused  to  the  prejudice  of 
the  complaining  party.  *  *  *  The  record  indicates 
that  the  trial  was  held  13  days  after  the  request  for 
a  continuance  was  denied;  and  there  is  no  showing 
that  appellant  made  any  attempt  during  that  time  to 
substitute  counsel.  More  to  the  point,  the  record  dis- 
closes a  sustained,  vigorous  and  alert  defense  by  ap- 
pellant's attorney  during  the  trial.  There  was  no 
error  in  refusing  to  grant  a  continuance."  (Emphasis 
ours.) 

In  Hutson  v.  United  States,  238  F.  2d  157  (9th  Cir., 
1956),  Judge  Barnes  of  this  Court  cited  the  Williams  case 
and  stated:  ''Whatever  we  may  think  of  merits  of  the 
two  motions,  we  cannot  reverse,  save  for  an  abuse  of  dis- 
cretion." 

In  Sherman  v.  United  States,  241  F.  2d  329  (9th  Cir., 
1957),  this  Court  at  page  338  held  that  the  granting  of  a 
continuance  "is  a  matter  of  discretion  of  the  court,  and 
will  not  be  reviewed  upon  appeal  in  the  absence  of  abuse." 
The  Williams  case  was  cited  and  quoted  in  that  decision. 
The  opinion  went  on  to  state  ''the  record  is  devoid  of  any 


such  showing  of  prejudice  to  appellant  by  denial  of  the 
motion." 

Judge  Bone  of  this  Court  wrote  in  the  case  of  Thomas  v. 
United  States,  252  F.  2d  182  (9th  Cir.,  1958)  as  follows: 

"The  first  error  urged  by  appellant  is  that  the  trial 
court  erred  in  failing  to  grant  an  early  adjournment 
for  the  day  when  requested  by  appellant's  counsel 
on  grounds  of  his  ill  health.  It  is  appellant's  con- 
tention that  this  failure  on  the  part  of  the  trial  court 
denied  her  effective  assistance  of  counsel  in  violation 
of  Amendment  Six  of  the  United  States  Constitution. 
*    *    *    We  find  no  merit  in  this  contention. 

"The  case  of  Glasser  v.  United  States,  315  U.  S. 
60,  *  *  *  upon  which  appellant  principally  relies 
bases  it  holding  as  to  'Assistance  of  Counsel'  upon 
a  showing  that  some  prejudice  resulted  to  the  defend- 
ant by  the  appointment  of  one  of  his  attorneys  to 
represent  one  of  his  co-defendants.  It  is  from  this 
basis  that  the  Supreme  Court  in  the  Glasser  case  held 
that  it  was  unnecessary  for  the  defendant  to  show 
exactly  wherein  he  was  prejudiced  and  that  any  in- 
terference with  the  defendant's  right  to  effective 
assistance  in  counsel  is  sufficient  to  constitute  a  denial 
of  effective  assistance  of  counsel. 

"There  is  no  such  showing  in  the  case  at  bar. 
Examination  of  the  record  shows  a  careful  and 
spirited  defense  overwhelmed  by  a  great  quantity  of 
evidence  tending  to  show  the  guilt  of  appellant.  [Em- 
phasis ours.]  The  defense  in  no  way  indicates  that 
appellant's  attorney  was  laboring  under  such  an  ill- 
ness as  to  substantially  impair  his  effectiveness.  It 
has  been  held  that  without  some  showing  in  the 
record  that  the  illness  of  counsel  was  of  such  a  nature 
as  to  have  effected  the  defense  presented  it  will  not 
be  held  to  be  a  denial  of  assistance  of  counsel.  .  .  . 
We  agree." 


See  also: 

Umted  States  v.  Rosenberg,   157  Fed.  Supp    654 
(U.  S.  D.  C,  Pa.,  1958). 

In  United  States  v.  Yager,  220  F.  2d  795   (7th  Cir. 
1955),  the  Court  of  Appeals  was  considering  the  denial 
of  a  motion  for  continuance.    "There  can  be  no  error  in 
denying  a  motion  for  continuance  unless  it  is  clearly  shown 
that  there  has  been  an  abuse  of  discretion."    In  that  case, 
when   it  was   called   for   trial,    the   defendant's   attorneys' 
moved  for  a  continuance  claiming  they  had  been  employed 
only  an  hour  or  two  previously.     The  defendant  had  pre- 
viously employed  counsel  who  later  withdrew  from  the  case 
with  his  consent.    The  defendant  had  either  six  or  twelve 
days   notice  of  such  withdrawal.     The  court  denied  the 
motion  pointing  out  that  there  would  be  an  adjournment 
after  the  selection  of  the  jury  and  that  counsel  would  then 
have  opportunity  to  confer  with  the  defendant.    At  the  end 
of  the  opinion  the  Court  remarked:     "In  fact,  a  reading 
of  the  transcript  discloses  that  defendant's  counsel  gave 
him  vigorous  representation  throughout  the  trial  period." 
("Emphasis  ours.) 

In  United  States  v.  Nirenherg,  the  appellant  contended 
it  was  error  to  deny  a  further  continuance.  The  court 
stated  at  page  634: 

"We  do  not  agree.  We  hold  that  Judge  Bruch- 
hausen's  denial  of  a  further  continuance  was  a  sound 
exercise  of  his  discretion  .  .  .  Moreover  a  reading 
of  the  transcript  discloses  no  prejudice  due  to  lack 
of  preparation:  Mr.  Hanrahan  appears  to  have  con- 
ducted a  thoroughly  workmanlike  defense.''  (Em- 
phasis ours.) 


The  attorney  in  that  case  had  received  two  continuances 
in  the  matter.  He  thereafter  requested  another  week's 
delay  repesenting  that  the  pressure  of  other  trial  work 
"had  prevented  the  preparation  necessary  for  this  trial." 
The  motion  was  denied  and  the  case  was  tried  a  full  three 
months  after  the  indictment  was  returned. 

Although  the  following  case  involved  an  appeal  from  an 
order  denying  a  motion  under  28  U.  S.  C.  Section  2255 
to  vacate  four  separate  judgments  of  conviction  for  nar- 
cotics offenses,  it  is  felt  that  the  language  in  the  opinion 
is  pertinent  to  the  within  case.  In  Sanches  v.  United 
States,  256  F.  2d  73  (1  Cir.,  1958)  the  court  stated  that 
one  of  the  grounds  for  setting  aside  three  of  the  four 
convictions  was  that  counsel's  representation  of  the  accused 
was  so  incompetent  and  ineffective  as  to  amount  to  a  denial 
of  counsel  to  which  the  accused  is  entitled  under  the  Sixth 
Amendment.  In  affirming  the  order  of  the  District  Court, 
the  Court  of  Appeals  remarked  that: 

"At  the  trial  the  counsel  engaged  in  vigorous  cross 
examination  of  the  government  witnesses,  though 
probably  for  prudential  reasons  they  did  not  put  the 
defendant  on  the  stand.  At  the  conclusion  of  the 
consoHdated  trial  the  judge  thanked  counsel  for  their 
intelligent  efforts  to  make  the  best  defense  that  in 
the  circumstances  they  could  make. 

"These  attacks  upon  the  competency  of  counsel  are 
not  received  with  much  sympathy  by  the  court  .  .  . 
Certainly  the  judge  who  presided  at  the  trial,  .  .  . 
was  perfectly  well  aware  of  the  services  rendered  by 
court-appointed  counsel   .    .    ." 

In  considering  the  denial  of  a  motion  for  a  continuance 
because  of  the  illness  of  local  counsel  who  had  been  re- 
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tained  to  represent  appellant  (the  partner  of  the  attorney 

who  was  ill  appeared  and  conducted  the  trial  in  his  stead) 

it  was  stated  in  Franken  v.  United  States,  248  F.  2d  789 

(4th  Cir.,  1957)  that  "as  the  attorney  appearing  in  court 

was  a  trial  lawyer  of  ability  who  had  served  as  United 

States  Attorney  of  the  District,  and  as  it  does  not  appear 

that  there  was  any   failure  to   secure  proofs   desired  by 

appellant  or  that  appellant  was  prejudiced  in  any  other 

way  by  the  refusal  of  the  continuance,  we  certainly  would 

not  be  justified  in  awarding-  a  new  trial  on  that  ground. 

Similarly,  the  court  in  United  States  v.  Mathison  238 
R  2d  358  (7th  Cir,  1956),  held: 

"Defendant  also  argues  that  the  trial  court  erred 
in  denying  his  motion  for  a  continuance  on  the 
premise  that  there  had  not  been  sufficient  time  to 
properly  prepare  his  defense.  We  have  examined 
the  circumstances  regarding  this  contention  and  find 
it  without  merit.  As  the  cases  universally  hold,  action 
on  such  a  motion  is  a  discretionary  matter  with  the 
trial  court.  Certainly  the  record  does  not  demonstrate 
any  abuse  of  discretion." 

An  assignment  of  error  was  made  to  the  action  of  a 
trial  court  in  refusing  a  continuance  on  the  ground  that 
the  defendant's  sole  counsel  was  sick  and  absent  and  the 
court  in  Hardie  v.  United  States,  22  F.  2d  803  (5th  Cir., 
1927)   said  in  its  opinion: 

''.  .  .  it  appears  that  Mr.  Bloodworth  had  secured 
a  continuance  of  the  case  on  the  grounds  of  his 
illness  for  at  least  six  months  and  at  least  two  weeks 
before  the  trial  plaintiff  in  error  knew  Mr.  Blood- 
worth  would  not  be  available  for  three  or  four 
months  thereafter.  Plaintiff  in  error  had  ample  op- 
portunity to   secure   other   counsel,   and  did  in   fact 


do  so,  and  was  represented  by  counsel  on  the  trial. 
The  allowance  of  a  continuance  is  generally  within 
the  discretion  of  the  trial  court.  There  was  no  abuse 
of  discretion  in  this  case."  (Emphasis  supplied.) 

Appellant  claims  that  Attorney  Sweeney's  representa- 
tion of  appellant  at  the  trial  was  weak,  inadequate  and 
incompetent.  However,  in  considering  the  defense  as  a 
whole,  Mr.  Sweeney's  representation  was,  as  Judge  Hall 
put  it,  skillful  and  adroit.  Attorney  Sweeney  vigorously 
cross  examined  all  of  the  government's  witnesses,  not  only 
thoroughly  questioning  them  on  the  events  to  which  they 
testified,  but  he  brought  out  all  of  the  matters  which  might 
have  affected  their  interest  in  testifying  in  the  case. 
On  a  motion  for  judgment  of  acquittal  at  the  end  of  the 
government's  case,  Mr.  Sweeney  succeeded  in  obtaining 
an  acquittal  with  respect  to  Count  2,  upon  which  the 
defendant  would  have  been  subject  to  another  sentence  of 
a  minimum  of  five  years  or  a  maximum  of  twenty.  Upon 
presenting  his  defense  Mr.  Sweeney  was  not  precluded 
from  showing  the  things  which  pertained  to  the  defend- 
ant's case,  and  he  did  so.  Present  counsel  for  appellant 
has  only  raised  one  item  which  was  mentioned  during  the 
trial  but  which  was  not  received  in  evidence.  It  was  a 
letter  from  the  manager  of  the  Hotel  Seymour  where 
the  defendant  claimed  to  have  stayed  in  New  York  from 
approximately  September  6  to  about  September  19,  and 
Attorney  Sweeney  said  he  had  hoped  to  receive  a  stipula- 
tion from  the  government  for  its  introduction.  Yet,  the 
registration  card  from  the  same  hotel  was  admitted  in 
evidence  during  testimony  given  by  appellant.  The  man- 
ager's testimony,  if  he  had  appeared  in  person,  would  have 
added  little  or  nothing  to  the  material  which  was  contained 
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on  the  registration  card.     Anyway,  it  should  be  remem- 
bered that  Duke  Browning  was  not  sure  he  had  purchased 
the  five  ounces  of  heroin  from  appellant  on  September 
10,  but  stated  that  it  was  early  in  September.     The  ap- 
pellant's   proof    of   his    trip   to   New    York   was    not   a 
"complete   answer    to    Browning's    testimony"    since    the 
sale  still  could  have  been  made  immediately  before  appel- 
lant allegedly  left  for  New  York  on  September  5,  1958. 
Further,  appellant  also  offered  proof  of  the  trip  through 
his  wife  and  his  stepdaughter,  as  well  as  his  own  testi- 
mony.    It  could  not  possibly  be  said   that   the  defense 
maneuvering  on  the  letter  was  due  to  anything  other  than 
an  attempt  to  put  in  evidence  cumulative  evidence  which 
would  have  been  extremely  expensive  to  produce  by  a  wit- 
ness. 

In  attempting  to  pick  apart  Attorney  Sweeney's  repre- 
sentation, present  counsel  for  appellant  on  appeal  has  listed 
various  other  items  which  prove  to  be  only  his  version  of 
how  the  defense  should  have  been  handled.     However,  as 
Judge  Hall  stated,   there  was  very  little   else   that  Mr. 
Sweeney  could   have  done   in  presenting  the  appellant's 
case.     In  considering  Mr.  Sweeney's  representation  as  a 
whole,  the  particular  points  listed  on  appeal,  in  a  flyspeck- 
ing  diversion,  if  we  may  be  allowed  so  descriptive  a  phrase, 
add  nothing  to  the  claim  that  the  defendant  suffered  preju- 
dice as   a   result   of   Sweeney's   representation.     In   fact 
some  of  the  statements  contain  allegations  that  are  re- 
markable in  their  departure  from  the  record.    For  instance 
it  is  claimed  that  Mr.  Sweeney  failed  to  request  the  court 
to  give  appropriate  instructions  on  the  law  relating  to 
conspiracy,  accomplices  and  alibis.     It  is  to  be  noted  that 
during  a  fairly  long  instruction  conference  in  which  Mr. 
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Sweeney  participated,  the  subject  of  conspiracy  was  ade- 
quately discussed,  the  court  agreeing  to  give  certain  in- 
structions on  that  subject.  Mr.  Sweeney  also  requested 
the  court  to  give  an  alibi  instruction  [Rep.  Tr.  513-516] 
as  well  as  an  instruction  which  related  to  accomplice  testi- 
mony, "all  evidence  of  witnesses  whose  self-interest  are 
shown  to  be  such  as  may  prompt  testimony  unfavorable 
to  the  accused  should  be  considered  with  caution  and 
weighed  with  great  care."  [Rep.  Tr.  523.]  Also,  the 
court  had  previously  stated  that  he  would  give  instruction 
No.  12  [Rep.  Tr.  511],  which  is  shown  to  be  the  instruc- 
tion on  accomplices.  [Clk.  Tr.  44.]  As  a  matter  of  fact, 
the  instruction  on  the  subject  of  accomplices  was  given  by 
the  court  to  the  jury.  [Rep.  Tr.  611.]  The  court  also 
gave  an  instruction  on  the  subject  of  alibi.  [Rep.  Tr. 
630.]  The  instructions  also  properly  covered  the  subject 
of  conspiracy.  Present  counsel  fails  to  point  out  in 
what  particulars  he  thinks  any  of  these  instructions  are 
erroneous,  thus  leading  one  to  the  inference  that  he  actu- 
ally has  no  basis  for  the  criticism.  With  respect  to 
appellant's  charge  that  Attorney  Sweeney  failed  to  recog- 
nize the  importance  of  the  testimony  of  Duke  Brown- 
ing, it  is  to  be  noted  that  Mr.  Sweeney  did  move  to  strike 
the  entire  testimony  of  Quentin  Browning,  although  on  a 
different  basis  than  set  forth  on  Page  24  of  appellant's 
opening  brief.  However,  it  is  submitted  that  the  grounds 
now  proposed  by  a  late  comer  to  the  action,  would  have 
resulted  in  the  same  ruling  by  the  court  on  Attorney 
Sweeney's  motion:  "It  is  a  question  of  fact  for  the  jury 
in  any  event."  [Rep.  Tr.  175,  176.]  It  is  obvious  that 
there  was  sufficient  testimony  to  go  to  the  jury  on  the 
substantive  counts  and  as  to  the  length  of  time  during 


—52— 

which  the  conspiracy  continued.  Although  Stein  and 
Browning  had  a  so-called  partnership  or  "pool"  as  to 
one  particular  kilo  of  heroin,  they  still  continued  to  do 
business  in  the  buying  and  selling  of  that  narcotic  drug  up 
to  September  1956,  but  on  a  different  financial  basis. 
Although  the  question  of  the  evidence  on  the  conspiracy 
count  is  not  necessarily  involved  in  this  appeal,  particularly 
since  appellant  received  a  concurrent  sentence  on  that 
count.  Attorney  Sweeney  did  not  fail  to  recognize  the 
importance  of  the  testimony  that  Browning  gave.  He  may 
well  have  refrained  from  making  a  motion  on  the  ground 
now  proposed  by  present  counsel  because  the  weight  of 
the  evidence  is  sufficient  to  show  that  Browning  and  ap- 
pellant continued  in  the  conspiracy  together  after  May, 
1956. 

The  question  of  whether  or  not  an  attorney  must  al- 
ways make  a  request  for  the  statements  which  a  witness 
who  has  taken  the  stand  has  previously  made  to  the 
government  is  one  which  is  fairly  debatable.  The  solu- 
tion of  this  point,  like  most  of  the  others  which  present 
counsel  has  raised,  lies  normally  in  the  exercise  of  sound 
discretion  on  the  part  of  the  attorney,  according  to  the 
particular  circumstances  of  each  case.  Although  Section 
3500(b)  of  Title  18,  U.  S.  C.  provides  for  the  production 
of  the  statement  of  witnesses,  it  is  only  by  motion  of  the 
defendant,  who  may  choose  not  to  take  advantage  of  it. 
In  the  course  of  trying  many  cases,  this  writer  feels  war- 
ranted in  stating  that  she  has  seen  many  able  attorneys 
who  rarely  move  for  the  production  of  the  statements  of 
witnesses  who  are  on  the  stand.  There  are  others  who 
occasionally  ask  for  such  statements  and  there  are  those 
from  whom  the  government  can  almost  always  expect  a 
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demand.  An  obvious  disadvantage  to  be  faced  is  in  a 
case  where  there  might  be  no  substantial  material  in  the 
statements  which  can  be  used  for  impeachment.  Many 
attorneys  no  doubt  feel  that  in  the  eyes  of  the  jury  this 
disadvantage  outweighs  any  small  conflicts  which  may 
appear  from  an  examination  of  the  report. 

Similarly,  present  counsel  alleges  that  the  fact  that 
Attorney  Sweeney  did  not  make  a  motion  to  acquit  at 
the  close  of  the  case  is  an  "evidence"  of  incompetence. 
However,  again  there  is  no  explanation  as  to  how  this 
fact  could  be  related  to  the  grounds  which  were  presented 
as  a  basis  for  the  continuance,  in  view  of  Sweeney's  over- 
all vigorous  and  skillful  representation.  Anyway,  we  are 
deahng  in  this  appeal  with  the  appellants  right  to  a  fair 
trial.  If  it  could  be  said  that  the  failure  to  make  a  motion 
to  acquit  at  the  close  of  the  case  was  per  se  an  indication 
of  incompetence,  it  had  nothing  to  do  with  the  verdict  of 
the  jury.  The  only  basis  for  making  a  motion  here  would 
have  been  to  preserve  the  question  of  the  sufficiency  of  the 
evidence  before  this  appellate  court.  Further,  the  fact  that 
a  motion  to  acquit  at  the  close  of  the  case  was  not  made, 
would  not  disallow  the  defendant's  appeal  on  other 
grounds.  It  may  well  have  been  that,  after  having  argued 
the  original  motion  for  judgment  of  acquittal  before  the 
court,  and  having  received  an  unfavorable  ruling,  and, 
reahzing  that  the  weight  of  the  government's  evidence  was 
such,  the  appellate  court  not  having  within  its  province  the 
weighing  of  credibility  of  witnesses,  as  to  support  an 
adverse  verdict  on  appeal,  Sweeney  believed  there  was  no 
point  in  making  a  motion  for  judgment  of  acquittal. 
This  matter,  again,  was  entirely  within  the  judgment  of 
the  attorney  to  decide  which  way  to  act. 
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The  remaining  few  matters  mentioned  by  appellant's 
counsel  as  such  "evidences"  are  set  forth  briefly.  With 
respect  to  Item  (d)  it  contains  a  gross  misstatement  of 
an  alleged  government  claim.  Further  it  involves  a 
voluntary  statement  by  the  defendant  on  cross  examination 
as  follows: 

"Q.  Where  did  you  meet  him?  A.  I  knew  him 
during  the  bootlegging  days.  I  have  known  Mr. — 
his  name  was  Jimmy  Byrnes — I  didn't  know  him  by 
Jimmy  Birddog  but  he  was  the  same  gentleman." 
[Rep.  Tr.  456.] 

It  is  obvious  that  the  government  did  not  claim  that  the 
defendant  was  a  bootlegger  in  prohibition  days.  At  that 
point  the  court  asked  the  defendant  a  couple  of  questions 
with  respect  to  the  latter's  voluntary  statement  that  he  had 
known  the  above  person  in  the  bootleg  days.  Thus,  not 
only  was  this  testimony  of  no  particular  significance  in 
the  trial  of  the  law  suit,  but  it  was  opened  up  by  the 
defendant's  own  statement.  The  questions  asked  by  the 
court  pursued  the  subject  to  very  little  extent  and  the 
matter  was  closed  and  not  mentioned  again  after  that  time. 

Item  (e)  at  Page  23  of  appellant's  opening  brief  con- 
tains still  another  misstatement  as  to  the  record  of  the 
case.  The  government  did  not  claim  that  appellant  was 
engaged  in  making  horse  racing  bets.  An  examination 
of  the  transcript  [Rep.  Tr.  460-462]  shows  the  testimony 
involved  related  to  alleged  bookmaking  activities  of  the 
appellant's  brother.  Also  Attorney  Sweeney  did  not  fail 
to  object  to  the  questions  asked  by  government  counsel 
with  respect  to  this  subject,  but  did  object  to  the  material- 
ity of  this  line  of  questioning.     [Rep.  Tr.  461.]     As  a 
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matter  of  fact,  in  ruling  on  the  objection,  the  court 
stated 

"So  it  was  brought  out  on  direct.  I  do  not  see 
the  materiality  of  it  either  way,  but  you  opened  it  up 
and  she  has  a  right  to  cross  examine  on  it. 

The  witness  is  not  charged  with  making  book  or 
betting  on  horses  or  knowing  his  brother  or  having 
a  brother  who  does. 

Mrs.  Bulgrin:  Yes.  That  wasn't  my  point  at 
all.  If  I  may  ask  one  more  question  of  this  subject 
I  will  leave  it." 

Thus,  not  only  is  Item  (e)  completely  inaccurate  but 
the  government  used  the  subject  matter  involved  in  a 
legitimate  argument  to  the  jury.     [Rep.  Tr.  542-545.] 

Appellant  claims  that  Attorney  Sweeney  failed  to  object 
to  questions  with  respect  to  defendant's  income  and  sources 
of  income,  but  it  is  clear  that  the  questions  involved  a 
subject  which  was  opened  up  on  direct  examination  of  the 
defendant.  The  defendant  testified  that  in  1956  and  1957 
his  business  or  occupation  was  that  only  of  a  used  car 
salesman.  Also  appellant  had  testified  as  to  the  trip  that 
he  made  back  to  New  York  with  Evelyn  Stein  and  her 
daughter.  Thus  the  inquiry  as  to  his  occupation  and  to 
the  amount  of  money  which  he  realized  from  it  appeared 
to  be  a  legitimate  subject  for  cross  examination.  Since 
the  subject  reasonably  appeared  to  have  been  opened  on 
direct  examination  of  his  own  client,  it  was  not  absolutely 
incumbent  on  Attorney  Sweeney  to  object  to  questions 
which  were  in  the  same  field  and  its  related  aspects. 

It  is  further  alleged  that  another  "evidence"  of  Mr. 
Sweeney's    incompetence    was    that    he    failed    to    object 
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that  the  court's  remarks  with  respect  to  a  prior  convic- 
tion were  "too  broad  and  prejudicial."     [Rep.  Tr.  452.] 
In  view  of  the  state  of  the  law  on  this  subject,  it  can 
hardly  be  said  that  the  fact  Mr.  Sweeney  did  not  object 
to  the  court's  remarks  was  a  mark  of  incompetence  on 
his  part  at  all.    It  should  be  kept  in  mind  that  later  during 
the  instruction  conference,  the  court  advised  counsel  that 
he  was  going  to  give  instruction  23-B.    [Rep.  Tr.  511.] 
This  is  shown  by  the  record  to  be  the  effect  of  evidence 
proving  the  prior  conviction  of  a  felony  of  a  witness  and 
its  limitation  to  the  question  of  credibiHty.     [Clk.  Tr.  48.] 
During  the  court's  instructions,  the  jury  was  told  that 
''evidence  of  a  defendant's  previous  conviction  of  a  felony 
is  to  be  considered  by  you  only  in  so  far  as  it  affects  the 
credibility  of  the  defendant  as  a  witness,  and  must  not  be 
considered  as  evidence  of  guilt  of  the  offense  for  which 
the  defendant  is  on  trial."     [Rep.  Tr.  612.]     Thus,  the 
jury  was  clearly  instructed  properly  on  the  purpose  for 
which  the  government  offered  evidence  of  prior  convic- 
tions. 

Further,  the  cases  show  that  evidence  of  prior  offenses 
is  admissible  for  certain  purposes  in  addition  to  impeach- 
ment. In  appellant's  own  prior  case  reported  at  166  F. 
2d  851  (9th  Cir.,  1948),  Stein  v.  United  States,  Judge  Orr 
of  this  court  stated: 

'Tt  is  urged  such  testimony  disclosed  the  commis- 
sion of  a  separate  and  distinct  crime  but  appellant's 
argument  fails  to  take  into  consideration  the  excep- 
tions which  permit  the  introduction  of  such  evidence 
when  its  purpose  is  to  show  a  system,  guilty  knowl- 
edge, etc." 
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In  United  States  v.  Richman,  S7  Fed.  Supp.  903  (D.  C, 
W.  Va.  1944)  the  trial  court  had  declined  to  limit  the 
defendant's  admission  of  a  prior  conviction  to  the  extent 
that  it  might  affect  his  credibility.  The  judge  advised  the 
jury  that  it  could  be  considered  as  evidence  of  a  tendency 
or  pre-disposition  on  the  part  of  the  defendant  to  violate 
the  law  involved  in  the  trial.  The  Appellate  Court  re- 
versed, quoting  the  rule  that  a  conviction  cannot  be  re- 
ceived simply  to  prove  the  commission  of  the  offense  on 
trial.     However,  the  court  stated: 

''The  only  exceptions  to  this  rule  which  I  have 
been  able  to  find  relate  to  similar  offenses  committed 
at  or  about  the  same  time,  which  may  be  admitted  on 
the  question  of  intent,  purpose,  design,  knowledge, 
motive  or  system." 

In  Caldwell  v.  United  States,  78  F.  2d  282  (4th  Cir., 
1935)  the  court  held  that  proof  in  the  government's  case 
of  a  prior  conviction  of  the  defendant  10  years  previously 
for  a  similar  offense  to  the  one  on  trial  was  error,  but 
this  holding  was  made  only  on  the  ground  that  it  was  too 
remote  under  the  cricumstances  of  the  case.  The  court 
said: 

".  .  .  it  is  well  settled  that  evidence  of  similar 
transactions  may  be  admissible,  under  certain  cir- 
cumstances, as  bearing  upon  the  question  of  intent, 
purpose,  design,  or  knowledge     .     .     ," 

Thus,  again,  it  cannot  be  said  that  the  fact  that  Mr. 
Sweeney  did  not  object  during  the  press  of  trial  on  such 
a  matter  would  be  any  evidence  of  incompetence. 

It  is  apparent  that  the  present  counsel  for  appellant  has 
ignored  the  workmanlike  quality  of  Mr.  Sweeney's  de- 
fense as  a  whole.     It  is  obvious  from  a  reading  of  the 
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transcript  that  Mr.  Sweeney  was  well  prepared  to  go  to 
trial  and  gave  appellant  spirited,  alert  and  skillful  repre- 
sentation. He  clearly  did  not  pull  his  punches  in  giving 
appellant  his  day  in  court  and  did  not  let  down  in  his 
representation  at  all. 

Somewhat  in  the  wording  of  the  Glasser  case,  315  U.  S. 
60  the  government  contends  that  present  counsel  for 
appellant  is  indulging  in  "nice  calculations"  as  to  the 
manner  in  which  Mr.  Sweeney  represented  appellant. 
However,  our  "examination  of  the  record  leads  to  the 
conclusion"  Mr.  Sweeney's  representation  of  appellant  was 
as  effective  as  it  could  have  been  had  he  not  been  involved 
in  the  State  Court  incident. 

(2)   No  Error  Was  Committed  in  Connection  With 
the  Motion  for  Nev^r  Trial. 

Rule  ZZ  of  the  Federal  Rules  of  Criminal  Procedure 
sets  forth  that:  "a  motion  for  a  new  trial  based  on  any 
other  grounds  shall  be  made  within  five  days  after  verdict 
or  finding  of  guilty  .  .  ."  In  other  words,  it  is 
obvious  that  the  only  requirement  involved  in  the  Rule 
is  that  the  motion  be  made  zuithin-  the  five  day  period  and 
cannot  be  made  after  the  five  day  period,  unless  the  court 
fixes  a  further  time  during  the  five  days.  There  is  no 
provision  a  defendant  shall  have  the  entire  five  days 
within  which  to  prepare  his  motion.  It  is  not  unreasonable 
for  a  court  to  fix  an  earlier  time  for  the  making  of  the 
motion  for  new  trial,  particularly  when  it  appears  that 
the  court  will  be  absent  from  the  district  for  a  period  of 
time  which  would  make  it  impossible  to  hear  the  motion 
until  after  the  evidence  would  begin  to  fade  from  memory. 
Further,  Mr.  Sweeney  himself  suggested  that  the  motion 
would  have  to  be  argued  the  next  day. 


—Sp- 
it has  been  held  that  in  absence  of  an  abuse  of  discre- 
tion, an  order  denying  a  motion  for  new  trial  will  not  be 
disturbed  on  appeal 

Fryer  v.  United  States  (1953),  207  F.  2d  134,  cert, 
den.,  346  U.  S.  885. 

(3)  The  Verdict  of  the  Jury  Should  Be  Upheld. 

Another  question  still  preserved  to  appellant  at  this 
stage  of  the  proceedings,  is  whether  a  gross  miscarriage 
of  justice  has  resulted,  although  there  was  no  motion 
for  judgment  of  acquittal  made  at  the  end  of  the  govern- 
ment's case.  All  of  the  testimony  must  be  considered  in 
that  inquiry  in  the  light  most  favorable  to  the  government. 

Small  V.  United  States,  255  F.  2d  604; 

Piccmrro  v.  United  States,  250  F.  2d  585 ; 

Knight  v.  United  States,  213  F.  2d  699; 

Corbin  v.  United  States,  253  F.  2d  646. 

It  is  also  to  be  noted  that  the  appellant  was  sentenced 
to  20  years  on  Count  One  and  to  20  years  on  Count  Three, 
the  sentences  on  these  two  counts  to  run  concurrently.  If 
the  sentence  on  either  count  is  valid,  there  should  be  an 
affirmance. 

Jaynes  v.  United  States,  224  F.  2d  367  (9th  Cir., 
1955); 

Ward  V.  United  States,  183  F.  2d  270,  cert,  den., 
340  U.  S.  864  (10th  Cir.,  1950). 

Initially,  it  is  not  thus  felt  that  it  is  necessary  to  discuss 
the  ramifications  of  the  evidence  on  the  conspiracy  count. 
However,  the  government  does  submit  to  the  court  that 
the  entire  verdict  should  stand,  especially  when  considered 
under  the  narrow  restrictions  applicable  at  this  time. 
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Since  an  agreement  to  do  an  act  is  distinct  from  the  act 
itself  and  overt  acts  may  be  charged  and  proved  as  sub- 
stantive offenses,  it  is  felt  that  it  is  only  necessary  to 
comment  upon  Count  Three  of  the  Indictment  in  consider- 
ing whether  the  first  20  year  sentence  should  be  upheld. 
Pinkerton  v.  United  States,  328  U.  S.  640,  643; 

Kohey  V.  United  States,  208  F.  2d  583,  595,  596 
(9th  Cir.,  1953). 

It  is  hardly  necessary  to  repeat  the  testimony  that  Brown- 
ing gave  which  has  heretofore  been  related  in  the  state- 
ment of  the  case,  but  it  is  to  be  noted  that   Browning 
and  appellant  pooled  their  resources  of  $7000  for  a  kilo 
of  heroin,  which  they  decided  to  distribute  together.  When 
Stein  came  back  from  New  York  he  had  a  kilo  of  "mer- 
chandise"  with  him   in  glassine  bags.     Browning  testi- 
fied that  when  he  used  the  word  "merchandise"  he  was 
talking  about  heroin.     The  two  men  then  proceeded  to 
"cut"  one  quarter  of  the  kilo  with  milk  sugar.     Appel- 
lant  told    Browning   that   he   wanted   to   cut   it   a    Httle 
further    because    he    didn't    think    that    the    people    were 
entitled  to  that  particular   grade   of   "merchandise"    for 
the  price  they  had  agreed  to  sell  it  for.     All  the  deal- 
ings that  appellant  had  with  Browning  showed  that  appel- 
lant was  treating  the  substance  as  heroin.     In  fact  he  told 
Browning  that  it  would  test  out  close  to  90%  pure  heroin. 
In  addition.  Browning  testified  that  when  he  and  Stein 
were  cutting  it,  each  personally  used  a  little  of  the  narcotic. 
Appellant  and  Browning  discussed  letting  Clarence  Win- 
frey have  some  of  the  "merchandise"  and  agreed  to  let  him 
have  one  ounce  for  $350.    At  that  particular  time  Brown- 
ing also  told  appellant  that  he  had  a  fellow  who  wanted 
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ten  "pieces"  of  "stuff."  Browning  testified  that  a  "piece" 
meant  an  ounce  and  "stuff"  meant  heroin.  The  very  next 
day  Browning  saw  Winfrey  and  took  three  "pieces"  of 
"merchandise"  to  him  for  which  Winfrey  paid  $350  in 
cash,  and  owed  $700  on  consignment.  This  was  a  quantity 
of  heroin  which  was  from  the  kilo  of  heroin  that  appellant 
had  bought  for  $7000.  Right  after  the  time  that  Winfrey 
received  the  three  ounces  of  heroin  from  Browning,  ap- 
pellant and  Browning  went  over  to  Winfrey's  house.  Not 
too  long  after  that  time,  according  to  Winfrey's  testimony, 
Winfrey  told  appellant  that  he  had  something  for  "Duke" 
and  Stein  told  Winfrey  that  he.  Stein,  would  pick  it  up. 
They  made  arrangements  to  meet  at  Bronson  and  Wash- 
ington. Fred  Stein  showed  up  with  his  brother,  Bernie 
Stein,  and  Winfrey  testified  that  he  believed  he  gave  the 
$700  to  Fred  Stein.  However,  it  is  obvious  that  if  he  had 
handed  it  to  Bernie  Stein  it  was  merely  for  convenience 
and  that  the  money  got  to  Fred  Stein. 

Regardless  of  the  appellant's  denial  of  the  testimony 
given  by  Browning  and  the  Winfreys,  the  fact  remains 
that  the  evidence  was  more  than  sufficient  to  support  the 
verdict  of  guilty  on  Count  Three  of  the  Indictment  which 
charges  the  facilitation  of  sale.  It  is  clear  that  no  gross 
miscarriage  of  justice  occurred  by  the  verdict  of  guilty 
on  that  count.  The  same  is  true  with  respect  to  Counts 
Four,  Five  and  Six.  Present  counsel  for  appellant  claims 
with  respect  to  each  of  these  counts  that,  in  effect,  there 
is  not  a  word  of  testimony  as  to  what  the  "merchandise" 
consisted  of.  However,  the  testimony  is  full  of  references 
to  the  language  which  was  used  by  the  parties  involved 
to  refer  to  heroin.  A  further  indication  of  the  fact  that 
Fred  Stein  was  dealing  with  heroin,  aside  from  the  prices 
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which  were  charged,  the  direct  testimony  as  to  the  lan- 
guage used  which  referred  to  heroin  and  the  other  circum- 
stances was  the  fact  that  Celeste  Winfrey  testified  that 
she  sold  Matthew  Beard  a  quantity  of  heroin  from  some 
that  she  had  obtained  from  appellant  shortly  before  that 
time.  This  quantity  of  heroin  was  in  evidence  at  the 
trial  and  a  stipulation  was  entered  into  that,  in  effect,  it 
was  indeed  heroin. 

Counsel  claims  that  appellant  was  convicted  solely  on 
the  testimony  of  Browning  and  the  Winfreys.  This 
testimony,  if  believed  by  the  jury,  would  have  been  suffi- 
cient alone  to  have  convicted  the  appellant.  However  it 
is  to  be  noted  that  the  testimony  of  the  agents  as  to  the 
devious  nature  of  the  dealings  which  appellant  had  with 
the  Winfreys  and  with  Browning  late  in  the  game  corro- 
borates the  fact  that  he  was  engaged  in  the  illicit  traffic 
of  narcotics.  This  is  true  although  attempts  to  purchase 
narcotics  from  him  under  supervision  did  not  materiahze 
in  the  actual  acquisition  of  heroin.  It  is  not  difficult  to 
infer  that  Stein  was  fearful  of  making  any  further  sales 
to  them  because  he  had  heard  of  their  arrests. 

The  appellant  also  offered  some  corroboration  through 
his  own  testimony,  not  only  through  his  admissions  that 
he  was  acquainted  with  the  Winfreys  and  with  Browning 
and  that  he  had  met  them  on  many  of  the  occasions  which 
they  testified  to,  but  also  in  that  he  testified  that  he  did 
have  certain  discussions  about  narcotics  with  the  Win- 
freys and  with  Browning. 

At  any  event,  much  of  appellant's  argument  only  deals 
with  the  questions  of  the  credibility  of  the  witnesses  which 
were  questions  for  the  jury.    There  are  several  mis-state- 
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ments  made,  such  as  the  Federal  officers  who  arrested 
Browning  evidently  promised  him  immunity  if  he  would 
act  as  an  informer,  and  that  Browning  selected  Stein  as 
a  likely  prospect  upon  whom  to  lodge  the  "blame"  and 
went  to  work  with  Clarence  Winfrey  to  accomplish  his 
purpose,  making  "deals"  with  him  and  his  wife.  The 
record  clearly  shows  them  to  be  untrue. 

Counsel  for  appellant  has  set  forth  certain  specifications 
of  alleged  error  at  pages  26  to  and  including  page  30  of 
the  opening  brief.  However  it  is  felt  that  these  items, 
which  are  not  again  discussed  or  explained  in  any  way 
in  the  opening  brief,  and  appear  to  have  been  thus  waived, 
have  either  been  treated  above  or  are  not  worthy  of 
further  consideration. 

See: 

Rule    18    (d),    (e),   Rules   of   Court   of   Appeals, 
Ninth  Circuit; 

Utley  V.  United  States,  115  F.  2d  117  at  118  (9th 
Cir.,  1940) ; 

Watts  V.  United  States,  220  F.  2d  483  ( 10th  Cir., 
1955). 

In  the  case  of  Tincher  v.  United  States,  11  F.  2d  18 
(4th  Cir.,  1926)  the  appellant  raised  the  "unsound"  point 
that  the  sentences  constituted  cruel  and  unusual  punish- 
ment. However  the  Court  held  that  the  sentences  imposed 
were  within  the  limit  prescribed  by  statute  and  it  is  well 
settled  that  it  would  not  be  reviewed  on  appeal,  except 
in  the  case  of  gross  or  palpable  abuse. 

There  was  certainly  no  abuse  in  sentencing  the  appellant 
to  a  total  of  50  years.     The  evidence  in  the  case,  showed 
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that  he  had  been  dealing  extensively  with  large  quantities 
of  heroin  purely  for  monetary  gain.  Further  the  de- 
fendant had  been  convicted  on  three  previous  occasions 
of  offenses  involving  narcotics.  Judge  Hall  was  entirely 
justified  in  imposing  a  sentence  which  would  isolate  him 
from  the  society  upon  which  he  had  inflicted  for  so  many 
years  the  results  of  his  extensive  and  ilHcit  traffic  in 
narcotic  drugs. 

It  is  submitted  the  Judgment  should  be  affirmed. 
Respectfully  submitted, 

Laugh  LIN  E.  Waters, 

United  States  Attorney, 
Robert  John  Jensen, 

Assistant  United  States  Attorney, 
Chief,  Criminal  Division, 

Leila  F.  Bulgrin, 

Assistant  United  States  Attorney, 

Attorneys  for  Appellee, 
United  States  of  America, 
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I. 

The  General  Tenor  of  Appellee's  Brief  as  Affected  by 
the  Recent  Decision  of  This  Court  in  Reynolds 
V.  United  States. 

Counsel  for  appellant  respectfully  state  that  appellee  has 
made  no  attempt  to  answer  the  main  points  set  out  in 
appellant's  brief.  As  an  example,  only  one  of  the  15 
cases,  cited  and  reHed  upon  by  appellant  in  his  brief,  is 
referred  to  in  appellee's  brief  and  that  reference  is  an 
indirect  one.  The  indirect  reference  appears  on  page  58  of 
appellee's  brief,  where  one  of  the  principal  cases  relied 
upon  by  appellant,  Glasser  v.  United  States,  315  U.  S.  60, 
62  S.  Ct.  457,  is  cited  to  the  point  that  appellant  indulged 
in  his  brief  in  "nice  calculations"  in  presenting  attorney 
Sweeney's  incompetence  at  the  trial.  Counsel  for  appellee 
takes  the  phrase,  "nice  calculations,"  from  a  statement  in 
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the  opinion  of  the  Supreme  Court  in  the  Glasser  case.  The 
phrase,  nice  calculations,  as  used  in  the  Glasser  case,  mili- 
tates strongly  against  the  Government  here,  as  shown  by 
the  full  quotation: 

"The  right  to  have  the  assistance  of  counsel  is  too 
fundamental  and  absolute  to  allow  courts^  to  indulge 
in  nice  calculations  as  to  the  amount  of  prejudice 
arising  from  its  denial."  (315  U.  S.  76,  62  S.  Ct. 
467.) 

Counsel  for  appellee,  in  effect,  concede  that  attorney 
Sweeney's  representation  of  the  defendant  was  inadequate 
by  saying  on  page  58  of  appellee's  brief  that  Sweeney's 
representation  of  appellant  would  have  been  effective  ''had 
he  not  been  involved  in  the  state  court  incident/'  What- 
ever nice  calculations  have  been  made  cannot  be  laid  at 
appellant's  door  because  appellant  has  not  presented  any. 
On  the  contrary,  appellee's  counsel  have  consumed  20 
pages  (Appellee's  Brief,  pp.  38-58)  where  they  indulge 
only  in  nice  calculations  in  the  endeavor  to  present  in 
appellee's  brief  the  very  points  which  the  Supreme  Court 
has  said  in  the  Glasser  case  cannot  be  indulged  in  by 
courts  to  determine  the  amount  of  prejudice  arising  out 
of  the  denial  by  a  court  of  the  effective  assistance  of 
counsel. 

The  mere  perusal  of  the  substantial  and  damaging  evi- 
dence of  the  acts  of  omission  and  commission  of  attorney 
Sweeney  (Appellant's  Brief,  Point  III,  pp.  46-50)  at  the 
trial  will  establish  that  it  is  the  appellee  who  has  indulged 
in  nice  calcidations  to  avoid  the  effect  of  attorney 
Sweeney's  inadequate  defense  of  appellant. 


^All  emphasis  ours  unless  otherwise  specified. 
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Although  the  indictment  charges  the  defendant  with  a 
violation  of  Section  371  of  Title  18,  U.  S.  C,  the  conspi- 
racy section,  in  Count  One  of  the  indictment,  the  Gov- 
ernment now  admits  that  the  charge  was  an  error  and 
that  it  was  intended  by  the  Government  that  the  five  counts 
in  the  indictment  on  which  the  appellant  was  convicted, 
including  the  conspiracy  count,  were  brought  under  Sec- 
tion 174  of  Title  21,  U.  S.  C.  (Appellee's  Brief,  p.  2.) 
Appellee  contends  that  the  doubt  as  to  which  section  under 
which  the  conspiracy  count  was  brought  was  resolved  by 
the  discussion  in  chambers  reported  on  pages  511  to  512 
of  the  reporter's  transcript.  There,  the  Court  expressed 
a  doubt  as  to  whether  or  not  the  conspiracy  section  or  the 
narcotics  section  applied.  The  Court  resolved  the  doubt 
in  its  own  mind  by  reading  Section  174,  Title  21,  U.  S.  C, 
to  the  jury.  No  mention  was  made  of  Section  371,  Title 
18,  U.  S.  C.  [Rep.  Tr.  p.  618,  line  14,  to  p.  619,  line  11.] 
This  w^as  prejudicial  error  in  the  instructions  which,  ap- 
pellant believes,  requires  the  reversal  of  his  conviction  on 
all  five  counts  upon  which  he  was  convicted.  If  attorney 
Sweeney,  as  he  apparently  did,  allowed  the  instruction  to 
be  given  without  protest,  another  item  is  added  to  the  long 
list  of  Mr.  Sweeney's  inadequacies  in  the  defense  of  the 
appellant.    The  Sixth  Amendment  provides: 

"In  all  criminal  prosecutions,  the  accused  shall  enjoy 
the  right  to  a  speedy  and  public  trial,  by  an  impartial 
jury  of  the  State  and  district  wherein  the  crime  shall 
have  been  committed,  which  district  shall  have  been 
previously  ascertained  by  law,  and  to  be  informed  of 
the  nature  and  cause  of  the  accusation;  to  be  con- 
fronted with  the  witnesses  against  him;  to  have  com- 
pulsory process  for  obtaining  witnesses  in  his  favor, 
and  to  have  the  Assistance  of  Counsel  for  his  de- 
fence." 
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The  case  was  tried  on  the  theory  that  the  plaintiff  was 
charged  with  a  conspiracy,  under  Section  371  of  Title  18, 
U.  S.  C.  At  this  late  date,  the  Government  cannot  switch 
to  Section  174  on  Count  One.  The  Government's  switch 
shows  that  the  defendant  was  not  informed  of  the  nature 
and  cause  of  the  accusation  against  him,  as  required  by 
the  Sixth  Amendment,  and  that  his  conviction  on  the  con- 
spiracy count  should  be  reversed,  and  along  with  the  re- 
versal of  appellant's  conviction  on  Count  One,  it  seems 
that  his  conviction  on  the  four  substantive  counts  should 
fall  as  all  of  the  overt  acts  charged  in  the  conspiracy 
count  have  been  translated  into  the  substantive  charges 
contained  in  the  remaining  five  counts  of  the  indictment. 
The  insufficiency  of  the  evidence  to  sustain  the  conviction 
of  appellant  on  any  one  of  the  five  counts  of  the  indictment 
on  which  he  was  convicted  is  presented  between  pages  51- 
57  of  appellant's  brief. 

Hallman  v.    United  States   (U.   S.   C.   A.   D.   C, 
1953),  208  R  2d  825,  827. 

The  recent  decision  by  this  Court  in  Reynolds  v.  United 
States f  No.  16249,  was  handed  down  June  1,  1959,  since 
appellee's  brief  was  filed.  Counsel  for  appellant  believe 
that  the  Reynolds  case  furnishes  a  complete  answer  to  ap- 
pellee's brief.  This  is  so  because  appellee's  argument  is 
devoted  largely  (Appellee's  Brief,  pp.  38-59)  to  an  attempt 
to  answer  the  point  made  in  appellant's  opening  brief  (pp. 
34-50),  tJiat  appellant  was  not  allozved  to  have  counsel  of 
his  own  choosing,  and  that  attorney  Sweeney  was,  in  ef- 
fect, forced  upon  him  by  the  lower  court.  Counsel  for 
appellant  feel  that  it  is  established  by  the  record  that  ap- 
pellant was  denied  the  right  under  the  Sixth  Amendment 


■Not  yet  reported. 


to  be  defended  by  counsel  of  his  own  choice  within  the 
meaning  of  the  decision  in  Reynolds  v.  United  States, 
supra. 

The  Reynolds  case,  which  we  beheve  to  be  controUing 
here,  stated  the  requirements  of  the  Sixth  Amendment  as 
it  apphes  to  the  representation  of  a  defendant  in  a  crimi- 
nal case  by  counsel  of  his  own  choosing  in  the  following 
language : 

"The  record  is  clear  that  appellant  attempted  to  dis- 
miss his  local  counsel  following  the  order  of  the 
district  court  refusing  a  continuance  of  the  trial, 
which  appellant  sought  in  order  to  enable  counsel 
from  the  mainland  to  represent  him.  The  record  is 
further  clear  that  the  appellant  sought  to  represent 
himself  at  the  trial,  but  the  district  court  refused  him 
the  right  to  do  so  and  insisted  upon  appellant's  rep- 
resentation at  the  trial  by  the  local  counsel. 

'Tn  our  view  the  district  court  erred,  in  the  cir- 
cumstances of  this  case,  by  denying  appellant  the  right 
to  conduct  his  own  defense.  As  this  Court,  speaking 
through  Judge  James  Alger  Fee,  stated  in  Duke  v. 
United  States,  255  F.  2d  721,  at  page  724  (certiorari 
denied  78  Sup.  Ct.  1561):  'There  are  two  principles 
which  are  founded  on  reason  and  authority  in  this 
field  to  ivhich  this  Court  gives  full  zveight.  First,  an 
accused  has  an  unquestioned  right  to  defend  himself. 
(Citing  Title  28,  U.  S.  C.  A.  Section  1654.)  Second, 
an  accused  should  never  have  counsel  not  of  his  choice 
forced  upon  him.  (Citing  Adams  v.  United  States, 
317  U.  S.  269,  279.)  This  Court  has  never  failed  to 
recognise  either  of  these  fundamental  rights.' " 


II. 

Appellant's  Fundamental  Rights  Were  Violated  When 
the  Court  Forced  Him  to  Go  to  Trial  With  Attor- 
ney Sweeney  as  His  Counsel. 

The  appellee  seeks  to  meet  this  principle  stated  by  Judge 
James  Alger  Fee  in  Duke  v.  United  States,  255  F.  2d  721, 
724,  and  adopted  in  Reynolds  v.  United  States,  supra,  by 
relying  upon  the  principle  that  ordinarily  the  granting  of 
a  continuance  is  within  the  sound  discretion  of  the  trial 
court,  and  that  an  abuse  of  that  discretion  must  be  shown 
in  order  to  obtain  a  reversal.  (Appellee's  Brief,  pp.  38- 
59.) 

The  circumstances  under  which  the  denial  of  appellant's 
motion  for  a  continuance  was  had  are  such  in  this  case 
that  the  ordinary  rule  requiring  the  showing  of  an  abuse 
of  discretion  does  not  apply.  That  appellee  is  relying  upon 
the  ordinary  rule  is  shown  by  the  authorities  it  cites  to 
support  its  main  argument  that  there  was  no  abuse  of  dis- 
cretion in  the  denial  of  the  motion  for  continuance.  (Ap- 
pellee's Brief,  pp.  38-58.)  That  appellee  has  assumed  such 
a  posture  is  shown  by  the  following  cases  from  this  Court, 
which  are  cited  and  relied  upon  by  appellee: 

In  Williams  v.  United  States  (9  Cir.,  1953),  203  F.  2d 
85,  cited  at  page  44  of  appellee's  brief,  the  court  granted 
a  continuance  for  13  days  because  of  the  illness  of  counsel. 
At  the  conclusion  of  the  13  days,  counsel's  motion  for  an- 
other continuance  was  denied  on  the  ground  that  it  had 
not  been  shown  that  within  that  13  days  defendant  had 
attempted  to  obtain  substitute  counsel.  The  attorney, 
though  claiming  to  be  ill,  appeared  at  the  time  of  trial 
and  made  a  motion  for  another  continuance,  which  was 
denied.  Upon  the  denial  of  the  continuance,  the  attorney 
conducted  the  defense  in  a  vigorous  and  alert  manner. 
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In  Hudson  v.  United  States  (9  Cir.,  1956),  238  F.  2d 
167,  cited  at  page  44  of  appellee's  brief,  it  does  not  appear 
from  the  opinion  on  what  ground  the  motion  for  continu- 
ance was  made,  but  apparently  it  was  made  for  some  other 
reason  than  that  urged  by  appellant  Stein,  namely  the 
right  under  the  Sixth  Amendment  of  a  defendant  to  be 
represented  at  the  trial  by  counsel  of  his  own  choosing. 

In  Shernmn  v.  United  States  (9  Cir.,  1957),  241  F. 
2d  329,  337-38,  cited  at  page  44  of  appellee's  brief,  a 
motion  for  continuance  on  the  ground  that  the  defendant 
had  not  been  given  time  to  confer  with  his  court-appointed 
attorney  was  denied  because  the  record  showed  that  the 
court  appointed  Mr.  Kimball  counsel  for  defendant  on 
September  7,  1954,  and  that  on  September  17,  1954,  10 
days  later,  when  the  case  was  called,  defendant's  counsel 
announced  that  he  would  be  ready  to  go  to  trial  on  Sep- 
tember 21.  The  case  went  to  trial  on  September  21.  The 
defendant  raised  on  appeal  that  he  had  been  denied  due 
process  of  law  guaranteed  him  by  the  Sixth  Amendment, 
in  that  he  was  denied  effective  aid  of  counsel  of  his  own 
choice.  The  motion  was  based  upon  the  ground  that  de- 
fendant was  deprived  of  the  right  to  consult  with  his 
court-appointed  counsel.  The  record  failed  to  bear  him 
out. 

In  Thomas  v.  United  States  (9  Cir.,  1958),  252  F.  2d 
182,  cited  on  page  45  of  appellee's  brief,  the  question 
of  a  continuance  was  not  involved.  Shortly  after  re- 
sumption of  trial  following  a  noon  recess,  the  attorney  for 
defendant  Thomas  requested  an  early  adjournment  that 
afternoon  on  the  ground  that  he  was  not  feeling  well. 
The  trial  proceeded  until  around  4 :00  o'clock  in  the  after- 
noon, when  the  prosecution  rested.  The  attorney  for  the 
defendant  said  that  he  planned  to  call  one  or  perhaps  two 
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witnesses.  The  court  replied  that  he  wanted  to  hear  the 
witnesses  that  afternoon.  The  attorney,  Air.  Schnltz,  said 
that  he  would  ask  for  a  recess  at  that  time  for  about  5 
minutes  to  go  to  the  restroom  to  relieve  himself.  The 
court  suggested  15  or  20  minutes.  The  attorney  asked 
for  about  25  minutes  to  make  his  decision.  Whereupon, 
25  minutes  recess  was  granted,  after  which  the  trial  was 
resumed.  Defendant  made  a  second  claim  of  error  that 
the  trial  court  erred  in  refusing  to  grant  the  motion  for 
an  early  adjournment  because  more  time  was  needed  for 
counsel  to  prepare  for  the  defense.  The  court  held  that 
in  the  circumstances  shown  by  the  record,  the  recess  for 
the  period  suggested  by  the  counsel  for  the  defendant  and 
the  failure  of  the  court  to  grant  an  adjournment  at  that 
stage  of  the  trial  to  the  next  day  to  allow  counsel  to  pre- 
pare the  defense  was  not  error. 

The  Thomas  case  is  extensively  quoted  from  at  page  45 
of  appellee's  brief.  The  quotation  seems  to  us  to  answer 
the  argument  of  appellant  on  the  question  of  abuse  of 
discretion  in  the  denial  of  appellant  Stein's  motion  for  a 
continuance  in  order  that  he  might  have  other  counsel 
than  Sweeney  represent  him.  The  part  of  the  quotation 
from  the  Thomas  case  on  page  45  of  appellee's  brief,  to 
which  we  refer,  is  as  follows: 

"The  case  of  Glasser  v.  United  States,  315  U.  S. 
60,  62  S.  Ct.  457,  465,  86  L.  Ed.  680,  upon  which 
appellant  principally  relies,  bases  its  holding  as  to 
'Assistance  of  Counsel'  upon  a  showing  that  some 
prejudice  resulted  to  the  defendant  by  the  appoint- 
ment of  one  of  his  attorneys  to  represent  one  of  his 
codefendants.  It  is  from  this  basis  that  the  Su- 
preme Court  in  the  Glasser  case  held  that  it  was  un- 
necessary for  the  defendant  to  show  exactly  wherein 
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he  was  prejudiced  and  that  any  interference  with  the 
defendant's  right  to  effective  assistance  of  counsel 
was  sufficient  to  constitute  a  denial  of  effective  as- 
sistance of  counsel."  (252  F.  2d,  p.  183.)  (Empha- 
sis by  Court.) 

We  do  not  feel  that  a  discussion  of  the  cases  cited  from 
other  Circuits  by  appellee  on  this  point  is  required.  The 
principles  are  well  covered  by  the  cases  from  this  Cir- 
cuit, which  have  been  distinguished  above.  Further,  we 
rely  upon  the  Glasser  case,  the  Thomas  case  and  the 
Reynolds  case  to  show  that  the  appellant  Stein  was  de- 
nied the  effective  assistance  of  counsel  in  this  case.  The 
Thomas  case  holds,  following  the  Glasser  case,  that  it  is 
unnecessary  for  a  defendant  to  show  exactly  zvherein  he 
zvas  prejudiced  and  that  any  interference  with  the  de- 
fendant's right  to  effective  assistance  of  counsel  is  suf- 
ficient to  constitute  a  denial  of  effective  assistance  of 
counsel.  These  subjects  are  all  fully  discussed  under 
Point  I  of  Argument,  pages  34-44  of  appellant's  opening 
brief,  to  which  we  refer,  in  the  interest  of  brevity. 

Appellee  states  at  page  39,  et  seq.,  of  its  brief,  that 
appellant's  opening  brief  is  replete  with  statements  which 
are  not  supported  by  the  record.  Two  items  are  presented 
to  support  appellee's  claim.  The  first  is  that  the  appel- 
lant included  as  an  appendix  to  his  brief  two  newspaper 
articles  which  contained  stories  of  attorney  Sweeney's  ar- 
rest by  state  officials  for  peddling  narcotics  and  for 
bribery  in  connection  therewith;  the  second  is  the  charge 
that  appellant's  statement  that  attorney  Sweeney  appeared 
at  the  opening  of  the  trial  for  the  sole  purpose  of  getting 
a  continuance  is  not  mentioned  in  the  record.  We  feel  that 
we  were  justified  in  attaching  the  newspaper  articles  as 
an  appendix  to  the  brief,  for  the  reasons  which  we  stated 
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in footnote  5  on  page  36  of  appellant's  brief.     Attorney 
Sweeney  based  his  motion  on  3  grounds,  the  third  one  of 
which  is  important  here. 

Attorney  Sweeney  said  in  making  his  motion  for  con- 
tinuance : 

''Thirdly,  there  is  a  question  of  the  recent  publicity 
which  I  have  received  in  this  affair  over  on  the  state 
side  by  my  arrest  in  this — what  was  it,  bribery  inci- 
dent— that  was  widely  covered  by  radio,  television 
and  the  newspapers,  having  been  carried  on  the  front 
page  of  the  newspapers  and  being  discussed  over  tele- 
vision as  well  as  over  the  radio. 

"I  felt  that  because  of  the  nature  of  this  kind  of 
charge  and  the  publicity  that  this  case  might  get, 
it  might  materially  affect  any  defense  that  I  might 
have  as  to  my  action  if  I  were  to  be  connected  in  any 
way  to  any  sort  of  situation  like  that. 

The  Court:     That  occurred  several  zvccks  ago? 

Mr.  Sweeney:  It  occurred  two  zvecks  ago."  [Rep. 
Tr.  p.  7,  line  11,  to  p.  8,  line  2.] 

The  above  remark  of  the  court  that  Sweeney's  arrest 
by  the  state  authorities  had  occurred  sezScral  weeks  ago 
shows  that  the  Judge  knew  of  the  publicity  which  Sweeney 
mentioned  as  constituting  the  reason  why  Sweeney  was 
totally  incapable,  mentally  and  physically,  of  going  on  zvith 
the  trial  because  the  publicity  in  this  case  could  materially 
affect  his  ozvn  defense  to  the  state  action. 

We  contend  now,  as  we  did  in  our  opening  brief,  that 
it  was  the  duty  of  the  Judge,  under  Glasser  v.  United 
States,  315  U.  S.  60,  76,  62  S.  Ct.  457,  467,  and  Von 
Moltke  V.  Gillies,  332  U.  S.  708,  724,  6^  S.  Ct.  316,  323, 
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to  have  acted  on  his  knowledge  of  the  publicity  or  to  have 
inquired  in  particularity  of  attorney  Szveeney  concerning 
it,  after  Sweeney  had  mentioned  the  matter  of  the  pub- 
licity to  the  Court.  The  Court  owed  the  duty  to  appellant 
to  grant  the  continuance  sought  by  appellant  and  not  com- 
pel Sweeney  to  go  on  with  the  defense  when  it  was  plain 
to  all  from  the  record  that  Sweeney  could  not  in  the  cir- 
cumstances do  justice  to  himself  and  to  his  client;  and  it 
was  the  duty  of  the  Judge  in  such  a  case  to  grant  a  con- 
tinuance on  the  grounds  sought  by  Sweeney,  or  deny  it 
only  after  a  penetrating  and  comprehensive  examination 
of  all  of  the  circumstances,  including  the  newspaper  pub- 
licity, under  which  an  appellant  was  forced  to  accept 
Sweeney  as  his  counsel.  (Glasser  v.  United  States,  supra; 
Von  Moltke  v.  Gillies,  supra.) 

The  cases  of  Glasser  and  Von  Moltke  clearly  make  it 
the  duty  of  the  Judge  to  have  inquired  into  what  Sweeney 
meant  by  the  publicity  surrounding  his  arrest  by  the  state 
authorities  and  whether  or  not  he,  Sweeney,  cotdd  serve 
two  masters  at  the  trial,  himself  and  his  client,  which,  it 
is  obvious  from  Sweeney's  own  statements,  he  cotdd  not 
do  without  injury  to  himself  in  his  own  defense  of  the 
state  charges. 

No  reason  appears  from  the  record  why  Mr.  Harry  A. 
Weiss,  the  attorney  of  record  for  appellant,  designated  by 
praecipe  signed  by  appellant  and  Mr.  Weiss  April  7,  1958, 
should  not  have  been  called  into  the  case  to  defend  ap- 
pellant when  Sweeney  declared  his  fear  of  hurting  him- 
self by  the  defense  of  appellant  at  the  trial.  The  Court 
directed  the  clerk  to  call  Mr.  Weiss  and  have  him  come 
into  the  court,  otherwise,  the  Court  said  it  would  send 
the  United  States  Marshal  for  Mr.  Weiss.  The  Court 
afterwards  relented  and  passed  the  matter  by  saying,  "I 
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sort  of  have  a  feeling  that  Mr.  Weiss  is  playing  horse 
with  the  courts."     [Rep.  Tr.  pp.  67-68.] 

The  second  statement  which  the  appellee  claims  to  be 
unsupported  by  the  record  is  that  there  is  nothing  in  the 
record  to  show  that  Mr.  Sweeney  was  appearing  for  the 
sole  purpose  of  making  the  motion  for  a  continuance. 
At  the  outset  of  the  trial,  counsel  approached  the  bench 
and  Mr.  Sweeney  said: 

''Your  Honor,   this  is  a   motion   to   continue   this 
matter,  based  on  three  reasons/' 

Then  followed  the  three  reasons,  the  third  of  which  is 
quoted  above.  [Rep.  Tr.  pp.  4-11.]  During  the  progress 
of  the  discussion,  when  the  Court  said,  "we  will  go  to 
trial  this  morning,"  Mr.  Sweeney  replied,  '7  zvonld  like 
the  record  to  indicate  that  I  am  totally,  both  mentally  and 
physically,  unable  to  go  to  trial."  [Rep.  Tr.  pp.  9-10.] 
All  of  this  adds  up  to  the  fact  that  Sweeney  appeared 
solely  for  the  purpose  of  obtaining  the  continuance  so 
that  appellant  could  get  other  counsel,  as  he,  Sweeney, 
was  both  mentally  and  physically  totally  unable  to  go  to 
trial  that  morning  because  of  the  fear  that,  //  he  did  de- 
fend the  appellant,  he  zvotdd  be  serving  tzi'o  interests, 
those  of  himself  first,  and  his  client  second. 

That  the  motion  for  new  trial  should  have  been  granted 
upon  the  same  grounds  as  those  stated  for  the  continu- 
ance is  fully  set  forth  in  Point  II  of  the  Argument,  Appel- 
lant's Brief,  pages  44-46.  We  also  contend,  under  Point 
II  of  appellant's  brief,  that  appellant  Stein  was  denied 
due  process  of  law  by  forcing  him  to  present  his  motion 
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for  new  trial  within  some  19  hours  after  he  was  convicted, 
when  Rule  33  of  the  Federal  Rules  of  Criminal  Procedure 
gave  him  5  days  after  the  verdict  within  which  to  make 
the  motion.  The  quotation  on  page  58  of  appellee's  brief, 
from  Rule  33  of  the  Federal  Rules  of  Criminal  Procedure, 
that,  "a  motion  for  new  trial  based  on  any  other  ground 
shall  be  made  within  5  days  after  verdict  or  finding  of 
guilty  .  .  .,"  is  misleading  unless  the  whole  of  Rule  33 
is  considered.     Rule  33  is  as  follows: 

"The  court  may  grant  a  new  trial  to  a  defendant 
if  required  in  the  interest  of  justice.  If  trial  was 
by  the  court  without  a  jury  the  court  may  vacate  the 
judgment  if  entered,  take  additional  testimony  and 
direct  the  entry  of  a  new  judgment.  A  motion  for 
a  new  trial  based  on  the  grotmd  of  newly  discovered 
evidence  may  be  made  only  before  or  within  two 
years  after  final  judgment,  but  if  an  appeal  is  pend- 
ing the  court  may  grant  the  motion  only  on  remand 
of  the  case.  A  motion  for  a  new  trial  based  on  any 
other  grounds  shall  he  made  within  5  days  after  ver- 
dict or  finding  of  guilty  or  within  such  further  time 
as  the  court  may  fix  during  the  5-day  period." 

The  quotation  as  it  stands  in  appellee's  brief  is  mislead- 
ing for  two  reasons.  The  phrase,  any  other  grounds,  re- 
fers to  grounds  other  than  newly  discovered  evidence  on 
which  a  motion  for  new  trial  may  be  made  within  two 
years  after  final  judgment.  The  motion  here  ivas  not 
made  on  the  ground  of  newly  discovered  evidence.  [Tr. 
p.  68.]  The  main  ground  of  the  motion  for  new  trial 
was  that  the  Court  erred  in  denying  the  appellant's  mo- 
tion for  continuance  in  order  for  him  to  secure  counsel 
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other  than  Sweeney.  Appellant  was  denied  due  process 
of  law  and  the  equal  protection  of  the  laws  by  the  courts 
forcing-  him  to  make  his  motion  for  new  trial  within  19 
hours  after  the  verdict  of  the  jury  was  returned. 

We  respectfully  contend  that  the  judgment  should  be 
reversed. 

Respectfully  submitted, 
Wm.  H.  Neblett  and 
E.  W.  Miller, 

Counsel  for  Appellant. 
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No.  16309 
IN  THE 

United  States  Court  of  Appeals 

FOR  THE  NINTH  CIRCUIT 


Fred  Stein, 

Appellant, 

vs. 

United  States  of  America, 

Appellee. 


APPELLANT'S  PETITION  FOR  REHEARING. 


To  the  Honorable,  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit,  and  to  the  Honorable  Albert 
Lee  Stephens,  to  the  Honorable  John  D.  Martin,  Sr., 
and  to  the  Honorable  William  E.  Orr,  Judges  of  said 
Court: 

I 

Status  of  the  Case. 

Appellant  Fred  Stein  petitions  this  Honorable  Court 
for  a  rehearing  of  its  decision  rendered  November  16, 
1959,  affirming  a  judgment  convicting  appellant  on  five 
counts  of  an  indictment  charging  him  in  one  count  with 
a  conspiracy  between  appellant  and  three  ''unindicted  con- 
spirators", Quentin  Browning,  Clarence  Winfrey  and  Ce- 
leste Winfrey,  in  violation  of  18  U.  S.  C,  Section  371,  to 
receive,   sell  and  transport  heroin  and   to   facilitate   the 
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receipt,  sale  and  transportation  of  the  drug;  the  remain- 
ing four  counts  of  the  indictment  on  which  appellant  was 
convicted  charged  him  with  the  substantive  offenses  of 
sale,  and  the  facilitation  of  the  sale  of  certain  quantities 
of  heroin  to  the  above  named  three  "unindicted  con- 
spirators", in  violation  of  21  U.  S.  C,  Section  174.  The 
consecutive  sentences  given  appellant  add  up  to  50  years. 
Appellant  is  54.  The  sentence  is  for  life  with  no  hope  of 
parole.  (26  U.  S.  C,  Sec.  7237(d).) 

n 

Grounds  for  a  Rehearing. 

1.  As  stated  at  the  inception  of  the  opinion,  the  prin- 
cipal question  for  determination  in  this  case  is  whether 
or  not  appellant  Stein  had  the  effective  assistance  of 
counsel  guaranteed  to  him  by  the  Sixth  Amendment  to 
the  United  States  Constitution,  which  follows: 

"In  all  criminal  prosecutions,  the  accused  shall  en- 
joy the  right  to  a  speedy  and  public  trial,  by  an  im- 
partial jury  of  the  State  and  district  wherein  the 
crime  shall  have  been  committed,  which  district  shall 
have  been  previously  ascertained  by  law,  and  to  be 
informed  of  the  nature  and  cause  of  the  accusation; 
to  be  confronted  with  the  witnesses  against  him;  to 
have  compulsory  process  for  obtaining  witnesses  in 
his  favor,  and  to  have  the  Assistance  of  Counsel  for 
his  defense."  (Emphasis  added.) 

2.  The  ordinary  rule  that  a  continuance  of  a  trial  is 
within  the  sound  discretion  of  the  trial  court  and  will  not 
be  disturbed  on  appeal  unless  an  abuse  of  that  discretion 
can  be  shown,  has  no  application  to  this  case  where  the 
motion  for  continuance  was  made  by  counsel,  Mr. 
Sweeney,  on  the  ground  of  his  confessed  mental  and  physi- 
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cal  inability  to  give  appellant  an  adequate  defense  while 
he  was  laboring  under  a  charge  in  the  state  court  of  being 
a  narcotic  peddler.  Thus,  this  Court's  holding  at  pages  2 
and  3  of  the  opinion  that,  "We  find  no  abuse  of  dis- 
cretion by  the  court  in  refusing  the  fourth  apphcation 
for  a  continuance",  has  no  application  to  the  case  under 
the  decision  of  Glasser  v.  United  States  (1942),  315 
U.  S.  60,  62  S.  Ct.  457,  and  under  the  recent  decisions 
of  this  court  of  Audett  v.  United  States  (C.  A.  9,  May 
4,  1959),  265  F.  2d  837,  and  Reynolds  v.  United  States 
(C  A.  9,  June  1,  1959),  267  F.  2d  235. 

3.  The  opinion  (footnotes  1  and  2,  Op.  pp.  2-5) 
shows  on  its  face  that  there  was  a  confHct  of  interest 
between  attorney  Sweeney  and  appellant  and  that  Mr. 
Sweeney  did  not  press  important  points  in  the  defense 
of  appellant  for  fear  that  by  urging  those  important 
points  he  might  damage  his  own  defense  to  charges  pend- 
ing against  Mr.  Sweeney  in  the  state  court  of  peddling 
narcotics  and  bribery  of  the  arresting  state  officers. 
(Health  &  Safety  Code  of  Cal,  Sec.  11500;  Penal  Code 
of  Cal,  Sees.  67  and  67 y2.) 

4.  The  opinion,  page  7,  shows  on  its  face  that  Mr. 
Sweeney  was  remiss  in  his  duty  at  the  trial  in  not  mak- 
ing a  full  disclosure  to  the  trial  court  of  his  troubles  in 
the  state  court  and  in  that  he  did  not  require  the  Govern- 
ment to  produce  reports  of  the  government  witnesses  as 
provided  by  18  U.  S.  C,  Section  3500(b)  and  Jenks  v. 
United  States  (1957),  353  U.  S.  657,  77  S.  Ct.  1007. 
Undoubtedly,  if  the  trial  court  had  required  Mr.  Sweeney 
to  make  a  full  disclosure  of  the  circumstances  surround- 
ing the  narcotic  and  bribery  charges  pending  against  him 
in  the  state  court,  the  trial  court  would  have  granted  the 
continuance  in  order  for  Stein  to  procure  other  counsel  or 
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require  Mr.  Weiss,  his  only  counsel  of  record  at  the  time, 
to  come  in  and  try  the  case.  A  full  disclosure  would  have 
shown  that  Mr.  Sweeney  could  not  try  the  case  properly 
without  antagonizing-  the  officers  who  would  probably  be 
witnesses  against  him  in  the  state  court. 

III. 
There  Was  a  Conflict  of  Interest  Between  Mr.  Swee- 
ney, the  Attorney  Who  Defended  the  Appellant 
at  the  Trial,  and  Appellant,  Within  the  Meaning 
of  Glasser  v.  United  States,  Supra;  Audett  v. 
United  States,  Supra,  and  Reynolds  v.  United 
States,  Supra. 

It  was  Mr.  Sweeney  who  moved  for  a  continuance  o£ 
the  trial  on  the  ground  that  he  was  not  mentally  and 
physically  able  to  defend  appellant  adequately  because  of 
his  mental  and  physical  disability  resulting  from  the  pub- 
licity Mr.  Sweeney  had  received  in  connection  with  his 
arrest  on  a  narcotic  and  bribery  charges  by  the  state 
authorities.  [Op.  p.  2.]  Right  there,  the  conflict  of  in- 
terest appeared.  (Glasser  v.  United  States,  315  U.  S.  60, 
62  S.  Ct.  457.) 

This  Court  then  proceeds  to  review  Mr.  Sweeney's 
mental  and  physical  condition  at  the  commencement  of 
the  trial  in  the  Hght  of  subsequent  events.  [Op.  p.  3.] 
After  the  trial  court  had  denied  attorney  Sweeney's  mo- 
tion for  a  continuance  and  had  begun  to  empanel  the  jury, 
it  was  brought  to  the  court's  attention  that  Mr.  Weiss 
was  the  attorney  of  record  for  appellant.  [Op.  p.  3.] 
This  Court  [Op.  pp.  4-5]  then  passes  to  the  question 
of  coercion,  which  it  holds  cannot  be  sustained  because 
this  Court  is  impressed  with  the  fairness  of  the  lower 
court  in  offering  to  have  Mr.  Weiss  produced  in  court. 
This  Court  has  here  incorrectly  stated  the  record.   The 
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facts  as  shown  by  the  record  are  that  attorney  Harry 
Weiss  was  the  only  attorney  of  record  for  appellant  when 
the  case  was  called  for  trial.  Mr.  Weiss  was  so  designated 
by  appellant  in  a  praecipae  signed  by  Mr.  Weiss  April 
7,  1958.  [Transcript  p.  15.]  Mr.  Weiss  never  retired  as 
attorney  for  appellant.  He  was  never  relieved  by  the 
court.  Why  he  did  not  appear  at  the  trial  is  best  known 
to  Mr.  Weiss.  Besides,  it  was  shown  that  attorney  Sher- 
man, who  appeared  in  the  case  on  one  or  two  occasions, 
and  Sweeney,  who  tried  the  case,  were  actually  attorneys 
engaged  by  Mr.  Weiss  to  assist  him  in  the  case.  [Foot- 
notes 1  &  2,  Op.  pp.  2-6.] 

The  lower  court  did  not  offer  to  have  Mr.  Weiss  pro- 
duced in  court  when  Mr.  Sweeney  announced  that  he  was 
physically  and  mentally  unable  to  go  on  with  the  trial  of 
this  narcotic  case  because  of  the  publicity  following  his 
arrest  and  charges  in  the  state  court  of  being  a  narcotic 
peddler  and  bribe  dispenser  and  because  of  his  fear  that 
the  defense  of  appellant  might  prejudice  him,  Mr.  Sween- 
ey, in  the  defense  of  his  own  case  in  the  state  court. 

In  the  circumstances  of  this  case,  we  believe  that  we 
should  invite  this  Court's  attention  to  the  fact  that  Mr. 
Sweeney  has  since  been  tried  in  the  state  court  on  charges 
of  the  sale  and  transportation  of  a  narcotic,  heroin,  a 
violation  of  11500  of  the  Health  &  Safety  Code  of  Cali- 
fornia, and  on  a  bribery  charge  in  connection  with  the 
heroin  sale,  in  violation  of  Sections  67  and  67>^  of  the 
Penal  Code  of  California.  He  was  convicted  on  all  charges. 
Mr.  Sweeney  has  appealed  to  the  District  Court  of  Ap- 
peal of  California,  Second  Appellate  District.  The  title  of 
that  pending  appeal  is  People  of  the  State  of  California, 
plaintiff  and  respondent,  v.  Paul  W.  Sweeney,  defendant 
and  appellant,  2nd  Criminal  No.  6824.  Mr.  Sweeney  rep- 
resents himself  on  his  appeal. 


This  Court  recognizes  [Op.  p.  6]  the  well  established 
principle  announced  in  Glasser  v  United  States,  supra, 
that  if  a  conflict  of  interest  was  made  to  appear  between 
Mr.  Sweeney  and  the  appellant,  the  conviction  would  be 
reversed  without  the  court  making  a  search  of  the  record 
to  determine  whether  or  not  Mr.  Sweeney's  representation 
of  the  appellant  was  adequate.  It  was  said  in  Coplon  v. 
United  States,  (U.  S.  C.  A.  D.  C,  1951),  191  F.  2d 
749,  760,  that: 

"A  defendant  in  a  criminal  case  may  not  legally 
be  found  guilty  except  in  a  trial  in  which  his  con- 
stitutional rights  are  scrupulously  observed.  No  con- 
viction can  stand,  no  matter  hozu  overwhelming  the 
evidence  of  guilt,  if  the  accused  is  denied  the  ef- 
fective assistance  of  counsel,  or  any  other  element  of 
due  process  of  law  without  which  he  cannot  be  de- 
prived  of   life   or   liberty."    (Emphasis    added.) 

The  principle  has  been  recognized  by  this  Court  in  the 
only  cases  we  can  find  construing  the  subject,  the  most 
important  recent  ones  being  Audett  v.  United  States, 
(C.  A.  9,  1959),  265  F.  2d  837,  and  Reynolds  v.  United 
States  (C.  A.  9,  1959),  267  F.  2d  235. 

In  the  Audett  case,  it  was  said  at  page  839  of  the 
opinion : 

"It  has  become  axiomatic  that,  in  the  absence  of 
intelligent  waiver,  the  right  to  the  assistance  of 
cousel  in  criminal  cases 

'is  an  essential  jurisdictional  prerequisite  to  a  fed- 
eral court's  authority  to  deprive  an  accused  of  his 
life  or  liberty.' 

And  prejudice  will  be  inferred  from  the  denial  of 
assistance  of  counsel." 
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In  the  Reynolds  case,  it  was  said  at  page  236  of  the 

opinion : 

"In  our  view  the  district  court  erred,  in  the  cir- 
cumstances of  this  case,  by  denying  the  appellant  the 
right  to  conduct  his  own  defense.  As  this  Court, 
speaking  through  Judge  James  Alger  Fee,  stated  in 
Duke  V.  United  States,  9  Cir.,  255  F.  2d  721,  at 
page  724,  certiorari  denied  357  U.  S.  920,  78  S. 
Ct.  1361,2  L.  Ed.  2d  1365: 

'There  are  two  principles  which  are  founded  on 
reason  and  authority  in  this  field  to  which  this  Court 
gives  full  weight.  First,  an  accused  has  an  unques- 
tioned right  to  defend  himself.  [Citing  Title  28, 
U.  S.  C.  A.  Section  1654]  Second,  an  accused  should 
never  have  counsel  not  of  his  choice  forced  upon 
him  [Citing  Adams  v.  United  States  ex  rel.  McCann, 
317  U.  S.  269,  279,  63  S.  Ct.  236,  87  L.  Ed.  268] 
This  Court  has  never  failed  to  recognize  either  of 
these  fundamental  rights.' "   (Emphasis  added.) 

IV. 
The  General  Rule  That  an  Order  Denying  a  Motion 
for  a  Continuance  Will  Not  Be  Reversed  Unless 
an  Abuse  of  Discretion  of  the  Trial  Court  Can 
Be  Shown  Has  No  Application  to  the  Main  Point 
in  This  Case  Arising  Under  the   Sixth  Amend- 
ment to  the  Federal  Constitution. 
This  Court  based  its  decision  affirming  the  judgment 
upon  the  following  statement  appearing  on  pages  2  and  3 
of  the  Opinion: 

'The  ground  most  strenuously  urged  was  the  as- 
sertion by  Mr.  Sweeney  that  he  was  not  mentally 
and  physically  able  to  adequately  defend  the  appel- 
lant. In  this  connection,  we  quote  the  court  proceed- 


ings  in  note  1/  The  alleged  mental  and  physical 
disability  was  asserted  to  be  the  result  of  publicity 
Mr.  Sweeney  had  received  in  connection  with  his 
arrest  on  a  narcotics  charge.  We  find  no  abuse  of 
discretion  by  the  Court  in  refusing  the  fourth  appli- 
cation for  a  continumice."  (Emphasis  added.) 

We  believe  that  the  quotation  at  the  beginning  of  foot- 
note 1,  page  2  of  the  Opinion  shows  as  a  matter  of  law 
that  Mr.  Sweeney  by  his  own  declaration  could  not  give 
appellant    the    effective    defense    required    by    the    Sixth 
Amendment.  The  colloquy  referred  to  between  Mr.  Sween- 
ey and  the  Court  and  quoted  in  foot  note  1  is  as  follows : 
1.     "Mr.  Sweeney:  *  *  *  Thirdly,  there  is  a  ques- 
tion of  the  recent  publicity  which  I  have  received  in 
this  affair  over  on  the  state  side  by  my  arrest  on 
this — what  was  it,  bribery,  incident — that  was  wide- 
ly covered  by  radio,  televison  and  the  newspapers, 
having  been  carried  on  the  front  page  of  the  news- 
papers and  being  discussed  over  television  as  well  as 
over  the  radio. 

"Mr.  Stein  came  to  me  and  asked  me,  did  I  feel 
in  light  of  all  that  had  recently  happened,  was  I  in 
the  proper  mental  attitude  to  represent  him,  and  I 
informed  him  that  I  was  not. 

"/  felt  that  because  of  the  nature  of  this  kind  of 
charge  and  the  publicity  that  this  case  might  get, 
it  might  materially  affect  any  defense  that  I  might 
have  as  to  my  action  if  I  zvere  to  be  connected  in 
any  way  to  any  sort  of  situation  like  that. 

"The  Court:  That  occurred  several  weeks  ago? 

"Mr.  Sweeney:  It  occurred  two  weeks  ago. 
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"The  Court:  It  occurred  long  enough  ago  that 
some  change  in  counsel  should  have  been  made  by 
this  time."   (Emphasis  added.) 

It  was  patently  an  abuse  of  the  Court's  discretion  to 
deny  a  reasonable  continuance  in  those  circumstances. 

V. 

Appellant  Did  Not,  as  the  Opinion  Erroneously  States 
at  Page  7,  Claim  That  Mr.  Sweeney  Was  Not  a 
Competent  Lawyer  or  That  He  Lacked  in  Educa- 
tion and  Training.  What  Appellant  Did  Claim 
Was  That  Mr.  Sweeney  Was  Overpowered  by 
His  Own  Troubles  in  the  State  Court  Where  He 
Was  Charged  With  Being  a  Narcotics  Peddler 
and  Bribery  in  Connection  With  Being  a  Nar- 
cotics Peddler,  Which  Charges  Made  Him  So 
Fearful  of  His  Own  Safety  That  He  Could  Not 
Properly  Protect  Stein. 

The  opinion  states  at  page  7  that: 

"Appellant  attempts  to  point  out  certain  instances 
in  which  Mr.  Sweeney  was  remiss  in  his  duty.  Ap- 
pellant says  Szveeney  must  have  been  ignorant  of 
Section  3500(b)  of  Title  18  U.  S.  C,  or  the  case 
of  Jenks  V.  U.  S.,  353  U.  S.  657  (1957),  because 
he  did  not  demand  the  production  of  government  wit- 
nesses' pretrial  statements.  If  he  was  ignorant  of 
the  right  to  make  such  a  demand,  it  could  not  be  be- 
cause of  his  alleged  frame  of  mind  because  of  a 
pending  indictment.  It  would  have  been  due  to  a  gap 
in  his  general  education,  which  is  not  urged." 

The  foregoing  statement  from  the  Opinion  is  the  op- 
posite of  what  appellant  contended.  Appellant  has  not  con- 
tended that  Mr.  Sweeney  was  ignorant  of  Section  3500(b) 
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or  of  the  Jenks  case.  What  appellant  did  contend  on  this 
subject  is  shown  by  the  following  excerpts  from  pages 
47-48  of  Appellants  Brief: 

''The  production  of  the  statements  and  reports  of 
those  witnesses,  made  prior  to  the  trial,  was  the  only 
sure  way  to  develop,  on  cross  examination  of  the  gov- 
ernment's witnesses,  the  manipulations  of  the  of- 
ficers and  the  promises  of  the  officers  to  Browning 
and  to  the  two  Winfreys  of  immunity  from  prosecu- 
tion and  all  other  important  things  to  the  defense  in 
their  testimony.  The  statements  and  reports  would 
have  been  of  the  greatest  value  in  the  defense  of  the 
appellant,  as  he  was  convicted  solely  upon  the  testi- 
mony of  the  accomplices.  Nothing  could  have  oc- 
curred, which  could  have  demonstrated  more  clearly 
Sweeney's  incompetence,  than  the  failure  to  demand 
the  statements.  It  cannot  be  supposed  that  Sweeney 
was  ignorant  of  Section  3500  or  the  case  of  Jenks  v. 
United  States  (1957)  353  U.  S.  657,  77  S.  Ct.  1007. 
Section  3500  is  known  by  its  popular  name  as  the 
Jenks  law.  The  section  became  effective  in  Septem- 
ber, 1957,  and  was  based  on  the  Jenks  decision.  Due 
to  the  wise  publicity  following  the  Jenks  decision  and 
the  adoption  of  Section  3500,  a  lawyer  practicing 
criminal  law,  as  Sweeney  was,  who  did  not  know 
about  the  section  and  its  several  intendments  would, 
in  itself,  be  enough  to  demonstrate  his  incompetence 
to  try  a  criminal  case  in  the  Federal  Courts.  There 
is  no  answer  to  Sweeney's  failure  to  take  advantage 
of  this  vital  element  in  the  defense  of  appellant 
other  than  the  fact  that  the  record  indicates  tlmt  he, 
himself,  was  involved  in  the  narcotics  racket  and  that 
he  did  not  dare  to  ask  for  the  reports,  as  the  ma- 
nipulations prior  to  the  trial,  in  which  he  confessed 
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he  had  indulged,  would  probably  have  exposed  him  as 
a  member  of  the  racket. 

Under  Jenks  v.  United  States,  supra,  if  Mr. 
Sweeney  had  demanded  the  reports  and  they  had 
been  refused,  there  was  nothing  the  Government 
could   have   done   but   dismiss   the   indictment." 

It  is  obvious  from  reading  the  proceedings  quoted  in 
footnotes.  1  and  2,  pages  2-5  of  the  Opinion,  that  the  re- 
quirement of  the  Sixth  Amendment  was  not  met  by  the 
vaccilation  of  Mr.  Sweeney  and  Mr.  Weiss  in  this  case. 
Obviously  Mr.  Sweeney  was  trying  to  protect  himself 
first,  and  Mr.  Weiss  second,  with  the  appellant  left  in 
the  unfortunate  position  of  not  knowing  what  to  do  or 
say.  The  Sixth  Amendment  was  plainly  violated  when 
the  court  denied  appellant's  motion  for  a  continuance  to 
obtain  other  counsel  in  place  of  Mr.  Weiss  and  Mr. 
Sweeney,  and  when  the  court  in  effect  directed  Mr. 
Sweeney  over  his  objection  to  go  ahead  with  the  trial. 

We  believe  that  the  decision  is  in  direct  conflict  with 
the  case  of  Glasser,  Kretske,  Kaplan  and  Roth  v.  United 
States  (1942),  315  U.  S.  60,  62  S.  Ct.  457,  which  seems 
to  be  directly  in  point  here.  In  that  case,  Glasser,  Kretske, 
Kaplan  and  Roth  were  indicted.  The  four  persons  men- 
tioned  were   found   guilty   upon   an   indictment   charging 
them  with  conspiracy  to  defraud  the  United  States.    (18 
U.  S.  C.,  Sec.  88.)  The  Court  of  Appeals  affirmed  the 
convictions.  (116  F.  2d  690.)  Glasser,  Kretske  and  Roth 
petitioned  the  Supreme  Court  for  certiorari,  which  w^as 
granted.  Glasser  and  Kretske  had  been  assistant  United 
States   Attorneys   until   a   short   time   before   the   indict- 
ment was  returned. 

William  Stewart  was  employed  by  Glasser  to  represent 
him  and  entered  his  appearance  as  Glasser's  attorney.  The 
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firm  of  Harrington  and  McDonald  entered  their  appear- 
ance for  Kretske.  At  the  commencement  of  the  trial,  Mc- 
Donald informed  the  Court  that  Kretske  did  not  wish 
to  be  represented  by  him.  The  Court  then  asked  Stewart 
if  he  could  act  as  Kretske's  attorney.  Defendant  Glasser, 
who  was  represented  by  Stewart,  said  he  would  like  to  have 
his  own  attorney  represent  him,  alone.  After  a  colloquy 
between  counsel  and  the  Court,  the  Court  entered  an 
order  vacating  the  appointment  of  McDonald  as  attorney 
for  Kretske,  and  appointed  Stewart  to  represent  him. 
Glasser  remained  silent.  Stewart  thereafter  represented 
Glasser  and  Kretske  throughout  the  trial.  At  the  con- 
clusion of  the  trial,  all  of  the  defendants  were  convicted, 
and  the  Seventh  Circuit  affirmed.  (116  F.  2d  690.)  The 
Supreme  Court  granted  certiorari. 

Numerous  grounds  were  urged  in  the  Supreme  Court 
for  reversal.  The  Supreme  Court  affirmed  the  convic- 
tion of  Kretske  and  Roth  but  reversed  Glasser's  convic- 
tion. Glasser's  conviction  was  reversed  solely  upon  the 
ground  of  the  appointment  by  the  Court  of  his  counsel, 
Stewart,  to  represent  Kretske.  It  is  impossible  to  dis- 
tinguish the  Glasser  case  from  the  case  involved.  In  the 
case  involved,  Sweeney  did  not  want  to  be  forced  to  trial 
as  appellant's  attorney  because  he  feared  it  would  hinder 
the  defense  of  himself  in  the  similar  charge  which  he 
was  then  facing  in  the  State  Court.  The  Supreme  Court 
reversed  the  Glasser  case  because  there  was  some  conflict 
in  the  defense  by  Stewart  of  both  Glasser  and  Kretske. 
On  the  face  of  things,  it  is  clear  that  Sweeney  was  faced 
with  a  much  more  serious  problem  as  he,  himself,  was 
involved  personally.  It  is  too  much  to  expect  of  human 
nature  that  an  attorney  would  do  his  best  in  a  criminal 
case  to  defend  his  client,  where  a  vigorous  defense  of 
the  client  would  have  the  effect  of  embarrassing  the  at- 
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torney  in  the  defense  of  himself  on  a  similar  charge.  Re- 
versing the  conviction  of  Glasser.  The  Supreme  Court 
said: 

''To  determine  the  precise  degree  of  prejudice  sus- 
tained by  Glasser  as  a  result  of  the  court's  appoint- 
ment of  Stewart  as  cowisel  for  Kretske  is  at  once 
difficult  and  unnecessary.  The  right  to  have  the  as- 
sistance of  counsel  is  too  fundamental  and  absolute  to 
allow  courts  to  indulge  in  nice  calcidations  as  to  the 
amount   of  prejudice   arising   from   its   denial.    Cf. 
Snyder  v.  Massachusetts,  291  U.  S.  97,  116,  54  S. 
Ct.  330,  336,  78  L.  Ed.  674,  90  A.  L.  R.  575;  Tumey 
V.  Ohio,  273  U.  S.  510,  535,  47  S.  Ct.  437,  445,  71 
L.  Ed.  749,  50  A.  L.  R.   1243;   Patton  v.  United 
States,  281  U.  S.  276,  292,  50  S.  Ct.  253,  256,  74 
L.  Ed.  854,  70  A.  L.  R.  263.  And  see  McCandless  v. 
United  States,  298  U.  S.  342,  347,  56  S.  Ct.  764, 
766,  80  L.  Ed.  1205.  Of  equal  importance  with  the 
duty  of  the  court  to  see  that  an  accused  has  the  as- 
sistance of  counsel  is  its  duty  to  refrain  from  em- 
barrassing counsel  in  the  defense  of  an  accused  by 
insisting,    or   indeed,    even   suggesting   that   counsel 
undertake  to  concurrently  represent  interests  which 
might  diverge  from  those  of  his  first  client,  when 
the  possibility  of  that  divergence  is  brought  home  to 
the  court.  In  conspiracy  cases,  where  the  liberal  rules 
of  evidence  and  the  wide  latitude  accorded  the  prose- 
cution   may^    and    sometimes    do,    operate    unfairly 
against  an  individual  defendant,  it  is  especially  im- 
portant that  he  be  given  the  benefit  of  the  undivided 
assistance  of  his  counsel  without  the  court's  becom- 
ing a  party  to  encumbering  that  assistance.  Here  the 
court  was  advised  of  the  possibility  that  conflicting 
interests  might  arise  which  would  diminish  Stewart's 
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usefulness  to  Glasser.  Nevertheless  Stewart  was  ap- 
pointed as  Kretske's  counsel.  Our  examination  of  the 
record  leads  to  the  conclusion  that  Stewart's  repre- 
sentation of  Glasser  was  not  as  effective  as  it  might 
have  been  if  the  appointment  had  not  been  made.  We 
hold  that  the  court  thereby  denied  Glasser  his  right 
to  have  the  effective  assistance  of  counsel,  giiaran- 
teed  by  the  Sixth  Amendment.  This  error  requires 
that  the  verdict  be  set  aside  and  a  new  trial  ordered 
as.  to  Glasser."  (315  U.  S.  pp.  75,  76;  62  S.  Ct.  pp. 
467-468.)   (Emphasis  added.) 

VI. 

Appellant  Suggests  in  Accord  With  Rule  23  of  This 
Court,  That  a  Rehearing  Should  Be  Granted  and 
That  the  Case   Should  Be  Reheard   En  Banc. 

The  suggestion  is  made  because  of  the  novelty  of  the 
main  question  presented,  that  of  an  attorney  being  unable 
to  give  a  defendant  effective  assistance  in  a  criminal  case 
in  a  federal  court  because  the  attorney  himself  was  labor- 
ing under  similar  charges  in  a  state  court,  namely,  the 
sale,  transportation  and  possession  of  a  narcotic.  The  rule 
is  well  established  by  Glasser  v.  United  States,  supra, 
that  any  conflict  of  interest  between  two  or  more  de- 
fendants whom  an  attorney  represents  in  a  criminal  case 
will  destroy  the  effective  assistance  of  counsel  required 
by  the  Sixth  Amendment.  The  principle  of  the  Glasser 
decision  has  been  recognized  by  other  panels  of  this  court 
in  the  recent  cases  of  Audett  v.  United  States  (C.  A. 
9,  May  4,  1959),  265  F.  2d  837,  839,  and  Reynolds  v. 
United  States  (C.  A.  9,  June  1,  1959),  267  F.  2d  235, 
236.  So  far  as  counsel  for  appellant  have  been  able 
to  determine  this  is  a  case  of  first  impression  where  the 
conflict  of  interests  arises  out  of  an  attorney's  indictment 


—15— 

in  the  state  court  on  charges  similar  to  those  on  which 
he  is  defending  a  cHent  in  a  federal  court. 

Counsel  for  appellant  earnestly  contend  that  no  attorney 
should  be  allowed  to  defend  in  a  federal  court  a  person 
who  is  charged  with  a  narcotics  offense  under  the 
federal  laws  when  the  attorney  himself  is  at  the  same 
moment  laboring  under  a  narcotic  indictment  in  a  state 
court. 

After  defendant's  motion  for  a  continuance  had  been 
denied,  Mr.  Sweeney  announced  to  the  court  as  shown  in 
Footnote  1  page  2  of  the  Opinion  that : 

"Mr.  Sweeney:  I  would  like  the  record  to  indicate 
that  I  am  totally  both  mentally  and  physically  unable 
to  go  to  trial." 

This  court  then  goes  on  to  say  on  page  3  of  the  Opinion 
that: 

"As  to  the  question  of  whether  Mr.  Sweeney  was 
in  fact  in  a  mental  and  physical  condition  to  rep- 
resent appellant,  we  as  a  reviewing  court  are  privi- 
leged to  view  the  question  in  the  light  of  events  sub- 
sequent to  the  ruling,  which  will  be  more  fully  de- 
veloped later." 

The  extensive  quotation  from  the  proceedings  in  Foot- 
note 2,  pages  3,  4  and  5  of  the  Opinion,  does  not  touch 
upon  the  question  of  conflict  of  interest.  All  of  the  pro- 
ceedings quoted  in  Footnote  2  relate  solely  to  who,  at  the 
time,  was  actually  the  attorney  for  appellant.  We  have  al- 
ready shown  above  that  Mr.  Weiss  was  the  attorney  for 
appellant  designated  as  such  by  precipe.  The  court  in  ef- 
fect compelled  appellant  to  sign  the  precipe  designating 
Mr.  Sweeney  as  his  counsel  for  the  trial.  It  is  so  shown 
by  the  colloquy  found  in  Footnote  2,  pages  3  and  4  of  the 
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Opinion,  which  took  place  between  the  court  and  appel- 
lant and  is  as  follows: 

"The  Court:  I  have  here  an  appearance  designa- 
tion of  counsel.  Now  do  you  refuse  to  sign  it? 

"The  Defendant:    (Pause) 

"The  Court:  Do  you  refuse  to  sign  designating 
Mr.  Sweeney  as  your  lawyer? 

"The  Defendant:  Yes. 

"The  Court:    You  do  or  do  not? 

"The  Defendant :  I  will  sign  it." 

What  else  could  this  hard  pressed  defendant  do  than 
sign  the  precipe  when  it  was  presented  to  him  by  the 
court  in  the  circumstances  shown  by  the  above  quotation? 
We  contend  that  this  quotation  brings  this  case  squarely 
within  the  ruling  in  Glasser  v.  United  States,  supra.  This 
court  says  at  page  6  of  the  Opinion: 

"We  are  left  with  the  conviction  that  the  sole 
purpose  of  injecting  the  alleged  inability  of  Mr. 
Sweeney  to  conduct  the  trial  was  to  secure  a  con- 
tinuance." 

It  should  be  borne  in  mind  that  Mr.  Sweeney  was  the 
one  who  injected  his  inability  arising  out  of  the  conflict 
between  his  own  defense  in  the  state  court  and  that  of  the 
appellant  in  the  federal  court.  The  appellant  said  nothing 
except  when  he  was  questioned  directly  by  the  court. 
Under  the  Glasser  case  it  does  not  matter  what  the  pur- 
pose of  Sweeney  may  have  been.  The  mere  statement  by 
him  to  the  court  of  the  fact  that  he  was  unable  to  go 
ahead  with  the  defense  of  Stein  because  it  would  prob- 
ably injure  him  in  his  defense  of  the  charges  against  him 
in  the  state  court  was  enough  to  establish  the  conflict 
without  more. 
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Appellant  respectfully  contends  that  his  petition  for  re- 
hearing should  be  granted  and  that  the  case  should  be 
reheard  in  banc. 

Respectfully  submitted, 

Wm.  H.  Neblett, 

E.  W.  Miller, 

Counsel  for  Appellant. 


Certificate  of  Counsel. 

Wm.  H.  Neblett,  one  of  counsel  for  appellant,  certifies 
that  in  his  judgment  the  foregoing  petition  for  rehearing 
is  well  founded  and  that  it  is  not  interposed  for  delay. 

Wm.  H.  Neblett. 
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FOR  THE  NINTH  CIRCUIT 


Patrick  Millard  Eddy, 

Appellant, 

vs. 

United  States  of  America, 

Appellee. 


BRIEF  OF  APPELLEE. 


Jurisdictional  Statement. 

This  case  originally  arose  by  reason  of  offenses  com- 
mitted in  the  year  1947  in  violation  of  Title  18,  U.  S.  C, 
Section  320,  1946  ed.  (Mar.  4,  1909,  chap.  321,  Sec.  197, 
35  Stat.  1126;  Aug.  26,  1935,  chap.  694,  49  Stat.  867), 
and  Title  18,  U.  S.  C,  Section  408,  1946  ed.  (Oct.  29, 
1919,  chap.  89,  Sees.  1-5,  41  Stat.  324).  The  jurisdiction 
of  the  District  Court  was  originally  founded  upon  Title 
18,  U.  S.  C,  Section  541,  1946  ed.  (Mar.  4,  1909,  chap. 
321,  Sec.  304,  35  Stat.  1153;  Mar.  3,  1911,  chap.  231,  Sec. 
291,  36  Stat.  1167) ;  Title  26,  U.  S.  C,  Section  103,  1946 
ed.  (Mar.  3,  1911,  chap.  231,  Sec.  42,  36  Stat.  1100), 
and  Title  18,  U.  S.  C,  Section  408,  1946  ed.,  supra. 
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Appellant  thereafter  made  a  motion  presumably  under 
Title  26,  U.  S.  C,  Section  2255  (June  25,  1948,  chap. 
646,  62  Stat.  967,  amended  May  24,  1949,  chap.  139,  Sec- 
tion 114,  63  Stat.  105). 

The  jurisdiction  of  this  court  was  invoked  under  the 
provisions  of  Title  28,  U.  S.  C,  Section  1291  (June  25, 
1948,  chap.  646,  62  Stat.  929),  and  Rules  37  and  39  of 
the  Federal  Rules  of  Criminal  Procedure,  Title  18,  U.  S. 
C.  (as  amended  Dec.  27,  1948,  effective  Jan.  1,  1949  and 
April  12,  1954,  effective  July  1,  1954). 

Statement  of  the  Case. 

On  January  19,  1948,  appellant  was  arraigned  in  Case 
No.  19743  upon  an  indictment  charging  robbery  of  a  post 
office  clerk  under  the  aggravating  circumstances  of  having 
put  in  jeopardy  the  life  of  the  clerk  by  the  use  of  a  dan- 
gerous weapon,  namely,  a  revolver,  in  violation  of  former 
Section  320  of  Title  18,  U.  S.  C.  On  that  date  appellant 
entered  a  plea  of  not  guilty  before  the  Honorable  J.  F.  T. 
O'Connor.  The  court  appointed  Mr.  Sidney  A.  Cherniss, 
Sr.,  an  able  and  experienced  criminal  lawyer,  to  defend 
the  appellant.  On  February  2,  1948  the  case  again  came 
on  before  Judge  O'Connor  at  which  time  a  motion  by 
counsel  for  appellant  to  withdraw  the  plea  of  not  guilty  in 
Case  No.  19743  was  granted  and  appellant  thereafter  en- 
tered a  plea  of  guilty  to  the  indictment.  At  the  same  time, 
appellant  was  arraigned  in  case  No.  19801  on  an  indict- 
ment charging  him  with  having  transported  an  automobile 
from  Los  Angeles,  California,  to  St.  Louis,  Missouri,  in 
violation  of  former  Section  408  of  Title  18,  U.  S.  C,  to 
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which  charge  appellant  pleaded  guilty.  No  pre-sentence 
investigation  being  necessary,  Judge  O'Connor  on  the 
same  date  sentenced  appellant  to  the  mandatory  term  of 
25  years  for  the  robbery  offense  and  to  five  years  on  the 
National  Motor  Vehicle  Theft  Act  violation.  The  sen- 
tences were  made  to  run  concurrently. 

On  May  7,  1956,  appellant  filed  a  motion  for  a  copy 
of  the  transcript  of  the  record  of  proceedings  in  Cases 
Nos.  19743  and  19801,  such  transcripts  to  be  provided  at 
no  cost  to  the  appellant.  By  order  of  the  same  date,  Judge 
Yankwich  denied  the  motion,  and  on  May  28,  1956  a 
notice  of  appeal  from  Judge  Yankwich's  order  was  filed. 
No  further  action  was  taken  in  the  matter,  and  on  August 
13,  1956  the  United  States  moved  for  a  dismissal  of  the 
appeal,  which  was  granted  on  August  14,  1956.  The 
mandate  dismissing  the  appeal  from  the  order  of  May  7, 
1956  was  filed  on  September  6,  1956. 

On  September  4,  1956  appellant  filed  a  motion  for  an 
order  requiring  the  preparation  of  a  transcript  of  the  pro- 
ceedings at  his  arraignment  and  sentence,  such  transcript 
to  be  prepared  at  the  expense  of  appellant.  This  motion 
prompted  a  letter  from  the  Office  of  the  Clerk  of  the  Dis- 
trict Court  for  the  Southern  District  of  California  to 
appellant  advising  that  the  reporter's  notes  concerning  the 
proceedings  in  Cases  19743  and  19801  for  January  19  and 
February  2,  1948  could  not  be  located,  this  letter  being 
dated  September  13,  1956.  Appellant  interpreted  the  letter 
of  September  13,  1956  as  indicating  that  his  motion  filed 
on  September  4,   1956  had  been  denied.     On  October  3, 


1956  a  notice  of  appeal  from  the  purported  denial  of  the 
motion  of  September  4,  1956  was  filed.  This  appeal  was 
not  prosecuted,  and  on  April  29,  1957  the  United  States 
moved  this  Honorable  Court  to  dismiss  the  appeal  of 
October  3,  1956,  and  the  appeal  was  dismissed.  When  it 
became  known  that  the  motion  of  September  4,  1956  had 
not  been  presented  to  the  court,  the  matter  was  brought 
before  Chief  Judge  Yankwich.  By  order  dated  February 
20,  1957  Judge  Yankwich  denied  the  motion  of  September 
4,  1956.  Appellant  appealed  said  order  to  this  Court,  and 
on  February  7,  1958  the  order  was  affirmed,  Eddy  v. 
United  States  (9  Cir.,  1958),  256  F.  2d  78. 

On  November  21,  1958,  the  appellant  filed  a  petition 
for  a  Writ  of  Error  Coram  Nobis  pursuant  to  Section 
1651(a)  of  Title  28,  United  States  Code.  By  order  of  the 
same  date.  Judge  Yankwich  denied  the  petition  for  the 
reason  that  the  allegations  set  forth  no  grounds  for  relief 
and  ordered  the  clerk  not  to  set  the  matter  for  hearing. 
On  December  1,  1958,  appellant  filed  a  notice  of  appeal 
from  Judge  Yankwich's  order.  The  appellant's  brief  was 
filed  on  January  17,  1959.  Appellant  has  confined  his 
appeal  to  that  portion  of  Judge  Yankwich's  order  which 
specifically  directs  the  Clerk  of  the  Court  not  to  set  the 
motion  for  hearing. 
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ARGUMENT. 

I. 

Though  Labeled  an  Application  for  Writ  of  Error 
Coram  Nobis,  Appellant's  Petition  Is  in  Fact  a 
Motion  Under  Section  2255  of  Title  28,  United 
States  Code. 

The  appellant  contends,  under  the  authority  of  United 
States  V.  Morgan  (1953),  346  U.  S.  502,  that  his  petition 
is  an  Application  for  Writ  of  Error  Coram  Nobis.  In 
that  case,  the  only  question  presented  was  whether  the 
United  States  District  Court  had  the  power  to  vacate  its 
judgment  of  conviction  and  sentence  after  the  expiration 
of  the  full  term  of  sentence.  In  such  a  situation,  a  pro- 
ceeding under  Section  2255  is  not  available  to  the  peti- 
tioner as  he  is  no  longer  a  "prisoner  in  custody"  within 
the  meaning  of  that  section.  The  Supreme  Court  merely 
held  that  Section  2255  was  not  a  bar  to  coram  nobis  and 
that,  where  no  other  remedy  was  available  and  circum- 
stances compelled  such  action  to  achieve  justice,  a  motion 
for  this  extraordinary  writ  must  be  heard  by  the  federal 
trial  court. 

Here  the  appellant  has  neither  fully  served  nor  yet  be- 
gun to  serve  the  sentence  which  he  attacks.  Rather,  he  is 
in  custody  under  such  sentence,  and  to  hold  coram  nobis 
available  under  these  circumstances  would  be  to  destroy 
the  purpose  of  Section  2255. 

Madigan  v.  Wells  (9  Cir.,  1955),  224  F.  2d  577, 
578,  footnote  2. 
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II. 
Appellant  Is  Not  Entitled  to  a  Hearing  Where  the 
Petition    Does    Not    Present    an    Issue    of    Fact 
Which,    if    Established,    Shows    the    Denial    of   a 
Constitutional  Right. 

The  appellant's  only  contention  on  this  appeal  is  that 
Judge  Yankwich  erred  in  not  ordering  a  hearing  concern- 
ing the  allegations  in  his  petition. 

Section  2255  of  Title  28,  United  States  Code,  states  in 
pertinent  part  that: 

".  .  .  unless  the  motion  and  the  files  and  records 
of  the  case  conclusively  show  petitioner  is  entitled  to 
no  relief,  the  court  .  .  .  shall  grant  a  prompt 
hearing,     .     .     ." 

As  stated  in  Barker  v.  United  States  (10  Cir.,  1955), 
227  F.  2d  431,  432: 

"It  is  clear  from  the  reading  of  Section  2255,  as 
well  as  from  the  decisions,  that  a  petitioner  thereunder 
is  not  entitled  to  a  formal  hearing,  to  be  present,  and 
to  offer  testimony,  unless  the  petition  presents  an 
issue  of  fact,  which,  if  established,  shows  a  denial  of 
constitutional  rights." 

See: 

Moore  v.  United  States  (C.  A.  D.  C,  1957),  249 
F.  2d  504. 

The  only  issue  for  this  Court's  consideration  is  whether 
the  allegations  in  appellant's  petition  show  a  denial  of  con- 
stitutional rights.  The  facts  set  forth  in  appellant's  peti- 
tion do  not  justify  the  relief  requested,  and  thus  the  denial 
of  the  petition  without  a  hearing  was  proper. 


— 7— 

A.  The  Statement  of  the  Trial  Judge  Regarding  the  Possi- 
bility of  Parole  in  No  Way  Infringed  Upon  Appellant's 
Constitutional  Rights. 

Appellant  alleges  that  prior  to  the  entering  of  his  plea 
the  trial  judge  stated  that  appellant  would  be  paroled  upon 
good  behavior  after  one-third  of  his  sentence  had  been 
served.  Assuming  such  statement  was  made,  it  constituted 
no  more  than  a  correct  recital  of  the  law  as  to  when  a 
federal  prisoner  becomes  eligible  for  parole.  (Sec.  714, 
Tit.  18,  U.  S.  C,  now  Sec.  4202,  Tit.  18,  U.  S.  C.) 

The  appellant  contends  that  he  has  served  one-third  of 
the  sentence  imposed  and  has  not  been  paroled  although  his 
behavior  has  been  good.  A  complaint  that  the  Board  of 
Parole  has  failed  or  refused  to  consider  the  appellant 
eligible  for  parole  is  not  a  ground  for  relief  under  Sec- 
tion 2255. 

United  States  v.  Walker  (S.  D.  N.  Y.,  1953),  117 
Fed.  Supp.  502. 

B.     Appellant's  Assertion  of  Innocence  Is  Not   Sufficient  to 
Require  a  Hearing. 

In  order  to  justify  a  hearing  on  a  petition  under  Sec- 
tion 2255  there  must  be  a  substantial  issue  of  fact. 
(United  States  v.  Hay  man  (1952),  342  U.  S.  205,  223.) 
The  petition  must,  therefore,  set  forth  facts,  as  distin- 
guished from  mere  conclusions,  upon  which  a  right  to 
relief  is  predicated.  In  the  absence  of  such  facts  in  the 
petition,  the  trial  court  must  deny  the  motion  without  a 
hearing. 

Taylor  v.  United  States  (8  Cir.,  1956),  229  F.  2d 

862; 
United  States  v.  Strum  (7  Cir.,  1950),  180  F.  2d 

413; 
United  States  v.  Cope   (W.  D.  Mo.,   1956),   144 
Fed.  Supp.  799. 
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In  his  petition  the  appellant  states  that  although  he 
pleaded  guilty  to  the  charge  in  the  Indictment  he  is,  in 
fact  and  in  law,  innocent.  This  assertion  is  purely  a  con- 
clusion, and  thus  warrants  no  consideration  in  the  determi- 
nation of  whether  a  hearing  should  be  granted. 

United  States  v.  Bradford  (2  Cir.,  1956),  238  F. 
2d  395 ; 

United  States  v.  Code,  supra. 

As  stated  by  Judge  Swan  in  United  States  v.  Pisciotta 
(2  Cir.,  1952),  199  F.  2d  603,  606: 

"If  it  were  sufficient  to  allege  merely  conclusionary 
statements,  such  as,  'I  am  innocent  but  was  induced 
to  plead  guilty  against  my  wishes,'  one  can  readily 
imagine  how  many  convicts  without  valid  complaint 
against  these  sentences  would  obtain  an  excursion 
from  a  distant  penitentiary  at  government  expense." 

Quoted  also  in 

Williams  v.  United  States  (9  Cir.,  1957),  No. 
15,772,  decided  December  16,  1957,  see  261  F. 
2d  224. 

C.     Appellant's  Plea  of  Guilty  Did  Not  Deprive  Him  of  His 
Constitutional  Rights. 

There  is  no  allegation  in  the  petition  asserting  or  even 
suggesting  that  the  appellant  did  not  willingly  and  know- 
ingly enter  his  plea  of  guilty  to  the  facts  set  forth  in  the 
Indictment.  Appellant  merely  claims  that  when  he  entered 
his  plea  he  was  laboring  under  a  misapprehension  as  to  the 
imposable  sentence.  This  erroneous  belief  on  the  part  of 
the  appellant  in  no  way  affected  the  vaHdity  of  his  plea, 
for  a  misunderstanding  as  to  possible  sentence  does  not 
equate  to  a  misunderstanding  of  the  nature  of  the  charge. 
(Fed.  Rides  Crim.  Proc.,  Rule  11.) 


D.     Appellant  Was  Afforded  That  Degree  of  Representation 
by  Counsel  Guaranteed  Him  Under  the  Constitution. 

Appellant  contends  that  his  plea  was  entered  as  a  result 
of  ineffective  and  inadequate  counsel. 

The  petition  shows  on  its  face  that  the  charge  of  inade- 
quate counsel  is  based  solely  on  the  fact  that  Mr.  Cherniss 
advised  the  appellant  that  there  was  no  minimum  sentence 
for  the  offense  charged  and  that  if  he  changed  his  plea  to 
guilty  the  court  would  sentence  him  to  not  more  than  five 
years'  imprisonment. 

Thus,  the  only  erroneous  advice  given  by  counsel  was 
in  regard  to  the  sentence  imposable  upon  conviction.  This 
is  far  different  from  the  situation  where  counsel  is  derelict 
in  his  investigation  of  the  facts  or  misleads  his  client  on 
matters  concerning  the  merits  of  the  case. 

See: 

Kyle  V.  United  States  (9  Cir.,  1959),  No.  16,144, 
decided  February  16,  1959. 

It  is  obvious  that  appellant's  real  contention  is  that  he 
received  a  sentence  more  severe  than  he  anticipated.  Ap- 
pellant's complaints  are  peculiarly  susceptible  to  the  lan- 
guage of  United  States  ex  rel.  Swaggarty  v.  Knock  (7 
Cir.,  1953),  245  F.  2d  229,  230,  where  the  court,  in  affirm- 
ing the  denial  of  a  similar  petition  without  a  hearing, 
stated : 

"Appellant  was  undoubtedly  surprised  and  disap- 
pointed by  the  severity  of  the  sentence  imposed  upon 
him.  The  prediction  of  his  counsel  that  he  would  fare 
better  by  entering  a  plea  of  guilty  than  if  he  stood 
trial  seemed  to  him  to  be  entirely  unwarranted.  As 
so  often  happens  after  the  imposition  of  a  severe  sen- 
tence, a  rash  of  petitions  and  motions  follows." 
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See: 

United  States  v.  Page  (2  Cir.,  1955),  229  F.  2d  91 ; 

Sweeden  v.  United  States  (8  Cir.,  1954),  209  F.  2d 
524. 

The  complaint  is  no  more  than  an  expression  of  appel- 
lant's opinion  that  he  was  not  well  represented.  Under  the 
circumstances  it  would  have  been  absurd  for  the  trial 
court  to  send  for  the  petitioner  and  have  him  take  the 
stand  to  restate  the  same  opinion. 

Generally  it  may  be  said  that  the  Constitution  does  not 
guarantee  that  appointed  counsel  shall  measure  up  to  the 
notions  or  standards  of  ability  or  competency  of  the  ac- 
cused. It  is  enough  that  the  trial  court  appoints  a  qualified 
attorney  to  represent  the  defendant  and  that  the  attorney 
appears,  advises  and  represents  the  defendant  at  all  stages 
of  the  proceedings.  As  this  court  stated  in  Williams  v. 
United  States,  supra: 

''The  rule  in  such  cases  is  that  stated  in  United 
States  v.  Wight,  2  Cir.,  176  F.  2d  2>76,  379,  as  fol- 
lows: 'The  proof  of  the  efficiency  of  such  assistance 
lies  in  the  character  of  the  resultant  proceedings,  and 
unless  the  purported  representation  by  counsel  was 
such  as  to  make  the  trial  a  farce  and  a  mockery  of 
justice,  mere  allegations  of  incompetency  or  ineffi- 
ciency of  counsel  will  not  ordinarily  suffice  as  grounds 
for  the  issuance  of  a  writ  of  habeas  corpus  or  the 
granting  of  a  petition  pursuant  to  28  U.S.C.  2255.'  " 

See: 

Latimer  v.  Craiwr  (9  Cir.,  1954),  214  F.  2d  926, 
929; 

Sherman  v.  United  States  (9  Cir.,  1957),  241  F. 
2d  329; 
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Losieau  v.   United  States  (8  Cir.,  1949),   177  F. 

2d  919; 
Moss  V.  Hunter  (10  Cir.,  1948),  167  F.  2d  683; 
Diggs  V.  Welch  (C.  A.  D.  C,  1945),  148  F.  2d  667. 

Conclusion. 

Appellant's  petition  did  not  allege  facts  sufficient  to  show 

a  denial  of  constitutional  right,   and  thus   Judge  Yank- 

wich's  order  of  November  21,   1958  denying  the  petition 

and  not  setting  the  matter  for  hearing  should  be  affirmed. 

Respectfully  submitted, 

Laughlin  E.  Waters, 
United  States  Attorney, 

Robert  John  Jensen, 
Assistant  U.  S.  Attorney, 
Chief,  Criminal  Division, 

Wm.  Matthew  Byrne,  Jr., 
Assistant  U.  S.  Attorney, 

Attorneys  for  Plaintiff, 
United  States  of  America. 
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The  record  before  the  Court  on  the  appeal  herein  is 
voluminous.  There  are  many  hundred  pages  of  testimony 
as  set  forth  in  the  Transcript  which  are  a  part  of  this 
record. 

The  appellee's  Brief  is  written  at  what  may  appear  as 
being  at  an  unusual  length.  Admittedly  it  could  have 
been  materially  shortened  and  reference  made  only  to  the 
record  and  transcripts,  but  it  is  hoped  that  the  direct 
quotations  from  the  transcript  and  the  extended  explana- 
tion of  the  amended  specifications  and  the  amendment 
thereto,  will  be  of  assistance  to  the  Court  in  its  review 
of   this  case. 
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False  Financial  Statements. 

In  order  to  eliminate  any  confusion  with  respect  to  the 
original  specifications  and  the  amendments  thereto,  the 
following   is  set   forth : 

Specification  Six  of  the  original  specifications  of  objec- 
tions sets  forth  the  giving  of  a  false  financial  statement 
to  the  Security-First  National  Bank,  dated  October  6, 
1954  and  a  loan  in  reliance  thereon  by  the  bank  of  $1,000 
on  November  9,  1954. 

Specification  Seven  set  forth  the  giving  of  a  false 
financial  statement  to  the  same  bank  on  August  31,  1955 
and,  in  reliance  thereon,  a  loan  by  the  bank  of  $2,000. 

The  Amended  Specifications  of  Objection  to  Discharge 
set  forth  Specification  Four,  the  giving  of  a  false  financial 
statement  to  the  same  bank  dated  October  6,  1954  and 
in  reliance  thereon  by  a  bank,  a  loan  of  $2,000,  on  or 
about  April  24,  1952. 

The  Second  Amended  Specifications  of  Objection  to  the 
Discharge  set  forth  as  Specification  Four,  the  giving  of  a 
false  financial  to  the  said  bank  dated  August  31,  1955 
and  that  in  reliance  thereon  by  the  bank  a  loan  in  the 
amount  of  $2,000  was  made. 

Upon  objection  that  the  trustee  did  not  allege  the  date 
of  loan,  the  trustee  thereupon  filed  a  further  amendment 
setting  forth  the  date  of  the  making  of  the  $2,000  loan 
as  September  14,  1955  with  the  unpaid  balance  at  bank- 
ruptcy of  $1,720. 

The  essence  of  these  Specifications  of  Objection  is  that 
the  bankrupt  gave  a  false  financial  statement  to  the  Se- 
curity-First National  Bank,  in  reliance  upon  which  the 
bank  extended  credit  to  the  bankrupt.  The  ultimate  and 
succeeding  Amendments,  which  over  the  objections  of  the 
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bankrupt,  were  permitted  by  the  Referee,  were  to  set  forth 
allegations  of  facts  (which  the  bankrupt  well  knew)  set- 
ting out  the  date  of  the  false  financial  statement  as 
August  31,  1955  and  the  amount  of  the  loan  made  by  the 
bank  to  the  bankrupt  in  reliance  thereon  as  $2,000  and 
the  date  of  the  loan  as  September  14,  1955. 

The  bankrupt  fought  desperately,  both  before  the  Ref- 
eree and  the  United  States  District  Judge  on  review,  to 
keep  out  any  testimony  on  the  admittedly  false  financial 
statement  of  August  31,  1955.  These  tactics  were  fol- 
lowed with  objections  because  the  date  of  the  $2,000  loan 
was  not  originally  given,  which  was  thereupon  supplied 
by  a  further  amendment. 

The  date  of  the  statement  was  originally  given  by  the 
trustee  through  clerical  error  and  the  date  of  the  loan 
was  omitted  through  oversight  and  accordingly  the  Referee 
allowed  the  Amendments.  The  bankrupt  frantically  at- 
tempts to  make  much  of  these  rulings  because  he  had  to 
admit  that  the  statements  were  false  and  untrue.  He 
overlooks  the  fact  that  the  actions  remained  the  same, 
i.e.,  the  bankrupt  and  the  bank:  that  the  false  financial 
statement  was  given  by  the  bankrupt  to  the  bank  and 
that  in  reliance  thereon  credit  was  extended  by  the  bank. 

The  failure  of  the  bankrupt  to  secure  his  discharge  by 
no  means  rests  on  this  particular  specification  as  we  will 
point  out  hereinafter.  Nevertheless  we  desire  to  devote 
further  time  and  space  to  point  out  support  to  the  deter- 
minations of  the  Referee  and  the  Judge. 

This  Court,  in  its  recent  case  of  Rameson  Bros.,  et  al. 
V.  Goggin,  241  F.  2d  271,  at  page  273,  said: 

'Tn  any  event,  following  the  liberal  views  in  an  early 
case,  the  Courts  have  held  that  a  referee  has  the 
power  to  permit  specifications  objecting  to  the  dis- 


charge  to  be  filed  late  where  good  reason  appears 
and  the  delay  is  not  for  the  purpose  of  putting  im- 
proper pressure  upon  the  bankrupt." 

The  opinion  further  states  at  page  275 : 

"Where  the  referee  and  District  Judge  concur  as  to 
findings,   Httle  is   left   for  Appellate   Courts." 

A  number  of  cases  are  then  cited  in  the  opinion. 

In  passing,  the  writer  of  this  brief  recalls  that  one  of 
the  cases  which  is  cited  in  the  Rameson  case  (Richey  v. 
Ashton,  143  F.  2d  442),  is  a  case  in  which  the  original 
order  denying  the  discharge  which  was  affirmed  on  review 
and  subsequently  affirmed  on  appeal  by  this  Court,  was 
made  by  the  writer,  who  was  then  acting  as  one  of  the 
Referees  of  the  United  States  District  Court,  Southern 
District  of  California. 

The  spirit  of  the  Bankruptcy  Act  as  expressed  in  Sec- 
tion 14c:  "The  court  shall  grant  the  discharge  unless 
satisfied  that  the  bankrupt  has  (1)  committed,"  etc.  This 
of  itself  connotes  liberality  in  presenting  to  the  Court, 
by  the  creditors  or  the  trustee,  of  grounds  of  objections. 
The  discharge  proceeding  itself  is  not  governed  by  strin- 
gent technicalities.  The  bankrupt  was  not  taken  by  sur- 
prise. He  knew  of  the  exact  date  of  the  statement  to 
the  bank.  He  knew  the  statements  were  false.  He  received 
a  loan  of  $2,000  from  the  bank  made  in  reliance  thereon 
and  he  knew  the  date  on  which  he  received  the  loan. 

Thus  the  determination  of  the  Referee  and  the  Judge 
that  the  bankrupt  should  answer  and  explain  was  not 
inequitable.  "There  was  no  improper  pressure  put  on 
the  bankrupt." 

^  Paully  V.  Magnotti  (2nd  Cir.,  1950),  182  F.  2d  466, 
cites  the  Richey  case  with  approval  and  permitted  the 
filing  of  specifications  after  the  time  had  expired. 
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Matter  of  Joseph  Meckler,  Bankrupt  (Nov.  6,  1957), 
156  Fed.  Supp.  20: 

"The  discharge  of  bankrupt  is  deemed  to  be  pend- 
ing before  the  court  or  referee  in  bankruptcy  until 
it  is  granted.  Bankruptcy  Act  Sections  14,  subs,  b, 
e,  21  sub.  a,  11  U.  S.  C.  A.  Sections  32,  subs,  b,  e, 
44  Sub.  a. 

"The  court  may  in  its  discretion,  extend  time  for 
entering  appearance  in  bankruptcy  proceeding  as  well 
as  for  filing  specification  of  objections  to  discharge 
of  bankrupt  after  time  has  expired  for  filing  objec- 
tions to  discharge.     .     .     . 

"Under  the  Act  of  1938,  the  matter  is  still  in  the 
discretion  of  the  referee.  In  re  Weidemeyer,  Richey 
V.  Ashton,  9  Cir.,  143  F.  Supp.  946.  In  Northeastern 
Real  Estate  Sec.  Corp.  v.  Goldstein,  2  Cir.,  91  F.  2d 
942,  it  was  held  that  the  period  should  be  extended 
to  prevent  injustice  when  the  bankrupt's  fraud  pre- 
vented discovery  of  grounds  for  objections." 

Matter  of  IV.  Taylor  Fithian,  Bankrupt  (Dec.  6,  1957), 
156  Fed.  Supp.  877: 

"Even  one  day  after  expiration  of  time  for  filing 
objections  to  discharge  of  bankrupt,  referee  had  juris- 
diction to  extend  time  for  filing  objections. 

"Referee  should  extend  period  for  fihng  objections 
to  discharge  of  bankrupt  in  cases  where  discovery 
of  possible  grounds  for  objection  to  discharge  has 
been  prevented  by  acts  or  omissions  of  bankrupt;  but 
he  should  not  extend  period  when  trustee  is  charge- 
able with  unreasonable  delay  in  obtaining  facts,  with- 
out fault  on  part  of  bankrupt.    .    .    ." 

In  the  case  at  bar,  it  can  be  easily  seen  how  the  chaotic 
condition  of  the  bankrupt's  records  precluded  the  Trustee 
from  analyzing  his  ramified  transactions  more  speedily. 


The  Financial  Statements  Were  Admittedly  False. 

The  bankrupt  admitted  that  the  financial  statements 
given  to  the  Union  Hardware  and  Metal  Company  on 
April  25,  1952  and  to  the  Security-First  National  Bank  on 
August  31,  1955,  were  false  and  untrue  and  that  there- 
after he  received  extension  of  credits  or  loans  respectively, 
from  the  company  and  the  bank. 

A  prima  facie  case  was  made  by  the  trustee  and  as  was 
said  in  the  case  of  the  Second  Circuit,  Matter  of  Federal 
Provision  Co.,  Inc.  v.  Ershowsky,  et  al.,  94  F.  2d  574 
(1938): 

".  .  .  the  laboring  oar  passes  to  his  hands  and  he 
must  bring  the  boat  to  shore.  It  is  he  .  .  .  who  alone 
knows  what  the  explanation  is;  let  him  make  it,  let 
him  satisfy  the  court.  .  .  ." 

The  bankrupt's  explanations  are  ingenious,  but  clumsy 
and  he  contends : 

1.  That  he  signed  the  financial  statement  (Union 
Hardware  and  Metal  Company)  in  blank. 

From  the  Transcript,  page  74,  line  5 : 

'T  question  very  much  that  I  ever  read  this.  I 
know  I  signed  it,  but  many  times — or  there  has  been 
an  occasion  when  I  have  signed  a  statement  and  it 
has  been  filled  out  or  it  has  been  filled  out  and  mailed 
without  my   scrutinizing  every   item   on   it." 

2.  That  when  the  said  company  asked  for  the  financial 
statement  the  bankrupt  testified  [Tr.  p.  72),  line  7]  : 

"...  I  took  it  to  the  bookkeeper  and  he  made  it 
out  and  I  signed  it  and  I  believe  he  mailed  it  to 
Union  Hardware.  ...  I  didn't  know  that  it  said  I 
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did  not  owe   any  notes.    I   didn't   make   it   out   and 
like  I  say,  don't  think  I  even  mailed  this  statement. 

Page  75,  line  12: 

"I  don't  think  I  check  it — it  was  known  in  the 
office  that  there  were  other  loans  made,  that  I  had 
made  loans — I  mean  to  say  in  the  bookkeeper's 
office." 

3.  As  to  the  Security-First  National  Bank  statement 
of  August  31,  1955,  the  bankrupt  testified  [Tr.  p.  21, 
line  8]  : 

"When  the  bank  asked  me  for  a  financial  statement 
— I  took  the  statement  to  my  bookkeeper  and  I 
told  him  that  the  bank  wanted  a  financial  state- 
ment, that  I  wanted  to  make  a  loan.  I  left  the  entire 
matter  with  my  bookkeeper." 

[Tr.  p.  21,  line  22]  : 

'The  Referee:     When  you  refer  to  the  accountant, 
are  you  referring  to  the  bookkeeper,  the  same  man? 
Bankrupt:     The  same  firm,  yes." 

The  Auditor. 

When  the  bankrupt  is  forced  to  admit  that  his  financial 
statements  are  false  what  avenue  is  open  to  him?  He 
produced  Philip  Edward  Whiting  as  a  witness,  who  testi- 
fied that  he  is  a  Certified  Public  Accountant  who  was 
familiar  with  the  records  of  the  bankrupt. 

[Tr.  p.  338,  line  6]  :  'T  knew  of  that  loan  (Far 
East  Missionary  Society)  I  don't  know  whether  my 
records  happen  to  indicate  it." 
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[Tr.  p.  341,  line  7]  :  "He  assisted  me  in  the  prepa- 
ration of  the  return."  (Financial  statement  of  Sep- 
tember 30,  1950.) 

And  explains  that  he  left  out  the  personal  obliga- 
tions  "because  they  were  personal." 

[Tr.  p.  342,  line  24],  that  he  prepared  the  Oct.  31, 
1953  statement  and  that  no  personal  loan  obligations 
of  the  bankrupt  were  listed. 

[Tr.  p.  345,  line  12]  :  At  this  stage  the  witness 
stated,  "Very  seldom  is  a  financial  statement  pre- 
pared for  an  individual  by  our  firm." 

And  when  asked  if  the  statement  in  question  (which 
eliminated  many  thousands  of  dollars  of  existing  per- 
sonal loans)  was  not  "completely  inaccurate,"  the 
auditor  testified  and  admitted: 

[Tr.  p.  347,  line  5]  :  "It  is  not  inaccurate.  It  is  not 
completely  accurate  to  a  lending  person  to  use  for 
the  sale  basis  of  a  loan." 

The  auditor  testified  of  his  advice  to  the  bankrupt 
that: 

[Tr.  p.  351,  line  19]  :  ".  .  .  it  was  my  determina- 
tion that  they  were  personal  loans  and  had  no  bearing 
whatsoever  on  the  statement  that  was  being  prepared, 
and  that  was  it." 

[Tr.  p.  353,  line  22]  :  That  the  bankrupt  came  to 
him  and  said  the  Union  Hardware  &  Metal  Company 
wanted  a  statement. 

[Tr.  p.  354,  line  2],  that  he  talked  to  the  bankrupt, 
that  he  was  aware  of  the  loans  ($14,000 — Far  East 
Misisonary  Society  and  Mary  Koch)  and  was  aware 
of  some  loans  which  he  considered  personal. 

With  resi)ect  to  the  financial  statement  dated  Aug- 
ust 31,  1955  given  to  the  Security-First  National 
Bank   [Trustee's  Ex.  3.] 
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[Tr.  p.  302.  line  2],  the  said  auditor  testified  that 
he  was  aware  of  the  Far  East  Missionary  $14,000 
loan  and  the  other  personal  loans  and  omitted  them 
from  the  statement. 

[Tr.  p.  362,  line  9]  :  That  before  the  statement  was 
prepared  he  discussed  it  with  the  bankrupt. 

[Tr.  p.  370,  line  11]:  That  the  item  of  Trade 
Accounts  Payable  of  $3,000  which  appears  in  the 
August  31,  1955  statement  was  an  estimate  furnished 
by  the  bankrupt. 

[Tr.  p.  386,  line  26]  :  But  he  would  not  admit  that 
the  statement  was  untrue. 

[Tr.  p.  399,  lines  10-22]  :  The  accountant  also  tes- 
tified that  the  $14,000  from  the  Far  East  Missionary 
Society  went  into  the  bank  account  of  the  bankrupt 
which  was  the  only  account  he  then  maintained  and 
that  it  was  a  persoiml  and  business  account. 

[Tr.  p.  473,  line  1]  :  The  bankrupt  explained  that 
a  ''shaky  condition"  existed  at  the  time  of  the  giving 
of  the  August  31,  1955  statement  to  the  Security- 
First  National  Bank.  When  confronted  with  the  net 
worth  of  $70,000,  as  reported  thereon,  the  attorney 
from  the  bankrupt  objected.  He  was  overruled  by  the 
Referee  and  the  bankrupt  passed  the  buck  once  more 
with  the  testimony  [line  26],  ''The  accountant  made 
out  the  statement— the  bank  knew  I  was  shaky." 

And  on  Transcript,  page  474,  line  18,  when  asked 
"and  you  realized  you  didn't  have  any  net  worth  of 
$70,000,  didn't  you?"  replied  "I  didn't  even  look  at 
that  statement." 

The  recent  case  decided  May  23,   1958  by  the  United 
States  Court  of  Appeals,  Fourth  Circuit,  Mountain  Trust 
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Bank  V.  Shifflett,  255  F.  2d  719,  clearly  sets  forth  the  law 
applicable  to  several  particular  phases  of  this  case: 

1.  That  the  Referee's  Order  denying  discharge  on 
the  grounds  that  a  bankrupt  made  a  materially  false 
statement  in  obtaining  a  loan,  will  not  be  disturbed 
on  appeal  unless  clearly  erroneous. 

2.  Referee's  findings  are  clearly  significant  where 
he  has  heard  and  observed  the  witnesses.  Clear  state- 
ment of  manager  of  bank  as  opposed  to  uncertain 
testimony  of  bankrupt.  There  was  an  omission  from 
the  financial  statement  of  debt  due  bankrupt's  father. 

3.  (From  the  opinion,  p.  720):  "The  conclusion 
of  the  Referee  was  fortified  by  the  provision  of  Sec- 
tion 14,  sub.  c  of  the  Bankruptcy  Act  that  when  an 
objector  to  a  discharge  of  the  bankrupt  show^s  that 
there  are  reasonable  grounds  for  believing  that  the 
bankrupt  has  committed  any  of  the  acts — the  burden 
is  on  the  bankrupt  to  prove  he  has  not  committed  any 
of  such  acts." 

The  creditor's  testimony  that  he  relied  upon  bankrupt's 
statements  in  application  for  loan,  w^hich  statement  was 
false  and/or  incomplete,  made  a  prima  facie  case  for  the 
objector  and  cast  a  burden  of  establishing  non-reHance 
upon  the  bankrupt.  In  the  Matter  of  Morris  Siegel  (U.  S. 
D.  C.  E.  D.  N.  Y.,  1958),  159  Fed.  Supp.  704. 

Bankrupt's  discharge  denied  even  though  he  contended 
that  the  objecting  creditor's  own  employees  induced  the 
bankrupt  to  make  the  false  statement.  In  re  Rohinette 
(U.  S.  D.  C.  N.  D.  Ohio,  1953),  117  Fed.  Supp.  367. 

The  bankrupt  could  not  read  or  write  more  than  his 
own  name,  but  had  had  considerable  experience  with  loans 
and  was  aware  of  the  requirement  that  existed  that  debts 
should  be  fully  disclosed  and  the  signing  of  financial 
statement  which  was  necessary  for  the  loan,  with  reckless 
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indifference  as  to  its  truth  was  sufficient  to  prevent  his 
discharge,  if  the  statement  was  rehed  upon  to  the  detri- 
ment of  a  creditor,  affhough  the  bankrupt  did  not  actually 
know  the  statement  was  false.  {In  re  Santos,  211  F.  2d 
887.) 

Where  wife  allowed  husband  to  do  business  in  her 
name  and  signed  without  question  a  statement  concerning 
her  financial  condition  with  reckless  indifference  to  the 
actual  facts  and  without  reasonable  grounds  to  believe  the 
statement  was  in  fact  correct — discharge  denied.  {David 
V.  Annapolis  Banking  &  Trust  Company,  209  F.  2d  343.) 

The  mere  reliance  upon  a  bookkeeper  as  to  the  com- 
pleteness and  correctness  of  a  financial  statement  prepared 
by  him,  without  check  by  the  bankrupt  to  determine  its 
accuracy,  is  fatal  to  the  bankrupt's  discharge.  {In  re 
Strauss  (U.  S.  D.  C.  E.  D.  N.  Y.,  1933),  4  Fed.  Supp. 
810;  In  re  Ratner  (U.  S.  D.  C.  W.  D.  Pa.,  1932),  2  Fed. 
Supp.  530.) 

The  failure  of  the  bankrupt  to  read  the  statements 
and  thus  apprise  himself  of  their  contents  before  signing 
and  delivering  them  was  inexcusable.  {In  re  Haggerty 
(E.  D.  N.  Y.),  65  Fed.  Supp.  630;  In  re  Cleveland  (W.  D. 
Mich.),  40  Fed.  Supp.  343.) 

Records  of  the  Bankrupt. 

The  Referee  found  that  the  trustee  had  not  sustained 
his  Specification  One — Failure  to  Keep  Books  of  Account 
and  Specification  Two — Concealment  or  Failure  to  Produce 
Secret  Records  from  which  his  financial  condition  and 
business  transactions  might  be  ascertained. 

The  bankrupt  and  his  auditor  both  explained  the  unique 
system  maintained  by  the  bankrupt  to  record  certain  of 
his  financial  transactions,  i.e.,  memoranda  jotted  down  on 


—12— 

envelopes  on  or  memoranda  inside  thereof.  No  ledger, 
journal  or  the  usual,  conventional  books  of  account  were 
kept.  The  auditor  stated  that  prior  to  bankruptcy  the 
said  usual  records  and  books  were  not  kept.  They  both 
insisted  that  from  the  records,  the  financial  condition 
could  be  ascertained,  although  the  auditor  admitted  it 
would  take  investigation  with  debtors  to  verify  the  ac- 
counts. On  these  two  Specifications  as  aforesaid,  the 
trustee  did  not  prevail. 

However,  the  Referee  found  that  the  bankrupt  had 
failed  to  satisfactorily  account  for  loss  of  assets  or  defi- 
ciency of  assets  to  meet  his  liabilities.  And,  with  justi- 
fication for  so  doing,  the  Referee  held  that  the  bankrupt 
had  failed  to  satisfactorily  explain  the  discrepancy  exist- 
ing between  the  net  worth  claimed  by  him  in  his  financial 
statements,  to-wit:  to  Union  Hardware  and  Metal  Com- 
pany, net  worth  $39,240.44;  to  Security-First  National 
Bank,  October  6,  1954,  net  worth  $53,912.96  and  August 
31,  1955,  net  worth  $71,076.92  and  his  Habilities  at  date 
of  bankruptcy,  August  2,  1956  of  $145,616.43  with  assets, 
including  exempt  property  totalling  only  $26,625.56. 

This  Specification  five  confronted  the  bankrupt  at  the 
inception  of  the  hearing  on  the  objections.  Most  certainly 
there  was  a  sound  basis  for  the  charge  against  the  bank- 
rupt. He  had,  by  his  own  statements,  a  net  worth  of 
$71,000  on  August  31,  1955  and  a  net  loss  of  $119,000 
($145,616.43  less  $26,625.96)  at  the  date  of  bankruptcy 
on  August  2,  1956,  which  most  certainly  required  expla- 
nation and  far  more  information  and  explanation  than 
was  given  to  the  Referee  by  the  bankrupt  and  his  auditor. 
The  Referee  apparently  did  not  believe  the  explanation 
which  either  of  them  gave  and  accordingly  made  the  find- 
ing that  there  was  not  adequate  explanation. 
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When  it  is  said  that  the  records  in  possession  of  the 
bankrupt  were  "adequate,"  it  is  to  be  kept  in  mind  that 
the  records  were  not  books  of  account  as  such  term  is 
commonly  used.  When  the  testimony  of  the  bankrupt, 
his  auditor  and  the  auditor  for  the  trustee  is  reviewed, 
the  records  appear  as  flimsy  as  a  doll  house.  No  books 
of  account  as  such — loose  memoranda  of  $14,000  and 
$18,000  loan  transactions  noted  on  envelopes,  no  perma- 
nent record  maintained  in  any  particular  place,  form  or 
manner  was  all  he  could,  or  at  least,  did  produce. 

The  bankrupt  insisted  without  success,  both  before  the 
Referee  and  the  Judge,  that  if  the  Referee  found  there 
were  records  and  books  of  account  he  could  not  find  that 
the  bankrupt  had  not  satisfactorily  accounted  for  the  losses 
of  assets  to  meet  liabilities.  The  Referee  removed  one 
horn  of  the  dilemma  from  the  bankrupt,  but  he  left  him 
firmly  attached  to  the  other.  The  same  general  situation 
prevailed  in  the  Rameson  Brothers  v.  Goggin,  case,  supra, 
and  there,  even  though  by  investigation  the  trustee  was 
able  to  ferret  out  the  obligations  and  assets,  the  Court 
nevertheless  held  that  the  bankrupt  had  failed  to  account. 

The  following  shows  the  difficulty  encountered  by  the 
bankrupt  in  accounting  for  his  deficiency  in  assets  to  meet 
his  liabilities  or  in  plain  words,  where  did  the  money 
received  from  many  women  go? 

1.  Transcript  of  bankrupt's  examination  August  1, 
1957,  page  463,  line  18  in  re  use  of  the  $2,000  received 
from  the  Security-First  National  Bank — 'T  don't  recall 
how  that  was  used— I  haven't  a  ledger"  Tr.  p.  464,  line  12 
in  re  $3,200  loan  from  Milton  Smith  as  to  the  date  of 
borrowing  the  bankrupt  said— "I  believe  in  one  of  those 
envelopes  it  will  show."  [Tr.  p.  465,  fine  14  in  re  loan 
from   A.    S.    Ameil   $250—'!    used   part   of    it    for    the 
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development  of  my  business,  part  of  it  to  pay  back  loans." 
Tr.  p.  465,  line  25  in  re  C.  A.  and  Marian  Miller  $2,900 
loan — "I  used  that  to  purchase  a  lot,"  Tr.  p.  466,  line  3 
"I  lost  a  thousand  dollars  approximately  in  the  transaction. 
I  used  it  to  pay  bills  personal  and  business.    It  was  all 
the  same."   Tr.  p.  467,  line  9  in  re  loan  from  Eugene  and 
Helen  Poole  $2,000,  the  bankrupt  testified — "Some  went 
into   experimentation,    some   went   into   paying   off   loans 
and  some  went  for  personal  needs."    Tr.  p.  468,  line  6 
in  re  loan  from  Angel  Nahabedian  of  $12,000  (an  accumu- 
lation of  loans  totalling  $12,000) — "it  was  to  go  in  busi- 
ness,   to    pay    personal    debts    and    for    living    expenses." 
Tr.  p.  469,  in  re  loan   from   Ira  and   Dorothy  King  of 
$7,500 — the  bankrupt  explained  that  some  went  into  busi- 
ness and  when  asked  if  the  bankrupt's   records   revealed 
the  loans  the  bankrupt  replied — line  21  '7  don't  knczv  what 
they  shozv."   Tr.   p.   469,   line   25    in   re   loan   from   Guy 
Cooper  of  $3,000  June  21,  1956.    The  bankrupt  was  asked 
if  it  went  into  the  business  and  he  answered — "7  do  not 
remember."   Tr.  p.  470,  line  4  in  re  loan  from  Billy  Long 
of  $6,500 — "/  think  the  part  of  that  went  to  pay  bills — 
personal  and   business  obligations."    Tr.   p.   470,   line   14 
in  re  loan  of  $900  from  Florence  Davis  May  20,   1955, 
bankrupt  did  not  remember  if  it  went  into  business.    [Tr. 
p.  470  in  re  loan  of  $11,140  from  Teresa  Hagopian  1955 
bankrupt  testified  some  of  money  went  into  business,  and 
that  he  couldn't  tell  how  much.   Tr.  p.  471,  line  2 — 'T  don't 
remember."    Tr.  p.  471,  line  12  in  re  loan  of  $6,700  from 
R.  L.  and  Beatrice  McMillan  July,  1955,  bankrupt  testi- 
fied some  of  it  went  into  business  but  he  didn't  remember 
hoTV  much.    Tr.  p.  471,  line  16  in  re  loan  of  $2,000  from 
W.   W.   McCaslin,    1955-1956   bankrupt   testified   that   it 
could  have  gone  into  the  business  or  to  pay  another  loan. 
Tr.  p.  475,  line  2  in  re  loan  from  Floyd  Cresset  of  $550 
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the  bankrupt  testified  in  answer  to  the  question  if  it  went 
into  the  business,  ''I  don't  remember."  Tr.  p.  475,  line  7 
in  re  loan  from  Far  East  Missionary  Society  of  $14,000, 
the  bankrupt  testified  that  it  went  into  the  business.  And, 
later  at  line  22,  "but  I  still  can't  see  that  it  was  a  busi- 
ness obligation." 

On  the  subject  of  cashiers  checks    (which  incidentally 
are  literally  "red  flags"  when  attempts  are  made  to  con- 
ceal  funds),   the   bankrupt   testified   Tr.   p.    472   that   he 
bought  a  lot  of  cashiers  checks— line  16  because  his  credit 
was  poor  and  in  some  case  cash  was  demanded  of  him. 
Tr.  p.  473,  line  1   "What  I'm  trying  to  say  is  that  my 
financial  position  was  so  shaky  when  I  had  money  I  had 
to   either   pay  it   out  in   cash  zvhere   I  wouldn't   have   a 
record  or  get  a  cashiers  check  where  I  at  least  would  have 
a  record — the  'shaky  condition'  was  over  several  years." 
It  is  quite  obvious  that  if  the  bankrupt  himself  did  not 
know  what  he  did  with  the  money  or  what  part  of  the 
loans  went  into  business  or  were  used  for  other  purposes, 
that  he  could  never  account  or  give  the  explanation  re- 
quired by   him.    If   the  bankrupt   cannot   explain   to   the 
Court  what  became  of  many  thousands  of  dollars  of  loans, 
how  and  from  whom  can  this  fact  be  ascertained,  if  not 
from  the  bankrupt? 

It  will  be  observed  from  the  above  that  most  of  the 
loans  referred  to  hereinabove  were  business  loans  or  in 
part  business  loans,  ostensibly  made  to  the  bankrupt  (as 
was  the  loan  of  the  bank)  for  use  in  his  business.  Atten- 
tion is  called  to  the  fact  the  auditor  knew  at  least  of  some 
of  these  loans,  but  despite  this  fact,  he  maintained  that 
they  should  not  be  included  in  the  financial  statements. 

The  bankrupt  and  his  auditor  both  attempted  to  make 
a   fine  distinction  between  loans  and  other   funds   which 
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went  into  the  business  as  distinguished  from  that  part 
which  was  used  for  "personal  affairs."  Unless  the  funds 
went  into  the  business,  the  auditor  ignored  them  and  in 
some  instances  did  not  even  know  of  their  existence.  They 
both  contended  that  funds  which  went  into  the  business 
only  should  be  accounted  for.  Not  only  that,  but  also  the 
fact  that  to  creditors,  it  was  none  of  their  business.  They 
also  contended  that  the  so-called  "personal"  loans  and 
the  disposition  of  funds  therefrom  were  no  concern  of 
creditors. 

The  Questions  With  Respect  to  Extension  of  Credit 
and  Reliance  Upon  the  Financial  Statements 
Were  Proper. 

The  appellant's  opening  brief  refers  to  the  case  of 
In  re  Leonard  (U.  S.  D.  C.  S.  D.  Cal.),  122  Fed.  Supp. 
214  (U.  S.  District  Judge  Tolin).  In  this  case  the  dis- 
charge of  the  bankrupt  was  granted  and  the  Order  deny- 
ing discharge  made  by  the  Referee  was  reversed  upon 
the  ground  that  "the  extension  of  credit  must  be  after  the 
giving  of  such  a  statement  and  in  reliance  on  it."  (P.  218.) 
Two  Referees  heard  the  witness,  including  the  manager 
of  the  loan  company  and  various  complications  ensued. 
The  opinion  is  quite  extended  and  involves  a  number  of 
matters.  We  will  not  comment  further  thereon  other  than 
to  observe  that  no  such  leading  or  suggestive  questions 
were  asked  of  the  person  extending  the  credit  in  the 
instant  case.  [See  Tr.  p.  45,  line  23.]  No  objections  were 
made  thereto  by  counsel  for  the  bankrupt. 

Note  the  extended  cross-examination  of  the  witness  by 
counsel  for  the  bankrupt  thereafter  conducted.  [Tr.  pp. 
45-69.]  An  attempt  was  made,  without  success,  to  show 
that  even  though  the  statement  was  admittedly  false,  credit 
was  extended  upon  the  "good  character"  of  the  bankrupt. 
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False  Oath. 

Specification  Six  relates  to  a  false  oath  made  by  the 
bankrupt  in  failing  to  list  a  creditor  in  his  schedules — Far 
East  Missionary  Society— $14,000  note.  All  of  the  facts 
should  be  considered  on  this  particular  matter. 

The  bankruptcy  was  filed  August  2,  1956.  The  attorney 
for  the  trustee  had  apparently  received  information  of 
activities  of  the  bankrupt  in  the  Orient.  This  is  demon- 
strated by  the  fact  he  asked  him  [Ex.  7,  Tr.  of  examina- 
tion of  bankrupt,  August  20,  1956,  p.  53]  "Do  you  have 
any  interests  abroad  in  China  or  Singapore  or  anything 
of  that  nature?"  The  bankrupt  stated  "No,"  and  that 
the  "Mission"  owned  the  property  (Far  East  Missionary 
Society).  Obviously  his  question  alerted  the  bankrupt  to 
possible  further  inquiries.  He  did  not  know  just  how 
much  the  trustee  or  his  counsel  knew. 

The  examination  was  continued  to  September  25,  1956. 
The  bankrupt  was  called  to  the  stand  for  further  ques- 
tioning. Thereupon  the  attorney  for  the  bankrupt  [Ex.  7, 
Tr.  p.  58]  interrupted  the  hearing  and  asked  leave  to 
amend  the  schedules  and  reveal  a  loan  from  the  said  Far 
East  Missionary  Society.  The  bankrupt  was  asked  how 
much  he  owed  the  said  creditor  and  replied  "I  don't  know" ; 
and  later  that  it  was  in  the  neighborhood  of  $10',000; 
that  he  was  and  still  is  president  and  director;  that  he 
believed  he  received  the  money  by  check. 

The  following  question  indicates  that  the  trustee's  coun- 
sel had  a  tip  or  lead  which  he  was  following  [Ex.  7,  Tr. 
p.  70]  : 

"0.  This  Missionary  Society  disposed  of  some 
property  did  it  not  in  the  Crown  Colony  of  Singa- 
pore?" 
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to  which  the  answer  was,  "That  is  right."  That  its  head- 
quarters was  at  his  residence;  that  the  Mission  property 
stood  in  his  name  [Ex.  7 ,  Tr.  p.  80.]  Later  the  bankrupt 
further  testified  in  the  discharge  hearing  before  Referee 
Walker  [Tr.  p.  133]  $21,303.78  net  sales  proceeds  re- 
ceived from  the  Mission  sale,  deposited  June  12,  1951; 
that  he  was  loaned  $14,000;  that  he  presided  at  the  meet- 
ing of  directors  when  the  loan  was  approved;  he  produced 
the  Minute  Book  but  it  did  not  include  minutes  of  the 
loan  transaction;  that  his  $14,000  note  to  the  Far  East 
Missionary  Society  was  dated  June  11,  1951;  that  the 
authorization  to  make  the  loan  was  before  the  date  of 
the  note  [Tr.  p.  162]  ;  that  $6,500  of  the  sale  proceeds 
was  also  given  to  Dr.  Sherman  and  an  additional  $140 
given  to  the  bankrupt  leaving  a  balance  of  $9.81. 

Transcript,  page  284,  in  answer  to  a  question  by  the 
bankrupt's  counsel,  Mr.  King,  a  director  of  the  Mission 
of  which  the  bankrupt  was  president,  testified  that  the 
meeting  of  the  directors  was  held  after  the  loan  of  $14,000 
was  made;  that  the  meeting  was  held  to  make  legal  the 
loan  [p.  285]— "I  felt  that  we  ought  to  let  him  take  this 
money  and  use  it." 

Transcript,  page  287,  Mr.  King  testified;  that  Mr.  Jack- 
son, the  bankrupt,  presided  at  the  meeting;  that  no 
inquiry  was  made  as  to  the  legahty  of  the  transaction; 
that  he  did  not  know  such  a  loan  was  illegal;  that  quite 
a  number  of  people  had  put  money  up  to  build  the  mission ; 
that  the  other  directors  did  not  know  about  the  loan.  In 
summary,  practically  all  of  the  net  funds  from  the  sale 
of  the  mission  was  turned  over  to  the  bankrupt. 

While  there  was  no  determination  by  the  Referee  as 
to  the  legahty  of  the  transaction  or  the  morals  thereof, 
the   Referee   concluded   that   there  was   an   intent   at   the 
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time  of  signing  the  schedules,  to  keep  secret  that  particular 
loan  and  that  there  was  a  deliberate  intent  to  thus,  by  this 
omission,   to  give   false  oath  to  the  schedules. 

In  the  original  examination  of  the  bankrupt  the  trustee 
was  endeavoring  to  locate  any  assets.  He  ended  up  locat- 
ing a  concealed  liability  and  one,  because  of  the  very  nature 
thereof,  the  bankrupt,  for  obvious  reasons  did  not  want 
to  reveal. 

The  Transcript  of  the  Bankrupt's  Examination  Taken 
in  the  Administration  of  His  Bankruptcy  Pro- 
ceedings. 

The  trustee  offered  into  evidence  the  Transcript  of  the 
examinations  held  on  August  20,  1956,  September  25, 
1956  and  October  30,  1956  [Trustee's  Ex.  7].  Counsel 
for  the  bankrupt  objected  to  the  offer  and  was  overruled 
by  the  Referee  and  the  Transcripts  were  received,  marked 
Trustee's  Exhibit  7. 

At  the  time  it  was  received  into  evidence  the  Referee 
stated    [Tr.  p.   126]: 

"Perhaps  it  should  be  limited  to  the  portions  where 
he  fails  to  explain." 

As  to  the  objection  to  the  entire  Transcript,  the  Referee 

stated    [Tr.   p.    131]: 

"Well,  I'm  afraid,  Mr.  Sulmeyer,  that  at  the  mo- 
ment you  will  have  to  rely  on  my  good  judgment  to 
eliminate  the  objectionable  matter,  the  objectionable 
material,  and  to  accept  the  material  that  is  relevant 
and  pertinent  to  the  issues." 

The  bankrupt's  admissions  are  admissible  in  evidence 
at  the  hearing  on  his  right  to  a  discharge  and  testimony 
given  by  the  bankrupt  in  the  bankruptcy  proceedings  or 
in  any  other  proceeding  is  competent  if   relevant  to  the 
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issues.  Collier  on  Bankruptcy,  Vol.  1,  p.  1288  citing 
Matter  of  Frankel  (2nd  Cir.),  6  F.  2d  1014,  and  various 
other  cases.  See  also  Sampsell  v.  Anches,  108  F.  2d  945, 
of  this  Circuit. 

In  fact  when  the  bankrupt  seeks  his  discharge  he  can 
be  confronted  with  everything  which  he  has  testified  to  in 
his  proceeding  which  is  relevant  to  the  issue  on  the  dis- 
charge hearing  and  the  Referee  stated  that  he  would  only 
consider  those  matters  which  were  relevant. 

Conclusion. 

Bankruptcy  Courts  are  Courts  of  equity.  As  stated  by 
Circuit  Judge  Lemmon  in  the  case  of  Antrey  Brothers  v. 
Chichester,  240  F.  2d  498: 

"We  have  recently  adverted  to  the  well-established 
principle  that  'courts  of  bankruptcy  are  essentially 
courts  of  equity.'  Judged  in  accordance  with  the 
equitable  norm,  the  individual  and  corporate  manip- 
ulations of  the  appellant  herein  with  reference  to  the 
bankrupt's  property  are  such  as  to  offend  the  con- 
science of  a  discerning  chancellor." 

Viewing  the  case  at  bar  from  the  equitable  point  of 
view,  the  conduct  of  this  bankrupt  not  only  throughout 
his  prior  dealings,  but  in  his  bankruptcy  itself,  is  repre- 
hensible in  the  extreme. 

The  Bankruptcy  Act  was  enacted  to  relieve  the  un- 
fortunate but  honest  debtor  from  the  consequences  of  his 
former  business  transactions. 

Matter  of  Salverson,  14  A.  B.  R.  (N.  S.)  422  (U.  S. 
D.  C,  Minn.): 

"Anyone  asking  to  be  discharged  from  his  debts 
without  payment  thereof  is  craving  a  great  privilege. 
.   .   .  The  bankruptcy  laws  rightly  provide  a  proper 
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haven  of  refuge  to  a  limited  number,  who,  by  reason 
of  great  misfortunes  come  fairly  within  the  class 
which  those  laws  were  designed  to  aid.  .  .  .  When 
people  like  this  bankrupt  make  up  their  minds  either 
that  they  cannot  or  that  they  will  not  pay  their  debts, 
all  that  they  need  to  do,  when  they  invoke  the  provi- 
sions of  our  very  indulgent  law,  is  to  go  straight- 
forward and  see  that  they  shall  not  come  within  the 
teeth  of  its  provisions.  Then  no  harm  will  come.  .  .  . 
If  they  try  any  other  course,  they  need  not  be  sur- 
prised and  should  not  complain  if  they  find  that  they 
have  pulled  the  house  down  upon  their  own  heads.  .  .  . 
The  application  for  discharge  should  be  denied." 

This  bankrupt  Jackson  is  not  deserving  of  any  consid- 
eration at  the  hands  of  a  court  of  equity. 

We  therefore  respectfully  submit  that  the  judgment  of 
the  District  Court  should  be  affirmed. 

Dated:    March  4,  1959. 

Craig,  Weller  &  Laugharn, 
By  Hubert  F.  Laugharn, 
Attorneys  for  Appellee. 

Frank  C.  Weller, 
Hubert  F.  Laugharn, 
Thomas  S.  Tobin, 
Andrew  F.  Leoni, 
Of  Counsel. 
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The  record  before  the  Court  on  the  appeal  herein  is 
voluminous.  There  are  many  hundred  pages  of  testimony 
as  set  forth  in  the  Transcript  which  are  a  part  of  this 
record. 

The  appellee's  Brief  is  written  at  what  may  appear  as 
being  at  an  unusual  length.  Admittedly  it  could  have 
been  materially  shortened  and  reference  made  only  to  the 
record  and  transcripts,  but  it  is  hoped  that  the  direct 
quotations  from  the  transcript  and  the  extended  explana- 
tion of  the  amended  specifications  and  the  amendment 
thereto,  will  be  of  assistance  to  the  Court  in  its  review 
of  this  case. 
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False  Financial  Statements. 

In  order  to  eliminate  any  confusion  with  respect  to  the 
original  specifications  and  the  amendments  thereto,  the 
following   is   set   forth : 

Specification  Six  of  the  original  specifications  of  objec- 
tions sets  forth  the  giving  of  a  false  financial  statement 
to  the  Security-First  National  Bank,  dated  October  6, 
1954  and  a  loan  in  reliance  thereon  by  the  bank  of  $1,000 
on  November  9,  1954. 

Specification  Seven  set  forth  the  giving  of  a  false 
financial  statement  to  the  same  bank  on  August  31,  1955 
and.  in  reliance  thereon,  a  loan  by  the  bank  of  $2,000. 

The  Amended  Specifications  of  Objection  to  Discharge 
set  forth  Specification  Four,  the  giving  of  a  false  financial 
statement  to  the  same  bank  dated  October  6,  1954  and 
in  reliance  thereon  by  a  bank,  a  loan  of  $2,000,  on  or 
about  April  24,  1952. 

The  Second  Amended  Specifications  of  Objection  to  the 
Discharge  set  forth  as  Specification  Four,  the  giving  of  a 
false  financial  to  the  said  bank  dated  August  31,  1955 
and  that  in  reliance  thereon  by  the  bank  a  loan  in  the 
amount  of  $2,000  was  made. 

Upon  objection  that  the  trustee  did  not  allege  the  date 
of  loan,  the  trustee  thereupon  filed  a  further  amendment 
setting  forth  the  date  of  the  making  of  the  $2,000  loan 
as  September  14,  1955  with  the  unpaid  balance  at  bank- 
ruptcy of  $1,720. 

The  essence  of  these  Specifications  of  Objection  is  that 
the  bankrupt  gave  a  false  financial  statement  to  the  Se- 
curity-First National  Bank,  in  reliance  upon  which  the 
bank  extended  credit  to  the  bankrupt.  The  ultimate  and 
succeeding  Amendments,  which  over  the  objections  of  the 
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bankrupt,  were  permitted  by  the  Referee,  were  to  set  forth 
allegations  of  facts  (which  the  bankrupt  well  knew)  set- 
ting out  the  date  of  the  false  financial  statement  as 
August  31,  1955  and  the  amount  of  the  loan  made  by  the 
bank  to  the  bankrupt  in  reliance  thereon  as  $2,000  and 
the  date  of  the  loan  as  September  14,  1955. 

The  bankrupt  fought  desperately,  both  before  the  Ref- 
eree and  the  United  States  District  Judge  on  review,  to 
keep  out  any  testimony  on  the  admittedly  false  financial 
statement  of  August  31,  1955.  These  tactics  were  fol- 
lowed with  objections  because  the  date  of  the  $2,000  loan 
was  not  originally  given,  which  was  thereupon  supplied 
by  a  further  amendment. 

The  date  of  the  statement  was  originally  given  by  the 
trustee  through  clerical  error  and  the  date  of  the  loan 
was  omitted  through  oversight  and  accordingly  the  Referee 
allowed  the  Amendments.  The  bankrupt  frantically  at- 
tempts to  make  much  of  these  rulings  because  he  had  to 
admit  that  the  statements  were  false  and  untrue.  He 
overlooks  the  fact  that  the  actions  remained  the  same, 
i.e.,  the  bankrupt  and  the  bank;  that  the  false  financial 
statement  was  given  by  the  bankrupt  to  the  bank  and 
that  in  reliance  thereon  credit  was  extended  by  the  bank. 
The  failure  of  the  bankrupt  to  secure  his  discharge  by 
no  means  rests  on  this  particular  specification  as  we  will 
point  out  hereinafter.  Nevertheless  we  desire  to  devote 
further  time  and  space  to  point  out  support  to  the  deter- 
minations of  the  Referee  and  the  Judge. 

This  Court,  in  its  recent  case  of  Rameson  Bros.,  ct  al. 
V.  Goggin,  241  F.  2d  271,  at  page  273,  said: 

"In  any  event,  following  the  liberal  views  in  an  early 
case,  the  Courts  have  held  that  a  referee  has  the 
power  to  permit  specifications  objecting  to  the  dis- 
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charge  to  be  filed  late  where  good  reason  appears 
and  the  delay  is  not  for  the  purpose  of  putting  im- 
proper pressure  upon  the  bankrupt." 

The  opinion  further  states  at  page  275 : 

"Where  the  referee  and  District  Judge  concur  as  to 
findings,   Httle   is   left   for   Appellate   Courts." 

A  number  of  cases  are  then  cited  in  the  opinion. 

In  passing,  the  writer  of  this  brief  recalls  that  one  of 
the  cases  which  is  cited  in  the  Rameson  case  (Richey  v. 
Ashton,  143  F.  2d  442),  is  a  case  in  which  the  original 
order  denying  the  discharge  which  was  af^rmed  on  review 
and  subsequently  affirmed  on  appeal  by  this  Court,  was 
made  by  the  writer,  who  was  then  acting  as  one  of  the 
Referees  of  the  United  States  District  Court,  Southern 
District  of  California. 

The  spirit  of  the  Bankruptcy  Act  as  expressed  in  Sec- 
tion 14c:  "The  court  shall  grant  the  discharge  unless 
satisfied  that  the  bankrupt  has  (1)  committed."  etc.  This 
of  itself  connotes  liberality  in  presenting  to  the  Court, 
by  the  creditors  or  the  trustee,  of  grounds  of  objections. 
The  discharge  proceeding  itself  is  not  governed  by  strin- 
gent technicalities.  The  bankrupt  was  not  taken  by  sur- 
prise. He  knew  of  the  exact  date  of  the  statement  to 
the  bank.  He  knew  the  statements  were  false.  He  received 
a  loan  of  $2,000  from  the  bank  made  in  reliance  thereon 
and  he  knew  the  date  on  which  he  received  the  loan. 

Thus  the  determination  of  the  Referee  and  the  Judge 
that  the  bankrupt  should  answer  and  explain  was  not 
inequitable.  "There  was  no  improper  pressure  put  on 
the  bankrupt." 

Panlly  V.  Magnotti  (2nd  Cir.,  1950),  182  F.  2d  466, 
cites  the  Richey  case  with  approval  and  permitted  the 
filing  of  specifications  after  the  time  had  expired. 


— 5— 

Matter  of  Joseph  Meckler,  Bankrupt  (Nov.  6,  1957), 
156  Fed.  Supp.  20: 

"The  discharge  of  bankrupt  is  deemed  to  be  pend- 
ing before  the  court  or  referee  in  bankruptcy  until 
it  is  granted.  Bankruptcy  Act  Sections  14,  subs,  b, 
e,  21  sub.  a,  11  U.  S.  C.  A.  Sections  32,  subs,  b,  e, 
44  Sub.  a. 

"The  court  may  in  its  discretion,  extend  time  for 
entering  appearance  in  bankruptcy  proceeding  as  well 
as  for  filing  specification  of  objections  to  discharge 
of  bankrupt  after  time  has  expired  for  filing  objec- 
tions to  discharge.     .     .     . 

"Under  the  Act  of  1938,  the  matter  is  still  in  the 
discretion  of  the  referee.  In  re  Weidemeyer,  Richey 
V.  Ashton,  9  Cir.,  143  F.  Supp.  946.  In  Northeastern 
Real  Estate  Sec.  Corp.  v.  Goldstein,  2  Cir.,  91  F.  2d 
942,  it  was  held  that  the  period  should  be  extended 
to  prevent  injustice  when  the  bankrupt's  fraud  pre- 
vented discovery  of  grounds  for  objections." 

Matter  of  IV.  Taylor  Fithian,  Bankrupt  (Dec.  6,  1957), 
156  Fed.  Supp.  877: 

"Even  one  day  after  expiration  of  time  for  filing 
objections  to  discharge  of  bankrupt,  referee  had  juris- 
diction to  extend  time  for  filing  objections. 

"Referee  should  extend  period  for  filing  objections 
to  discharge  of  bankrupt  in  cases  where  discovery 
of  possible  grounds  for  objection  to  discharge  has 
been  prevented  by  acts  or  omissions  of  bankrupt;  but 
he  should  not  extend  period  when  trustee  is  charge- 
able with  unreasonable  delay  in  obtaining  facts,  with- 
out fauh  on  part  of  bankrupt.    .    .    ." 

In  the  case  at  bar,  it  can  be  easily  seen  how  the  chaotic 
condition  of  the  bankrupt's  records  precluded  the  Trustee 
from  analyzing  his  ramified  transactions  more  speedily. 


— 6— 

The  Financial  Statements  Were  Admittedly  False. 

The  bankrupt  admitted  that  the  financial  statements 
given  to  the  Union  Hardware  and  Metal  Company  on 
April  25,  1952  and  to  the  Security-First  National  Bank  on 
August  31,  1955,  were  false  and  untrue  and  that  there- 
after he  received  extension  of  credits  or  loans  respectively, 
from  the  company  and  the  bank. 

A  prhna  facie  case  was  made  by  the  trustee  and  as  was 
said  in  the  case  of  the  Second  Circuit,  Matter  of  Federal 
Provision  Co.,  Inc.  v.  Ershowsky,  et  al.,  94  F.  2d  574 
(1938): 

".  .  .  the  laboring  oar  passes  to  his  hands  and  he 
must  bring  the  boat  to  shore.  It  is  he  .  .  .  who  alone 
knows  what  the  explanation  is;  let  him  make  it,  let 
him  satisfy  the  court.  .   .  ." 

The  bankrupt's  explanations  are  ingenious,  but  clumsy 
and  he  contends: 

1.  That  he  signed  the  financial  statement  (Union 
Hardware  and  Metal  Company)  in  blank. 

From  the  Transcript,  page  74,  line  5 : 

"I  question  very  much  that  I  ever  read  this.  I 
know  I  signed  it,  but  many  times — or  there  has  been 
an  occasion  when  I  have  signed  a  statement  and  it 
has  been  filled  out  or  it  has  been  filled  out  and  mailed 
without  my  scrutinizing  every  item  on   it." 

2.  That  when  the  said  company  asked  for  the  financial 
statement  the  bankrupt  testified  [Tr.  p.  72),  fine  7]  : 

".  .  .  I  took  it  to  the  bookkeeper  and  he  made  it 
out  and  I  signed  it  and  I  believe  he  mailed  it  to 
Union  Hardware.  ...  I  didn't  know  that  it  said  I 


did  not  owe  any  notes.    I  didn't  make   it   out  and 
like  I  say,  don't  think  I  even  mailed  this  statement. 

Page  75,  line  12: 

"I  don't  think  I  check  it — it  was  known  in  the 
office  that  there  were  other  loans  made,  that  I  had 
made  loans — I  mean  to  say  in  the  bookkeeper's 
office." 

3.  As  to  the  Security-First  National  Bank  statement 
of  August  31,  1955,  the  bankrupt  testified  [Tr.  p.  21, 
line  8] : 

"When  the  bank  asked  me  for  a  financial  statement 
— I  took  the  statement  to  my  bookkeeper  and  I 
told  him  that  the  bank  wanted  a  financial  state- 
ment, that  I  wanted  to  make  a  loan.  I  left  the  entire 
matter  with  my  bookkeeper." 

[Tr.  p.  21,  line  22]: 

"The  Referee:     When  you  refer  to  the  accountant, 
are  you  referring  to  the  bookkeeper,  the  same  man? 
Bankrupt:     The  same  firm,  yes." 

The  Auditor. 

When  the  bankrupt  is  forced  to  admit  that  his  financial 
statements  are  false  what  avenue  is  open  to  him?  He 
produced  Philip  Edward  Whiting  as  a  witness,  who  testi- 
fied that  he  is  a  Certified  Public  Accountant  who  was 
familiar  with  the  records  of  the  bankrupt. 

[Tr.  p.  33S,  line  6]  :  'T  knew  of  that  loan  (Far 
East  Missionary  Society)  I  don't  know  whether  my 
records  happen  to  indicate  it." 


[Tr.  p.  341.  line  7]  :  ''He  assisted  me  in  the  prepa- 
ration of  the  return."  (Financial  statement  of  Sep- 
tember 30.  1^50.) 

And  explains  that  he  left  out  the  personal  obliga- 
tions  "because   they   were  personal." 

[Tr.  p.  342.  line  24].  that  he  prepared  the  Oct.  31. 
1953  statement  and  that  no  personal  loan  obligations 
of  the  bankrupt  were  listed. 

[Tr.  p.  345.  line  12]  :  At  this  stage  the  witness 
stated.  "\>ry  seldom  is  a  tinancial  statement  pre- 
pared for  an  individual  by  our  firm." 

And  when  asked  if  the  statement  in  question  ( which 
eliminated  many  thousands  of  dollars  of  existing-  per- 
sonal loans)  was  not  "completely  inaccurate."  the 
auditor  testified  and  admitted: 

[Tr.  p.  347.  line  5]  :  "It  is  not  inaccurate.  If  is  not 
cojjiplcttiy  accurate  to  a  lending  person  to  use  for 
the  sale  basis  of  a  loan." 

The  auditor  testified  of  his  advice  to  the  bankrupt 
that  : 

[Tr.  p.  351.  line  1"]  :  ".  .  .  it  was  my  determina- 
tion that  they  were  personal  loans  and  had  no  bearing- 
whatsoever  on  the  statement  that  was  being  prepared, 
and  that  was  it." 

|Tr.  p.  353.  line  22]:  That  the  bankrtipt  came  to 
him  and  said  the  Union  Hardware  &  ^^letal  Companv 
wanted  a  statement. 

ITr.  11.  354.  line  2\.  that  he  talked  to  the  bankrupt. 
that  he  was  aware  of  the  loans  (  S  14.000 — Far  East 
Alisisonary  Society  and  ?^Iary  Koch  )  and  was  aware 
of  some  loans  which  he  considered  personal. 

\\"\i\\  respect  to  the  financial  statement  dated  Aug-- 
ust  31.  1955  given  to  the  Security-First  National 
Bank    [Trustee's   Ex.   3. J 


[Tr.  p.  302,  line  2],  the  said  auditor  testified  that 
he  was  aware  of  the  Far  East  Missionary  $14,000 
loan  and  the  other  personal  loans  and  omitted  them 
from  the  statement. 

[Tr.  p.  362,  line  9]  :  That  before  the  statement  was 
prepared  he  discussed  it  with  the  bankrupt. 

[Tr.  p.  370,  line  11]:  That  the  item  of  Trade 
Accounts  Payable  of  $3,000  which  appears  in  the 
August  31,  1955  statement  was  an  estimate  furnished 
by  the  bankrupt. 

[Tr.  p.  386,  line  26]  :  But  he  would  not  admit  that 
the  statement  was  untrue. 

[Tr.  p.  399,  lines  10-22]  :  The  accountant  also  tes- 
tified that  the  $14,000  from  the  Far  East  Missionary 
Society  went  into  the  bank  account  of  the  bankrupt 
which  was  the  only  account  he  then  maintained  and 
that  it  was  a  personal  and  business  account. 

[Tr.  p.  473,  line  1]:  The  bankrupt  explained  that 
a  "shaky  condition"  existed  at  the  time  of  the  giving 
of  the  August  31,  1955  statement  to  the  Security- 
First  National  Bank.  When  confronted  with  the  net 
worth  of  $70,000,  as  reported  thereon,  the  attorney 
from  the  bankrupt  objected.  He  was  overruled  by  the 
Referee  and  the  bankrupt  passed  the  buck  once  more 
with  the  testimony  [line  26],  ''The  accountant  made 
out  the  statement — the  bank  knew  I  was  shaky  f 

And  on  Transcript,  page  474,  line  18,  when  asked 
"and  you  realized  you  didn't  have  any  net  worth  of 
$70,000,  didn't  you?"  replied  "/  didn't  even  look  at 
that  statement." 

The  recent  case  decided  May  23,   1958  by  the   United 
States  Court  of  Appeals,  Fourth  Circuit,  Mountain  Trust 
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Bank  V.  Shifflett,  255  F.  2d  719,  clearly  sets  forth  the  law 
applicable  to  several  particular  phases  of  this  case: 

1.  That  the  Referee's  Order  denying  discharge  on 
the  grounds  that  a  bankrupt  made  a  materially  false 
statement  in  obtaining  a  loan,  will  not  be  disturbed 
on  appeal  unless  clearly  erroneous. 

2.  Referee's  findings  are  clearly  significant  where 
he  has  heard  and  observed  the  witnesses.  Clear  state- 
ment of  manager  of  bank  as  opposed  to  uncertain 
testimony  of  bankrupt.  There  was  an  omission  from 
the  financial  statement  of  debt  due  bankrupt's  father. 

3.  (From  the  opinion,  p.  720):  "The  conclusion 
of  the  Referee  was  fortified  by  the  provision  of  Sec- 
tion 14,  sub.  c  of  the  Bankruptcy  Act  that  when  an 
objector  to  a  discharge  of  the  bankrupt  shows  that 
there  are  reasonable  grounds  for  believing  that  the 
bankrupt  has  committed  any  of  the  acts — the  burden 
is  on  the  bankrupt  to  prove  he  has  not  committed  any 
of  such  acts." 

The  creditor's  testimony  that  he  relied  upon  bankrupt's 
statements  in  application  for  loan,  which  statement  was 
false  and/or  incomplete,  made  a  prima  facie  case  for  the 
objector  and  cast  a  burden  of  establishing  non-reliance 
upon  the  bankrupt.  In  the  Matter  of  Morris  Siegel  (U.  S. 
D.  C.  E.  D.  N.  Y.,  1958),  159  Fed.  Supp.  704. 

Bankrupt's  discharge  denied  even  though  he  contended 
that  the  objecting  creditor's  own  employees  induced  the 
bankrupt  to  make  the  false  statement.  In  re  Robinette 
(U.  S.  D.  C.  N.  D.  Ohio,  1953),  117  Fed.  Supp.  367. 

The  bankrupt  could  not  read  or  write  more  than  his 
own  name,  but  had  had  considerable  experience  with  loans 
and  was  aware  of  the  requirement  that  existed  that  debts 
should  be  fully  disclosed  and  the  signing  of  financial 
statement  which  was  necessary  for  the  loan,  with  reckless 
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indifference  as  to  its  truth  was  sufficient  to  prevent  his 
discharge,  if  the  statement  was  rehed  upon  to  the  detri- 
ment of  a  creditor,  aUhough  the  bankrupt  did  not  actually 
know  the  statement  was  false.  (In  re  Santos,  211  F.  2d 
887.) 

Where  wife  allowed  husband  to  do  business  in  her 
name  and  signed  without  question  a  statement  concerning 
her  financial  condition  with  reckless  indifference  to  the 
actual  facts  and  without  reasonable  grounds  to  believe  the 
statement  was  in  fact  correct — discharge  denied.  (David 
V.  Annapolis  Banking  &  Trust  Company,  209  F.  2d  343.) 

The  mere  reliance  upon  a  bookkeeper  as  to  the  com- 
pleteness and  correctness  of  a  financial  statement  prepared 
by  him,  without  check  by  the  bankrupt  to  determine  its 
accuracy,  is  fatal  to  the  bankrupt's  discharge.  {In  re 
Strauss  (U.  S.  D.  C.  E.  D.  N.  Y.,  1933),  4  Fed.  Supp. 
810;  In  re  Ratner  (U.  S.  D.  C.  W.  D.  Pa.,  1932),  2  Fed. 
Supp.  530.) 

The  failure  of  the  bankrupt  to  read  the  statements 
and  thus  apprise  himself  of  their  contents  before  signing 
and  delivering  them  was  inexcusable.  (In  re  Haggerty 
(E.  D.  N.  Y.),  65  Fed.  Supp.  630;  In  re  Cleveland  (W.  D. 
Mich.),  40  Fed.  Supp.  343.) 

Records  of  the  Bankrupt. 

The  Referee  found  that  the  trustee  had  not  sustained 
his  Specification  One — Failure  to  Keep  Books  of  Account 
and  Specification  Two — Concealment  or  Failure  to  Produce 
Secret  Records  from  which  his  financial  condition  and 
business  transactions  might  be  ascertained. 

The  bankrupt  and  his  auditor  both  explained  the  unique 
system  maintained  by  the  bankrupt  to  record  certain  of 
his  financial  transactions,  i.e.,  memoranda  jotted  down  on 
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envelopes  on  or  memoranda  inside  thereof.  No  ledger, 
journal  or  the  usual,  conventional  books  of  account  were 
kept.  The  auditor  stated  that  prior  to  bankruptcy  the 
said  usual  records  and  books  were  not  kept.  They  both 
insisted  that  from  the  records,  the  financial  condition 
could  be  ascertained,  although  the  auditor  admitted  it 
would  take  investigation  with  debtors  to  verify  the  ac- 
counts. On  these  two  Specifications  as  aforesaid,  the 
trustee  did  not  prevail. 

However,  the  Referee  found  that  the  bankrupt  had 
failed  to  satisfactorily  account  for  loss  of  assets  or  defi- 
ciency of  assets  to  meet  his  liabilities.  And,  with  justi- 
fication for  so  doing,  the  Referee  held  that  the  bankrupt 
had  failed  to  satisfactorily  explain  the  discrepancy  exist- 
ing between  the  net  worth  claimed  by  him  in  his  financial 
statements,  to-wit:  to  Union  Hardware  and  Metal  Com- 
pany, net  worth  $39,240.44;  to  Security-First  National 
Bank,  October  6,  1954,  net  worth  $53,912.96  and  August 
31,  1955,  net  worth  $71,076.92  and  his  liabilities  at  date 
of  bankruptcy,  August  2,  1956  of  $145,616.43  with  assets, 
including  exempt  property  totalling  only  $26,625.56. 

This  Specification  five  confronted  the  bankrupt  at  the 
inception  of  the  hearing  on  the  objections.  Most  certainly 
there  was  a  sound  basis  for  the  charge  against  the  bank- 
rupt. He  had,  by  his  own  statements,  a  net  worth  of 
$71,000  on  August  31,  1955  and  a  net  loss  of  $119,000 
($145,616.43  less  $26,625.96)  at  the  date  of  bankruptcy 
on  August  2,  1956,  which  most  certainly  required  expla- 
nation and  far  more  information  and  explanation  than 
was  given  to  the  Referee  by  the  bankrupt  and  his  auditor. 
The  Referee  apparently  did  not  believe  the  explanation 
which  either  of  them  gave  and  accordingly  made  the  find- 
ing that  there  was  not  adequate  explanation. 
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When  it  is  said  that  the  records  in  possession  of  the 
bankrupt  were  ''adequate,"  it  is  to  be  kept  in  mind  that 
the  records  were  not  books  of  account  as  such  term  is 
commonly  used.  When  the  testimony  of  the  bankrupt, 
his  auditor  and  the  auditor  for  the  trustee  is  reviewed, 
the  records  appear  as  flimsy  as  a  doll  house.  No  books 
of  account  as  such — loose  memoranda  of  $14,000  and 
$18,000  loan  transactions  noted  on  envelopes,  no  perma- 
nent record  maintained  in  any  particular  place,  form  or 
manner  was  all  he  could,  or  at  least,  did  produce. 

The  bankrupt  insisted  without  success,  both  before  the 
Referee  and  the  Judge,  that  if  the  Referee  found  there 
were  records  and  books  of  account  he  could  not  find  that 
the  bankrupt  had  not  satisfactorily  accounted  for  the  losses 
of  assets  to  meet  liabilities.  The  Referee  removed  one 
horn  of  the  dilemma  from  the  bankrupt,  but  he  left  him 
firmly  attached  to  the  other.  The  same  general  situation 
prevailed  in  the  Rameson  Brothers  v.  Goggin,  case,  supra, 
and  there,  even  though  by  investigation  the  trustee  was 
able  to  ferret  out  the  obligations  and  assets,  the  Court 
nevertheless  held  that  the  bankrupt  had  failed  to  account. 

The  following  shows  the  difficuhy  encountered  by  the 
bankrupt  in  accounting  for  his  deficiency  in  assets  to  meet 
his  liabilities  or  in  plain  words,  where  did  the  money 
received  from  many  women  go? 

1.  Transcript  of  bankrupt's  examination  August  1, 
1957,  page  463,  line  18  in  re  use  of  the  $2,000  received 
from  the  Security-First  National  Bank — 'T  don't  recall 
how  that  was  used— I  haven't  a  ledger"  Tr.  p.  464,  fine  12 
in  re  $3,200  loan  from  Milton  Smith  as  to  the  date  of 
borrowing  the  bankrupt  said— 'T  believe  in  one  of  those 
envelopes  it  will  show."  [Tr.  p.  465,  line  14  in  re  loan 
from   A.    S.    Ameil   $250— 'T    used   part   of    it    for    the 
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development  of  my  business,  part  of  it  to  pay  back  loans." 
Tr.  p.  465,  line  25  in  re  C.  A.  and  Marian  Miller  $2,900 
loan — "I  used  that  to  purchase  a  lot,"  Tr.  p.  466,  line  3 
"I  lost  a  thousand  dollars  approximately  in  the  transaction, 
I  used  it  to  pay  bills  personal  and  business.  It  was  all 
the  same."  Tr.  p.  467,  line  9  in  re  loan  from  Eugene  and 
Helen  Poole  $2,000,  the  bankrupt  testified — "Some  went 
into  experimentation,  some  went  into  paying  off  loans 
and  some  went  for  personal  needs."  Tr.  p.  468,  line  6 
in  re  loan  from  Angel  Nahabedian  of  $12,000  (an  accumu- 
lation of  loans  totalling  $12,000) — "it  was  to  go  in  busi- 
ness, to  pay  personal  debts  and  for  living  expenses." 
Tr.  p.  469,  in  re  loan  from  Ira  and  Dorothy  King  of 
$7,500 — the  bankrupt  explained  that  some  went  into  busi- 
ness and  when  asked  if  the  bankrupt's  records  revealed 
the  loans  the  bankrupt  replied — line  21  "I  don't  know  what 
they  shozvf  Tr.  p.  469,  line  25  in  re  loan  from  Guy 
Cooper  of  $3,000  June  21,  1956.  The  bankrupt  was  asked 
if  it  went  into  the  business  and  he  answered — "7  do  not 
remember."  Tr.  p.  470,  line  4  in  re  loan  from  Billy  Long 
of  $6,500 — "I  think  the  part  of  that  went  to  pay  bills — 
personal  and  business  obligations."  Tr.  p.  470,  line  14 
in  re  loan  of  $900  from  Florence  Davis  May  20,  1955, 
bankrupt  did  not  remember  if  it  went  into  business.  [Tr. 
p.  470  in  re  loan  of  $11,140  from  Teresa  Hagopian  1955 
bankrupt  testified  some  of  money  went  into  business,  and 
that  he  couldn't  tell  how  much.  Tr.  p.  471,  line  2 — "I  don't 
remember."  Tr.  p.  471,  Hne  12  in  re  loan  of  $6,700  from 
R.  L.  and  Beatrice  McMillan  July,  1955,  bankrupt  testi- 
fied some  of  it  went  into  business  but  he  didn't  remember 
hoiv  much.  Tr.  p.  471,  line  16  in  re  loan  of  $2,000  from 
W.  W.  McCashn,  1955-1956  bankrupt  testified  that  it 
could  have  gone  into  the  business  or  to  pay  another  loan. 
Tr.  p.  475,  line  2  in  re  loan  from  Floyd  Cresset  of  $550 
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the  bankrupt  testified  in  answer  to  the  question  if  it  went 
into  the  business,  "I  don't  remember."  Tr.  p.  475,  line  7 
m  re  loan  from  Far  East  Missionary  Society  of  $14,000, 
the  bankrupt  testified  that  it  went  into  the  business.  And, 
later  at  line  22,  "but  I  still  can't  see  that  it  was  a  busi- 
ness obligation." 

On  the  subject  of  cashiers  checks   (which  incidentally 
are  literally  "red  flags"  when  attempts  are  made  to  con- 
ceal  funds),   the   bankrupt   testified   Tr.   p.   472   that   he 
bought  a  lot  of  cashiers  checks— line  16  because  his  credit 
was  poor  and  in  some  case  cash  was  demanded  of  him. 
Tr.  p.  473,  line  1   "What  I'm  trying  to  say  is  that  my 
financial  position  was  so  shaky  when  I  had  money  I  had 
to  either   pay  it   out  in  cash  zvhere  I  wouldn't  have  a 
record  or  get  a  cashiers  check  where  I  at  least  would  have 
a  record — the  'shaky  condition'  was  over  several  years." 
It  is  quite  obvious  that  if  the  bankrupt  himself  did  not 
know  what  he  did  with  the  money  or  what  part  of  the 
loans  went  into  business  or  were  used  for  other  purposes, 
that  he  could  never  account  or  give  the  explanation  re- 
quired by   him.    If   the  bankrupt   cannot   explain   to   the 
Court  what  became  of  many  thousands  of  dollars  of  loans, 
how  and  from  whom  can  this  fact  be  ascertained,  if  not 
from  the  bankrupt? 

It  will  be  observed  from  the  above  that  most  of  the 
loans  referred  to  hereinabove  were  business  loans  or  in 
part  business  loans,  ostensibly  made  to  the  bankrupt  (as 
was  the  loan  of  the  bank)  for  use  in  his  business.  Atten- 
tion is  called  to  the  fact  the  auditor  knew  at  least  of  some 
of  these  loans,  but  despite  this  fact,  he  maintained  that 
they  should  not  be  included  in  the  financial  statements. 

The  bankrupt  and  his  auditor  both  attempted  to  make 
a   fine  distinction  between  loans  and  other   funds   which 
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went  into  the  business  as  distinguished  from  that  part 
which  was  used  for  "personal  affairs."  Unless  the  funds 
went  into  the  business,  the  auditor  ignored  them  and  in 
some  instances  did  not  even  know  of  their  existence.  They 
both  contended  that  funds  which  went  into  the  business 
only  should  be  accounted  for.  Not  only  that,  but  also  the 
fact  that  to  creditors,  it  was  none  of  their  business.  They 
also  contended  that  the  so-called  "personal"  loans  and 
the  disposition  of  funds  therefrom  were  no  concern  of 
creditors. 

The  Questions  With  Respect  to  Extension  of  Credit 
and  Reliance  Upon  the  Financial  Statements 
Were  Proper. 

The  appellant's  opening  brief  refers  to  the  case  of 
In  re  Leonard  (U.  S.  D.  C.  S.  D.  Cal.),  122  Fed.  Supp. 
214  (U.  S.  District  Judge  Tolin).  In  this  case  the  dis- 
charge of  the  bankrupt  was  granted  and  the  Order  deny- 
ing discharge  made  by  the  Referee  was  reversed  upon 
the  ground  that  "the  extension  of  credit  must  be  after  the 
giving  of  such  a  statement  and  in  reliance  on  it."  (P.  218.) 
Two  Referees  heard  the  witness,  including  the  manager 
of  the  loan  company  and  various  complications  ensued. 
The  opinion  is  quite  extended  and  involves  a  number  of 
matters.  We  will  not  comment  further  thereon  other  than 
to  observe  that  no  such  leading  or  suggestive  questions 
were  asked  of  the  person  extending  the  credit  in  the 
instant  case.  [See  Tr.  p.  45,  line  23.]  No  objections  were 
made  thereto  by  counsel  for  the  bankrupt. 

Note  the  extended  cross-examination  of  the  witness  by 
counsel  for  the  bankrupt  thereafter  conducted.  [Tr.  pp. 
45-69.]  An  attempt  was  made,  without  success,  to  show 
that  even  though  the  statement  was  admittedly  false,  credit 
was  extended  upon  the  "good  character"  of  the  bankrupt. 
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False  Oath. 

Specification  Six  relates  to  a  false  oath  made  by  the 
bankrupt  in  failing  to  list  a  creditor  in  his  schedules — Far 
East  Missionary  Society— $14,000  note.  All  of  the  facts 
should  be  considered  on  this  particular  matter. 

The  bankruptcy  was  filed  August  2,  1956.  The  attorney 
for  the  trustee  had  apparently  received  information  of 
activities  of  the  bankrupt  in  the  Orient.  This  is  demon- 
strated by  the  fact  he  asked  him  [Ex.  7,  Tr.  of  examina- 
tion of  bankrupt,  August  20,  1956,  p.  53]  ''Do  you  have 
any  interests  abroad  in  China  or  Singapore  or  anything 
of  that  nature?"  The  bankrupt  stated  "No,"  and  that 
the  "Mission"  owned  the  property  (Far  East  Missionary 
Society).  Obviously  his  question  alerted  the  bankrupt  to 
possible  further  inquiries.  He  did  not  know  just  how 
much  the  trustee  or  his  counsel  knew. 

The  examination  was  continued  to  September  25,  1956. 
The  bankrupt  was  called  to  the  stand  for  further  ques- 
tioning. Thereupon  the  attorney  for  the  bankrupt  [Ex.  7, 
Tr.  p.  58]  interrupted  the  hearing  and  asked  leave  to 
amend  the  schedules  and  reveal  a  loan  from  the  said  Far 
East  Missionary  Society.  The  bankrupt  was  asked  how 
much  he  owed  the  said  creditor  and  repHed  "I  don't  know" ; 
and  later  that  it  was  in  the  neighborhood  of  $10,000; 
that  he  was  and  still  is  president  and  director;  that  he 
believed  he  received  the  money  by  check. 

The  following  question  indicates  that  the  trustee's  coun- 
sel had  a  tip  or  lead  which  he  was  following  [Ex.  7,  Tr. 
p.  70]  : 

"0.  This  Missionary  Society  disposed  of  some 
property  did  it  not  in  the  Crown  Colony  of  Singa- 
pore?" 
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to  which  the  answer  was,  "That  is  right."  That  its  head- 
quarters was  at  his  residence;  that  the  Mission  property 
stood  in  his  name  [Ex.  7,  Tr.  p.  80.]  Later  the  bankrupt 
further  testified  in  the  discharge  hearing  before  Referee 
Walker  [Tr.  p.  133]  $21,303.78  net  sales  proceeds  re- 
ceived from  the  Mission  sale,  deposited  June  12,  1951; 
that  he  was  loaned  $14,000;  that  he  presided  at  the  meet- 
ing of  directors  when  the  loan  was  approved;  he  produced 
the  Minute  Book  but  it  did  not  include  minutes  of  the 
loan  transaction;  that  his  $14,000  note  to  the  Far  East 
Missionary  Society  was  dated  June  11,  1951;  that  the 
authorization  to  make  the  loan  was  before  the  date  of 
the  note  [Tr.  p.  162] ;  that  $6,500  of  the  sale  proceeds 
was  also  given  to  Dr.  Sherman  and  an  additional  $140 
given  to  the  bankrupt  leaving  a  balance  of  $9.81. 

Transcript,  page  284,  in  answer  to  a  question  by  the 
bankrupt's  counsel,  Mr.  King,  a  director  of  the  Mission 
of  which  the  bankrupt  was  president,  testified  that  the 
meeting  of  the  directors  was  held  after  the  loan  of  $14,000 
was  made;  that  the  meeting  was  held  to  make  legal  the 
loan  [p.  285]— 'T  felt  that  we  ought  to  let  him  take  this 
money  and  use  it." 

Transcript,  page  287,  Mr.  King  testified ;  that  Mr.  Jack- 
son, the  bankrupt,  presided  at  the  meeting;  that  no 
inquiry  was  made  as  to  the  legality  of  the  transaction; 
that  he  did  not  know  such  a  loan  was  illegal;  that  quite 
a  number  of  people  had  put  money  up  to  build  the  mission ; 
that  the  other  directors  did  not  know  about  the  loan.  In 
summary,  practically  all  of  the  net  funds  from  the  sale 
of  the  mission  was  turned  over  to  the  bankrupt. 

While  there  was  no  determination  by  the  Referee  as 
to  the  legaHty  of  the  transaction  or  the  morals  thereof, 
the   Referee  concluded   that   there  was   an   intent   at   the 
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time  of  signing  the  schedules,  to  keep  secret  that  particular 
loan  and  that  there  was  a  deliberate  intent  to  thus,  by  this 
omission,   to  give   false  oath  to  the  schedules. 

In  the  original  examination  of  the  bankrupt  the  trustee 
was  endeavoring  to  locate  any  assets.  He  ended  up  locat- 
ing a  concealed  liability  and  one,  because  of  the  very  nature 
thereof,  the  bankrupt,  for  obvious  reasons  did  not  want 
to  reveal. 

The  Transcript  of  the  Bankrupt's  Examination  Taken 
in  the  Administration  of  His  Bankruptcy  Pro- 
ceedings. 

The  trustee  offered  into  evidence  the  Transcript  of  the 
examinations  held  on  August  20,  1956,  September  25, 
1956  and  October  30,  1956  [Trustee's  Ex.  7].  Counsel 
for  the  bankrupt  objected  to  the  offer  and  was  overruled 
by  the  Referee  and  the  Transcripts  were  received,  marked 
Trustee's  Exhibit  7. 

At  the  time  it  was  received  into  evidence  the  Referee 
stated   [Tr.  p.   126]: 

"Perhaps  it  should  be  limited  to  the  portions  where 

he  fails  to  explain." 

As  to  the  objection  to  the  entire  Transcript,  the  Referee 

stated    [Tr.   p.    131]: 

"Well,  I'm  afraid,  Mr.  Sulmeyer,  that  at  the  mo- 
ment you  will  have  to  rely  on  my  good  judgment  to 
eliminate  the  objectionable  matter,  the  objectionable 
material,  and  to  accept  the  material  that  is  relevant 
and  pertinent  to  the  issues." 

The  bankrupt's  admissions  are  admissible  in  evidence 
at  the  hearing  on  his  right  to  a  discharge  and  testimony 
given  by  the  bankrupt  in  the  bankruptcy  proceedings  or 
in  any  other  proceeding  is  competent  if   relevant  to  the 
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issues.  Collier  on  Bankruptcy,  Vol.  1,  p.  1288  citing 
Matter  of  Frankel  (2nd  Cir.),  6  F.  2d  1014,  and  various 
other  cases.  See  also  Sampsell  v.  Anches,  108  F.  2d  945, 
of  this  Circuit. 

In  fact  when  the  bankrupt  seeks  his  discharge  he  can 
be  confronted  with  everything  which  he  has  testified  to  in 
his  proceeding  which  is  relevant  to  the  issue  on  the  dis- 
charge hearing  and  the  Referee  stated  that  he  would  only 
consider  those  matters  which  were  relevant. 

Conclusion. 

Bankruptcy  Courts  are  Courts  of  equity.  As  stated  by 
Circuit  Judge  Lemmon  in  the  case  of  Autrey  Brothers  v. 
Chichester,  240  F.  2d  498: 

"We  have  recently  adverted  to  the  well-established 
principle  that  'courts  of  bankruptcy  are  essentially 
courts  of  equity.'  Judged  in  accordance  with  the 
equitable  norm,  the  individual  and  corporate  manip- 
ulations of  the  appellant  herein  with  reference  to  the 
bankrupt's  property  are  such  as  to  offend  the  con- 
science of  a  discerning  chancellor." 

Viewing  the  case  at  bar  from  the  equitable  point  of 
view,  the  conduct  of  this  bankrupt  not  only  throughout 
his  prior  dealings,  but  in  his  bankruptcy  itself,  is  repre- 
hensible in  the  extreme. 

The  Bankruptcy  Act  was  enacted  to  relieve  the  un- 
fortunate but  honest  debtor  from  the  consequences  of  his 
former  business  transactions. 

Matter  of  Salverson,  14  A.  B.  R.  (N.  S.)  422  (U.  S. 
D.  C,  Minn.): 

"Anyone  asking  to  be  discharged  from  his  debts 
without  payment  thereof  is  craving  a  great  privilege. 
.   .   .  The  bankruptcy  laws  rightly  provide  a  proper 
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haven  of  refuge  to  a  limited  number,  who,  by  reason 
of  great  misfortunes  come  fairly  within  the  class 
which  those  laws  were  designed  to  aid.  .  .  .  When 
people  like  this  bankrupt  make  up  their  minds  either 
that  they  cannot  or  that  they  will  not  pay  their  debts, 
all  that  they  need  to  do,  when  they  invoke  the  provi- 
sions of  our  very  indulgent  law,  is  to  go  straight- 
forward and  see  that  they  shall  not  come  within  the 
teeth  of  its  provisions.  Then  no  harm  will  come.  .  .  . 
If  they  try  any  other  course,  they  need  not  be  sur- 
prised and  should  not  complain  if  they  find  that  they 

have  pulled  the  house  down  upon  their  own  heads 

The  application  for  discharge  should  be  denied." 

This  bankrupt  Jackson  is  not  deserving  of  any  consid- 
eration at  the  hands  of  a  court  of  equity. 

We  therefore  respectfully  submit  that  the  judgment  of 
the  District  Court  should  be  affirmed. 

Dated:    March  4,  1959. 

Craig,  Weller  &  Laugharn, 
By  Hubert  F.  Laugharn, 
Attorneys  for  Appellee. 

Frank  C.  Weller, 
Hubert  F.  Laugharn, 
Thomas  S.  Tobin, 
Andrew  F.  Leoni, 
Of  Counsel. 
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In  the  United  States  District  Court  for  the 
Northern  District  of  California,  Southern  Division 

Civil  Action  No.  35653 

GEORGE  J.  TOWLE  and  FRED  GEORGE,  In- 
dividually and  as  Co-partners  Doing  Business 
as  TOWLE-GEORGE  TURKEY  LOG  COM- 
PANY, Also  Known  as  TOWLE  FOOD 
PRODUCTS  CO.,  a  Partnership, 

Plaintiffs, 
vs. 

NORBEST  TURKEY  GROWERS  ASSOCIA- 
TION, a  Corporation, 

Defendant. 

COMPLAINT 

First  Claim 

1.  Jurisdiction  of  this  complaint  is  based  upon 
United  States  Code,  Title  28,  Section  1332,  the 
controversy  being  between  citizens  of  different 
states  and  the  matter  in  controversy  exceeding  the 
smn  or  value  of  $3,000.00,  exclusive  of  interest  and 
costs,  all  as  hereinafter  more  fully  appears. 

2.  On  or  about  June  1,  1953,  Fred  George  and 
George  J.  Towle  became  associated  as  general  part- 
ners under  the  firm  name  of  Towle-George  Turkey 
Log  Comx^any  for  the  purpose,  among  others,  of 
promoting  for  profit  the  manufacture,  sale  and  dis- 
tribution of  a  food  product  hereinafter  referred  to 
as  "Turkey  Log."  The  principal  place  of  business 
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of  the  partnership  has  been  and  still  is  located  at 
the  office  of  Greorge  J.  Towle  at  2710  Mount  Diablo 
Boulevard,  Walnut  Creek,  California.  Said  part- 
nership has  sometimes  been  known  under  the  firm 
name  and  style  of  "Towle  Food  Products  Co." 
Said  partnership  is  hereinafter  referred  to  as  ''the 
partnership." 

3.  Greorge  J.  Towle  is  a  citizen  of  the  State  of 
California  and  resides  in  Walnut  Creek,  California. 

4.  Fred  George  is  a  citizen  of  the  State  of  Cali- 
fornia and  is  temporarily  located  at  Fort  Belvoir 
in  the  State  of  Virginia. 

5.  Norbest  Turkey  Growers  Association  is  a  cor- 
poration duly  organized  and  existing  under  the 
laws  of  the  State  of  Utah  and  has  a  place  of  busi- 
ness at  757  Bryant  Street  in  the  City  and  County 
of  San  Francisco,  State  of  California. 

6.  On  or  about  May  25,  1954,  Norbest  owned  an 
inventory  of  approximately  190,000  pounds  of 
turkey  logs,  which  said  turkey  logs  were  in  storage 
in  various  warehouses  throughout  the  United 
States. 

7.  On  or  about  May  25,  1954,  Norbest  agreed  to 
sell  to  George  J.  Towle  and  George  J.  Towle 
agreed  to  purchase  from  Norbest  the  inventory  of 
said  turkey  logs  then  owned  by  Norbest  under  the 
terms  and  conditions  of  a  written  agreement,  a 
copy  of  which  is  annexed  to  this  complaint  as  Ex- 
hibit ''A"  and  is  incorporated  herein  by  reference. 
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8.  Plaintiff  George  J.  Towle  entered  into  said 
sales  agreement  on  behalf  of  the  partnership  and 
with  the  intention  that  the  partnership  should  re- 
ceive all  of  the  benefits  of  said  sales  agreement, 
and  at  all  times  herein  mentioned  George  J.  Towle 
acted  and  intended  to  act  on  behalf  of  said  part- 
nership. 

9.  On  or  about  June  10,  1954,  the  partnership 
entered  into  an  agreement  with  Turkey  Log  Cor- 
poration of  Illinois,  subsequently  sometimes  known 
as  Towle  Food  Products,  Inc.,  an  Illinois  corpora- 
tion (hereinafter  referred  to  as  "Illinois"), 
wherein  the  partnership  agreed  to  sell  to  Illinois 
and  Illinois  agreed  to  purchase  from  the  partner- 
ship the  said  190,000  pounds  of  turkey  logs,  more 
or  less,  under  the  terms  and  conditions  set  forth 
in  a  written  agreement,  a  copy  of  which  is  an- 
nexed to  this  complaint  as  Exhibit  "B"  and  is  in- 
corporated herein  by  reference. 

10.  Between  May  25,  1954,  and  July  22,  1954, 
Towle  authorized  Norbest  to  ship  some  of  said 
turkey  logs  to  Illinois  on  an  open  account  basis 
and  the  partnership  billed  Illinois  for  the  turkey 
logs  thus  shipped. 

11.  On  or  about  July  22,  1954,  the  arrangement 
was  changed  to  the  extent  that  George  J.  Towle 
authorized  Norbest  to  ship  the  turkey  logs  directly 
to  Illinois  and  to  collect  from  Illinois  the  purchase 
price  which  Illinois  had  agreed  to  pay  the  partner- 
ship and  to  credit  the  account  of  George  J.  Tovrle 
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with  the  credit  representing  the  difference  between 
the  price  Towle  had  agreed  to  pay  Norbest  and  the 
price  that  Illinois  had  agreed  to  pay  the  partner- 
ship. This  authorization  was  contained  in  a  writ- 
ing, received  by  Norbest  from  George  J.  Towle, 
dated  July  22,  1954,  the  pertinent  portion  of  which 
provides  as  follows: 

"Mrs.  Towle  and  I  are  planning  on  leaving  for 
Europe  the  first  part  of  August  by  which  time  I 
had  hoped  that  the  agreement  between  your  com- 
pany and  the  Towle  Food  Products,  Inc.,  of  Chi- 
cago a]id  myself  would  have  been  completed.  In- 
asmuch as  I  will  not  be  here  at  the  termination  of 
the  contract  it  would  help  considerably  if  you 
would  allow  me  to  have  the  Towle  Food  Products, 
Inc.,  of  Chicago  pay  you  direct  rather  than  their 
paying  me  and  me  paying  you.  To  simplify  this, 
it  would  x)robably  be  easier  if  you  were  to  invoice 
the  Towle  Food  Products  of  Chicago  direct  on  the 
basis  of  $1.05  a  pound,  f.o.b.  Chicago,  and  crediting 
my  account  on  the  basis  of  $.99  per  pound  with 
the  $.95  per  pound  retroactive  figure  to  be  credited 
at  the  proper  time.  You,  in  turn,  could  pay  this 
office,  Towle  Manufacturing  Co.  of  Walnut  Creek, 
whatever  credits  accumulate  where  they  will  be  de- 
posited iu  my  bank. 

"We  will  not  be  returning  from  Europe  until 
the  middle  of  October  and  I  would  like  to  have 
some  satisfactory  means  of  payment  between  our 
companies  which  I  am  sure  you  will  be  agree- 
able to." 
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12.  Thereafter,  it  became  apparent  that  Illinois 
was  delinquent  in  maintaining  its  accounts  current. 

13.  On  July  29,  1954,  the  arrangement  was  again 
altered  and  Norbest  was  authorized  to  ship  turkey 
logs  to  Illinois  on  a  sight  draft  bill  of  lading  basis, 
the  first  such  shipment  so  authorized  being  a  ship- 
ment of  500  cases  (to  wit:  21,353  pounds  and  13 
ounces)  of  said  turkey  logs  and  at  a  price  of  $1.18 
a  pound. 

14.  On  July  30,  1954,  Norbest,  by  a  writing,  ac- 
cepted the  foregoing  proposals  and  stated: 

"We  observe  your  request  to  bill  at  $1.18  for 
less  than  carload  and  at  $1.15  for  carloads.  We 
will  be  glad  to  follow  your  instructions,  and  at 
such  time  as  a  credit  accrues  to  you,  we  will  for- 
ward the  money  to  your  organization  at  Walnut 
Creek,  California. 

"I  appreciate  your  calling  me  today,  and  I  hope 
that  the  money  on  the  turkeys  now  billed  will  be 
in  to  us  early  next  month.  I  would  suggest  that 
if  the  turkey  logs  are  not  all  billed  by  the  tenth, 
that  they  be  transferred  over  and  we  will  bill  them 
to  you." 

15.  On  August  3,  1954,  Towle  gave  Norbest  ad- 
ditional instructions  concerning  the  shipment  and 
payment  of  said  turkey  logs.  These  instructions  in 
writing  provided: 

"As  for  future  deliveries  I  think  that  the  sight 
draft  payable  to  Norbest  is  the  only  solution  to 
insure  prompt  payment." 
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16.  On  Aug-ust  6,  1954,  Norbest,  by  letter, 
acknowledged  receipt  of  said  new  instructions.  In 
this  letter  Norbest  acknowledged  receipt  of  the  let- 
ter of  August  3,  1956,  and  observed  that  the  lot  of 
turkey  logs  '^must  be  delivered  and  paid  for  as 
previously  stated  as  we  wish  to  clean  up  the  present 
inventory." 

17.  Thereafter,  on  August  10,  1954,  representa- 
tives of  Norbest,  the  partnership  and  Illinois  had 
a  conference  at  Salt  Lake  City,  Utah.  At  this  con- 
ference Illinois  made  arrangements  to  pay  substan- 
tial amounts  on  the  balance  owing  to  the  partner- 
ship on  the  turkey  logs  delivered  prior  to  August 
3,  1954,  and  paid  said  amounts  by  August  10,  1954. 
At  this  meeting  it  was  orally  agreed  and  reaffirmed 
that  all  shipments  subsequent  to  July  31,  1954, 
were  to  be  on  a  sight  draft  bill  of  lading  basis. 

18.  In  the  interim  and  during  the  period  from 
May  25,  1954,  to  and  including  July  31,  1954,  Nor- 
best delivered  to  the  partnership  and/or  to  Illinois, 
on  order  of  the  partnership,  a  total  of  87,966  pounds 
and  12  ounces  of  turkey  logs.  Norbest  received  from 
Towle  and  the  partnership  and  from  Illinois  sums 
totaling  $92,116.13  for  said  87,996  pounds  and  12 
ounces  of  turkey  logs,  said  payments  having  been 
completed  by  a  payment  made  by  Illinois  on  Au- 
gust 10,  1954.  The  partnership  and  Towle  owed 
Norbest  for  said  87,996  pounds  and  12  ounces  of 
turkey  logs  the  total  sum  of  $87,116.90.  As  a  con- 
sequence, on  August  10,  1954,  Norbest  became  in- 
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debted  to  the  partnership  and  to  Towle  in  the  sum 
of  $4,999.23,  no  part  of  which  has  ever  been  paid. 

19.  On  August  5,  1954,  Norbest  delivered  17,- 
872  pounds  of  turkey  logs  to  Illinois,  said  turkey 
logs  having  been  delivered  on  August  16,  1954,  to 
Kansas  Cold  Storage  Company,  Wichita,  Kansas. 
Norbest  received  for  said  turkey  logs  the  sum  of 
$20,892.71.  The  partnership  and  Towle  owed  Nor- 
best the  sum  of  $17,604.18  for  said  turkey  logs. 
As  a  consequence,  on  August  16,  1954,  Norbest  be- 
came indebted  to  the  partnership  and  Towle  for 
the  sum  of  $3,378.53,  no  part  of  which  has  ever 
been  paid. 

20.  Said  delivery  of  August  16,  1954,  brought 
the  total  pounds  of  turkey  logs  thus  far  delivered 
and  paid  for  to  an  amount  in  excess  of  100,000 
pounds,  to  wit:  The  total  of  105,778  pounds  12 
ounces.  As  a  consequence,  Norbest  thereupon  and 
on  August  16,  1954,  became  indebted  to  Towle  and 
the  partnership  for  $.04  a  pound  for  said  105,778 
pounds,  or  for  a  total  of  $4,231.15,  no  part  of  which 
has  ever  been  paid. 

21.  On  August  25,  1954,  Norbest  delivered  to 
Illinois  a  total  of  29,510  pounds  11  ounces  of  turkey 
logs  and  obtained  from  Illinois  the  sum  of  $30,- 
996.72  for  said  turkey  logs.  The  partnership  and 
Towle  owed  Norbest  for  said  turkey  logs  the  sum 
of  $28,035.15.  As  a  consequence,  on  August  25,  1954, 
Norbest  became  indebted  to  Towle  and  the  partner- 
ship in  the  sum  of  $2,961.57,  no  part  of  which  has 
ever  been  paid. 
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22.  During  the  foregoing  period  of  time  and  in 
violation  of  its  instructions  to  deliver  turkey  logs 
on  sight  draft  and  at  the  prices  stated  below,  Nor- 
best  delivered  to  Illinois  the  following  logs,  for 
which  it  was  to  receive  the  amounts  set  forth  below : 

Unit 
Date  Invoice  Amount  Price  Extension 

Aug.     5,  1954  T-855  3,601  lbs.  13  ozs.  $1.18  $  4,250.14 

Aug.     6,  1954  T-858  2,317  lbs.    9  ozs.  1.05  2,433.44 

Aug.     9,  1954  T-862  70  lbs.    9  ozs.  1.05  74.09 

Aug.  20,  1954  T-904  142  lbs.  1.05  149.10 

Aug.  20,  1954  T-905  34,530  lbs.    5  ozs.  1.05  36,256.83 

Aug.  23,  1954  T-906  20,845  lbs.  13  ozs.  1.05  21,888.10 

Aug.  25,  1954  T-907  925  lbs.    5  ozs.  1.05  971.58 


TOTAL  62,433  lbs.    6  ozs.  $66,023.28 

23.  Norbest  was  instructed  to  deliver  said  tur- 
key logs  totaling  62,433  Lbs.  6  Ozs.  on  a  sight  draft 
basis,  3,601  Lbs.  13  Ozs.  thereof  at  the  rate  of  $1.18 
per  pound  and  the  balance  at  the  rate  of  $1.05  per 
pound.  Norbest  would  have  realized  a  total  amount 
of  $66,023.28  if  it  had  followed  its  instructions.  The 
partnership  and  Towle  had  agreed  to  pay  Norbest 
the  sum  of  $59,311.71  for  said  turkey  logs.  Norbest 
failed  to  follow  its  instructions  and  delivered  said 
turkey  logs  on  credit.  Illinois  failed  to  pay  Nor- 
best the  said  sum  of  $66,023.28,  but  paid  Norbest 
only  $43,956.83  for  said  turkey  logs. 

As  a  consequence,  in  August,  1954,  the  partner- 
ship and  Towle  were  damaged  on  the  failure  of 
Norbest  to  follow  its  instructions  and  Norbest  be- 
came indebted  to  the  partnership  in  the  amount 
of  $6,711.57,  no  part  of  which  has  been  paid. 
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24.  George  J.  Towle,  on  behalf  of  himself  and 
on  behalf  of  the  partnership,  has  demanded  pay- 
ment of  the  sums  due  to  the  partnership  and  Towle 
from  Norbest,  and  Norbest  has  refused  such  pay- 
ment. 

25.  The  reasonable  attorneys  fees  required  to 
enforce  the  performance  of  the  contract  in  which 
Norbest  is  in  default  as  recited  above  is  $7,500.00. 

Wherefore,  plaintiffs  demand  judgment  against 
Norbest  as  follows: 

A.  The  sum  of  $4,999.23,  plus  interest  thereon 
at  the  rate  of  6%  per  annum  from  August  10,  1954 ; 

B.  The  sum  of  $3,378.53,  plus  interest  thereon 
at  the  rate  of  6%  per  annum  from  August  16,  1954 ; 

C.  The  sum  of  $4,231.15,  plus  interest  thereon 
at  the  rate  of  6%  per  amium  from  August  16,  1954; 

D.  The  sum  of  $2,961.57,  plus  interest  thereon 
at  the  rate  of  6%  per  annum  from  August  25,  1954; 

E.  The  sum  of  $6,711.57,  plus  interest  thereon 
at  the  rate  of  6%  per  annum  from  August  25,  1954; 

F.  Reasonable  attorneys  fees  in  the  amomit  of 
$7,500.00; 

G.  Costs  and  disbursements ;  and 

H.  Such  other  and  further  relief  as  may  seem 
meet  and  just  to  the  Court. 


12  George  J.  Toivle,  et  al.,  etc.,  vs. 

Alternative  Claim 

26.  This  claim  is  an  alternative  to  the  claim  set 
forth  in  paragraphs  1  to  25  of  this  complaint. 

27.  Plaintiffs  reallege  and  adopt  by  reference 
the  allegations  set  forth  in  paragraphs  1  to  17,  both 
inclusive,  of  this  complaint. 

28.  In  accordance  with  the  foregoing  arrange- 
ment, Norbest  sold  to  the  partnership  and  to  Towle 
and  Towle  and  the  partnership  purchased  from 
Norbest  197,722  pounds  15  ounces  of  turkey  logs 
for  which  Towle  and  the  partnership  agreed  to  pay 
to  Norbest  the  total  sum  of  $187,836.79. 

29.  Under  the  foregoing  arrangement  Norbest 
agreed  to  ship  certain  of  said  turkey  logs  and  to 
credit  the  amount  so  received  first  to  the  amounts 
which  Towle  and  the  partnership  owed  to  Norbest 
and  to  remit  the  balance  to  the  partnership  and 
to  Towle. 

30.  In  performance  of  its  duties  with  respect 
to  shipments  totaling  135,289  pounds  of  turkey  logs, 
Towle  and  the  partnership  paid  Norbest  $5,657.48 
and  Illinois  paid  Norbest  $138,438.08,  resulting  in 
a  total  of  $144,095.56,  which  was  paid  Norbest  on 
said  shipments,  but  in  violation  of  its  duty,  Nor- 
best failed  to  remit  any  portion  of  said  amount  to 
the  partnership  and/or  to  Towle. 

31.  Norbest  shipped  the  balance  of  said  turkey 
logs,  to  wit:  62,433  pounds  6  ounces  of  said  turkey 
logs,  to  Illinois,  all  as  are  itemized  in  paragraph 
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22  above,  incorporated  herein  by  reference.  In  vio- 
lation of  its  duties  and  its  instructions,  as  pleaded 
in  paragraphs  13  and  15  above,  Norbest  shipped 
said  logs  on  an  open  account  basis  rather  than  on 
a  sight  draft  bill  of  lading  basis,  as  required  by  the 
arrangements  between  the  partnership  and  Towle, 
on  the  one  hand,  and  Norbest,  on  the  other.  Illinois 
did  not  make  full  payment  for  said  62,433  pounds 
and  6  ounces  of  turkey  logs,  but  paid  Norbest 
therefor  only  the  sum  of  $43,956.83. 

32.  If  Norbest  had  followed  its  instructions  in 
shipping  said  62,433  pounds  6  ounces  of  said  turkey 
logs,  Norbest  should  have  received  $66,023.28  for 
said  turkey  logs  and  Norbest  then  would  have  re- 
ceived on  account  of  the  entire  purchase  of  the  en- 
tire lot  of  turkey  logs  the  sum  of  $144,095.56 
pleaded  in  paragraph  30,  plus  the  sum  of  $66,023.28 
pleaded  herein,  for  a  total  of  $210,118.84. 

33.  As  a  consequence  of  the  failure  of  Norbest 
to  follow  its  instructions,  the  partnership  and 
Towle  have  been  damaged  in  the  net  amount  of 
$22,282.05,  said  amount  being  the  difference  be- 
tween the  sum  of  $210,118.84  which  Norbest  would 
have  realized  had  it  followed  its  instructions  and 
the  amount  of  $187,836.79  for  which  Towle  and  the 
partnership  were  liable  to  Norbest  on  account  of 
the  purchase  price  of  said  turkey  logs. 

34.  Plaintiffs  incorporate  herein  by  reference 
paragraphs  24  and  25  of  this  complaint. 

Wherefore,  plaintiffs  demand  judgment  against 
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Norbest  in  the  amount  of  $22,282.05  plus  interest 
thereon  at  the  rate  of  6%  since  August  25,  1954, 
plus  reasonable  attorneys'  fees  in  the  amount  of 
$7,500.00,  plus  their  costs  and  disbursements  herein 
incurred,  together  with  such  other  and  further  re- 
lief as  may  seem  just  to  the  Court. 

/s/  EDGAR  B.  STEWART, 

/s/  HOWARD  H.  BELL, 

/s/  CARL  HOPPE, 

Attorneys  for  Plaintiffs. 

BREED,  ROBINSON  & 
STEWART, 

Of  Counsel  for  Plaintiffs. 


EXHIBIT  A 

Sales  Agreement 

This  Agreement  executed  between  Norbest  Tur- 
key Growers  Association  of  Salt  Lake  City,  Utah, 
as  "Seller,"  and  George  Towle,  of  Walnut  Creek, 
California,  as  "Buyer"; 

In  consideration  of  the  covenants  herein  con- 
tained. Seller  agrees  to  sell  and  Buyer  to  purchase 
190,000  pounds  of  Turkey  Logs  upon  the  following 
terms  and  conditions: 

1.  Buyer  will  purchase  from  Seller  190,000 
pounds  of  Turkey  Logs  at  the  price   of  99c   per 
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pound,  F.O.B.  Sacramento,  California,  or  Chicago, 
111. 

2.  Turkey  Logs  will  be  withdrawn  from  storage 
in  lots  of  10,000  pounds  or  more  each  week  com- 
mencing    ; 

3.  Buyer  agTees  to  pay  to  Seller  at  Salt  Lake 
City,  Utah,  for  such  Turkey  Logs  as  and  when  the 
same  are  withdrawn  from  storage  at  the  rate  of 
99c  per  pound.  After  100,000  pounds  have  been  so 
withdrawn  from  storage  and  paid  for  by  Buyer, 
Seller  will  issue  to  Buyer  a  credit  of  4c  per  pound 
upon  said  100,000  pounds,  and  the  balance  of  90,- 
000  pounds  will  be  paid  for  at  the  agreed  price  of 
95c  per  pound. 

4.  Buyer  agrees  to  purchase  and  pay  for  the 
entire  190,000  pounds  on  or  before  August  1,  1954. 

5.  In  the  event  of  default  in  the  withdrawals  as 
agreed  upon  or  in  payment  as  prescribed,  Seller  is 
granted  the  option  to  either  declare  the  contract 
immediately  terminated  or  to  resort  to  such  other 
remedies  as  may  be  available.  In  the  event  of  such 
termination,  notice  may  be  given  to  Buyer  by  regis- 
tered mail  or  personally,  thereby  terminating 
Seller's  obligation  to  deliver  any  further  Turkey 
Logs  to  Buyer. 

6.  In  the  event  of  default  in  performance  of 
this  contract,  the  defaulting  party  agrees  to  pay 
all  costs  required  in  enforcement,  including  rea- 
sonable attorney's  fees. 
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Dated  this  ....  day  of ,  A.D.  1954. 

NORBEST  TURKEY 
GROWERS  ASSOCIATION, 

Seller. 

By  /s/  J.  R.  BARRETT, 

Assistant  Manager. 

/s/  PAUL  F.  LINDBERGl, 
Witness. 

/s/  GEORGE  TOWLE, 
Buyer. 

/s/  FRED  GEORGE, 
Witness. 


EXHIBIT  B 

Agreement 

Fred  George  (sometimes  hereinafter  referred  to 
as  ''George"),  and  George  J.  Towle  (sometimes 
hereinafter  referred  to  as  "Towle"),  co-partners 
doing  business  mider  the  firm  name  and  style 
"Towle  Food  Products  Co."  (sometimes  herein- 
after referred  to  as  "the  partnership"),  first  party, 
and  Turkey  Log  Corporation  of  Illinois  (some- 
times hereinafter  referred  to  as  "the  corporation"), 
second  party,  hereby  agree  as  follows: 

The  partnership  has  contracted  to  purchase  from 
Norbest  Turkey  Growers  Association  (sometimes 
hereinafter  referred  to  as  "Norbest"),  one  hundred 
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ninety  thousand  pounds  of  processed  turkey  meat, 
customarily  and  hereinafter  designated  as  ''turkey 
logs,"  and  to  pay  for  the  same  not  later  than  Au- 
gTist  1,  1954,  with  the  further  provision,  however, 
that  during  the  period  prior  to  August  1,  1954, 
said  partnership  from  time  to  time  shall  take  de- 
livery of  such  turkey  logs  in  minimum  quantities 
of  ten  thousand  pounds  and  shall  pay  for  the  same 
upon  taking  such  deliveries. 

Said  one  hundred  ninety  thousand  pounds  of  tur- 
key logs  are  presently  in  existence  and  said  logs 
now  existing  are  the  only  source  of  supply  for  de- 
livery by  Norbest  to  the  partnership  pursuant  to 
the  provisions  of  said  agreement  between  Norbest 
and  the  partnership,  and  thus  are  the  only  source 
of  supply  of  such  logs  for  the  purpose  of  this  agree- 
ment between  the  corporation  and  the  partnership. 

The  partnership  agrees  to  sell  to  the  corporation 
and  the  corporation  agrees  to  purchase  from  the 
partnership  said  one  hundred  ninety  thousand 
pounds  of  turkey  logs,  more  or  less,  upon  the  fol- 
lowing terms  and  conditions : 

1.  Said  lots  will  be  delivered  to  the  corporation 
f.o.b.  Chicago,  Illinois. 

2.  The  price  of  said  lots  as  so  delivered  shall  be 
$1.05  per  pound,  payable  as  follows : 

(a)  The  total  purchase  price  for  said  one  hun- 
dred ninety  thousand  pounds  shall  be  payable  on 
or  before  August  1,  1954. 
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(b)  The  corporation  shall  be  privileged  to  take 
delivery  of  such  logs  in  minimum  quantities  of  ten 
thousand  pounds  at  any  time  prior  to  said  August 
1,  1954,  and  in  the  event  of  such  taking  of  delivery 
shall  pay  to  the  partnership  forthwith  the  full  pur- 
chase price  of  the  logs  so  delivered. 

3.  The  partnership  and  the  individual  partners 
hereby  sell,  assign  and  transfer  to  the  corporation 
the  right  to  use  the  name  "Towle,"  either  alone 
or  in  association  with  other  words,  in  connection 
v^ith  the  business  and  affairs  of  the  corporation. 

4.  The  partnership  hereby  sells,  assigns  and 
transfers  unto  the  corporation  one  slicing  machine 
now  owned  by  the  partnership  and  label  design 
heretofore  used  by  the  partnership  and  designed 
by  J.  Walter  Thompson. 

5.  In  consideration  of  the  transfers  mentioned 
in  the  preceding  paragraph  hereof,  the  corporation 
shall  pay  to  the  partnership  the  further  sum  of 
$2,000,  payable  $1,000  on  the  execution  hereof  and 
$1,000  on  or  before  October  1,  1954. 

6.  In  further  consideration  of  the  premises  the 
corporation  shall  pay  to  Towle  (individually  and 
not  as  a  partner  in  said  partnership)  royalties  as 
follows: 

(a)  Without  limit  as  to  time,  a  royalty  of  Ic 
for  each  pound  of  turkey  (whether  in  form  of  tur- 
key log  or  in  other  form,  and  regardless  of  label 
used)  hereafter  sold  by  the  corporation;  provided, 
no  such  royalty  shall  be  paid  with  respect  to  the 
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one  hundred  ninety  thousand  pounds  referred  to 
in  this  agreement. 

(b)  Without  limit  as  to  time,  a  royalty  (in  an 
amoimt  not  yet  precisely  determined)  on  any  other 
item  sold  by  the  corporation  in  connection  with 
which  item  or  sale  the  name  "Towle"  is  used.  The 
name  "Towle"  shall  not  be  used  in  connection  with 
any  such  other  item  unless  and  until  the  royalty 
to  be  paid  to  Towle  with  respect  to  such  item  is 
precisely  agreed  upon;  provided,  however,  that  the 
parties  now  agree  that  Towle  may  not  require  such 
royalty  to  exceed  1  %  of  the  gToss  sales  price  of  any 
such  item. 

(c)  All  royalties  referred  to  in  this  agreement 
shall  be  payable  to  Towle  monthly  on  or  before 
the  tenth  day  of  each  calendar  month  with  respect 
to  sales  occurring  in  the  preceding  calendar  month. 

(d)  All  royalty  payments  to  Towle  hereunder 
shall  be  accompanied  by  a  full  and  complete  state- 
ment of  all  facts  pertaining  to  the  computation  of 
the  royalties,  and  Towle  at  any  and  all  reasonable 
times  shall  be  privileged,  upon  demand,  to  inspect 
all  books  and  records  of  the  corporation  relating 
to  matters  bearing  directly  or  indirectly  upon  the 
computation  of  the  within-mentioned  royalties. 

(e)  George  shall  have  no  interest  in  any  royal- 
ties payable  hereunder. 

7.  The  corporation  agrees  that  the  aggi^gate 
royalties  to  be  paid  to  Towle  during  a  period  of 
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twelve  months  next  succeeding  the  date  of  this 
agreement  shall  be  not  less  than  the  sum  of  $5,000 
and  that  commencing  thereafter  such  royalties  dur- 
ing each  next  succeeding  twelve-month  period  shall 
not  be  less  than  the  sum  of  $5,000.  In  the  event, 
during  any  such  twelve-month  period,  such  royal- 
ties in  the  aggregate  have  been  less  than  the  sum 
of  $5,000,  then  at  the  option  of  Tow^le  to  be  exer- 
cised within  two  months  following  the  expiration 
of  such  twelve-month  period,  this  agreement  may 
be  terminated  and  except  as  hereinafter  set  forth 
shall  become  and  be  of  no  further  force  or  effect, 
and  in  the  event  such  option  be  exercised  the  cor- 
poration shall  not  thereafter  use  the  name  "Towle" 
in  any  manner  whatsoever  in  connection  with  the 
business  and  affairs  of  the  corporation;  provided, 
however,  that  in  the  event  such  option  be  not  exer- 
cised, then  the  right  to  exercise  the  same  shall  be 
deemed  waived  until  such  later  date  as  there  again 
is  a  deficiency  with  respect  to  one  of  said  twelve- 
month periods,  in  the  payment  of  the  minimum 
royalties  specified  above.* 

8.  In  the  event  the  corporation  at  any  time 
hereafter  engages  in  any  transaction  resulting  di- 
rectly or  indirectly  in  the  transfer  of  this  agree- 


^[The  following  words  were  cancelled  at  the  end 
of  this  paragraph:  Referred  to;  but  provided  fur- 
ther, however,  that  in  the  event  such  option  is  at 
any  time  exercised,  then  the  corporation  neverthe- 
less thereafter  shall  continue  to  pay  to  Towle  in 
the  manner  above  set  forth  said  royalty  of  Ic  per 
pound  on  all  turkey  sold  by  the  corporation.] 
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ment,  or  any  rights  hereunder,  or  of  its  business 
relating  to  the  sale  of  tui^key  in  any  form,  or  re- 
lating to  the  sale  of  any  part  of  its  business  in- 
volving the  use  of  the  name  "Towle,"  then  the 
corporation  shall  disclose  to  the  transferee  the  pro- 
visions of  this  agreement  and  shall  cause  the  trans- 
feree to  obligate  itself  in  writing  to  continue  the 
payment  to  Towle  of  all  royalties  herein  referred  to. 

9.  For  the  reasons  mentioned  in  the  recitals  first 
hereinabove  set  forth,  the  corporation  releases  the 
partnership  from  any  and  all  claims  w^hich  the  cor- 
poration otherwise  might  have  relating  to  the  fail- 
ure of  the  partnership  to  deliver  turkey  logs  of 
proper  quality  in  the  quantity  hereinabove  set  forth 
so  long  as  such  failure  of  delivery  results  from  the 
inability  of  the  partnership  to  obtain  delivery  of 
such  proper  quality  or  quantity  from  Norbest. 

10.  In  the  event  the  corporation  defaults  in  the 
performance  of  any  of  its  agreements  hereunder, 
it  shall  indemnify  the  partnership  against  and  hold 
it  harmless  from  all  loss,  cost  or  expense  resulting 
from  such  default  or  connected  with  any  action 
taken  by  the  partnership  for  the  purpose  of  en- 
forcing such  performance. 

Dated:  Jime  10,  1954. 

GEORGE  J.  TOWLE, 

FRED  GEORGE, 

D.B.A.  Towle  Food 
Products  Co. 
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TOWLE  FOOD  PRODUCTS, 
INC., 

An  Illinois  Corporation,  Successor  to  Turkey  Log 
Corporation  of  Illinois; 

By  L.  EDWARD  HART,  JR., 

Its  President,  and 

[Seal]  LYDIA  C.  NIEMUTH, 

Its  Secretary. 

[Endorsed] :    Filed  July  10,  1956. 


[Title  of  District  Court  and  Cause.] 

ANSWER 

Answering  the  Complaint  herein.  Defendant  al- 
leges : 

First  Claim 

1.  Admits  the  allegations  of  Paragraphs  1,  2,  3, 
4,  5,  6,  7  and  10.  Answering  Paragraph  12,  admits 
that  it  was  informed  that  Illinois  was  delinquent 
in  maintaining  its  accounts  with  Towle  or  the  part- 
nership current. 

2.  Alleges  that  it  is  without  knowledge  or  in- 
formation sufficient  to  form  a  belief  as  to  the  truth 
of  Paragraphs  8  and  9. 

3.  Answering  Paragraph  11,  admits  the  exist- 
ence of  a  letter  dated  July  22,  1954,  from  George 
J.  Towle  to  Defendant,  and  that  the  quotation  in 
said  paragraph  represents  in  part  the  contents  of 
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such  letter,  and  denies  each  and  every  other  alle- 
gation contained  in  said  paragraph.  Further  an- 
swering said  paragraph,  Defendant  alleges  that  no 
agreement  or  arrangement  existed  at  any  time  as 
hetween  Defendant  and  George  J.  Towle  or  the 
Plaintiffs  or  either  of  them  to  pay  any  sum  or 
amount  to  Towle  or  the  partnership  from  any  sums 
paid  to  the  Defendant  until  Defendant  had  been 
paid  in  full  for  the  turkey  logs  which  Towle  agreed 
to  purchase  under  the  terms  of  the  agreement  at- 
tached to  the  Complaint  and  marked  Exhibit  ''A." 

4.  Answering  Paragraph  13,  admits  that  it  was 
requested  and  authorized  on  or  about  July  29,  1954, 
by  Towle  to  ship,  and  that  on  or  about  August  3, 
1954,  it  did  ship  on  a  sight  draft  bill  of  lading  basis 
a  specific  shipment  of  600  cases  (21,383  lbs.,  13  ozs.) 
of  turkey  logs  to  purchasers  from  Towle  for  which 
Towle  owed  the  sum  of  $21,169.97,  and  that  on  or 
about  August  16,  1954,  it  was  paid  the  sum  of  $20,- 
982.71  which  was  credited  on  Towle 's  account  and, 
except  as  herein  admitted,  denies  each  and  every 
other  allegation  contained  in  said  paragraph. 

5.  Answering  Paragraph  14,  admits  the  exist- 
ence of  a  letter  dated  July  30,  1954,  from  Defend- 
ant to  Towle  and  that  the  quotation  in  said  para- 
graph represents  in  part  the  contents  of  such  let- 
ter and,  except  as  herein  admitted,  denies  each  and 
every  other  allegation  contained  in  said  paragraph. 

6.  Answering  Paragraph  15,  admits  the  exist- 
ence of  a  letter  dated  August  3,  1954,  from  Towle 
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to  Defendant  and  that  the  quotation  contained  in 
said  paragTaph  represents  in  part  the  contents  of 
such  letter  and,  except  as  herein  admitted,  denies 
each  and  every  other  allegation  contained  in  said 
paragraph. 

7.  Answering  Paragraph  16,  Defendant  admits 
the  existence  of  a  letter  dated  August  6,  1954,  from 
Defendant  to  Towle,  that  in  this  letter  Defendant 
acknowledged  receipt  of  the  letter  of  August  3, 
1956,  and  that  the  quotation  in  said  paragraph  rep- 
resents in  part  the  contents  of  such  letter  and,  ex- 
cept as  herein  admitted,  denies  each  and  every 
other  allegation  contained  in  said  paragraph.  Fur- 
ther answering  said  paragraph,  Defendant  alleges 
that  neither  by  the  letter  of  August  6,  1954,  nor  at 
any  other  time  nor  in  any  other  manner,  did  it  re- 
ceive or  accept  any  instructions  or  agree  to  any 
alteration  of  its  agreement  with  Towle  (Exhibit 
"A"  to  the  Complaint),  so  as  to  provide  for  or  re- 
quire sight  draft  billing  in  the  future  on  all  ship- 
ments of  turkey  logs  contracted  to  be  purchased  by 
Towle  under  said  agreement. 

8.  Answering  Paragraph  17,  Defendant  denies 
that  at  any  meeting  on  August  10,  1954,  or  at  any 
other  time  there  was  any  agreement  or  reaffiirmance 
of  any  agreement  by  defendant  that  all  shipments 
subsequent  to  July  31,  1954,  were  to  be  on  a  sight 
draft  bill  of  lading  basis. 

9.  Answering  Paragraph  18,  Defendant  admits 
that  during  the  period  from  May  25,  1954,  to  July 
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31,  1954,  it  delivered  to  Towle  or  Towle's  purchaser, 
87,996  lbs.  12  ozs.  of  turkey  logs  and  that  Towle 
or  the  partnership  owed  to  Defendant  the  sum  of 
$87,166.90  for  said  poundage  and  that  by,  on  or 
about  August  10,  1954,  Defendant  had  received  the 
sum  of  $92,116.13  in  payment  for  all  such  poundage 
and  other  pomidage  delivered  to  August  10,  1954. 
Further  answering  said  paragraph.  Defendant  de- 
nies each  and  every  remaining  allegation  contained 
in  said  paragraph  and  denies  that  as  of  August  10, 
1954,  Defendant  was  or  became  indebted  to  Towle 
or  the  partnership  in  the  sum  of  $4,999.23  or  in 
any  siun  or  amount  whatsoever.  Further  answering 
said  paragraph,  defendant  alleges  that  as  of  Au- 
gust 10,  1954.  Towle  or  the  partnership  was  in- 
debted to  Defendant  for  turkey  logs  which  Towle 
had  agreed  to  purchase  and  to  pay  for,  in  a  sum 
in  excess  of  $92,116.13  and  that  this  amount  was 
applied  against  this  indebtedness. 

10.  Answering  Paragraphs  19  and  20,  Defend- 
ant admits  that  on  or  about  August  5,  1954,  it  de- 
livered to  Towle  or  Towle's  purchaser,  21,383  lbs., 
13  ozs.  of  turkey  logs ;  that  on  or  about  August  16, 
1954,  it  received  the  sum  of  $20,982.81  in  payment 
for  said  poundage  and  that  said  deliveries  brought 
the  total  poundage  thus  far  delivered  to  109,380 
lbs.,  9  ozs.  Further  answering  said  paragraphs.  De- 
fendant denies  each  and  every  allegation  contained 
in  said  paragraphs,  and  denies  that  on  August  16, 
1954,  it  was  or  became  indebted  to  Towle  or  the 
partnership  in  the  sum  of  $3,378.53  or  the  sum  of 
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$4,231.15  or  in  any  sum  or  amount  whatsoever. 
Further  answering  said  paragraphs,  Defendant  al- 
leges that  as  of  August  16,  1954,  Towle  or  the  part- 
nership was  indebted  to  Defendant  for  turkey  logs 
which  Towle  had  agreed  to  purchase  and  pay  for 
in  a  sum  in  excess  of  $20,982.71  and  that  this 
amount  was  applied  against  this  indebtedness. 

11.  Answering  Paragraph  21,  admits  that  on  or 
about  August  25,  1954,  Defendant  delivered  to 
Towle  or  Towle 's  purchaser  29,510  lbs.,  11  ozs.  of 
turkey  logs  and  that  it  received  the  sum  of  $30,- 
996.72  in  payment  for  said  poundage.  Further  an- 
swering said  paragraph,  Defendant  denies  each  and 
every  remaining  allegation  contained  therein  and 
denies  that  on  August  25,  1954,  it  was  or  became 
indebted  to  Towle  or  the  partnership  in  the  sum 
of  $2,961.57  or  in  any  sum  or  amount  whatsoever. 
Further  answering  said  paragraph,  Defendant  al- 
leges that  as  of  August  25,  1954,  Towle  or  the  part- 
nership was  indebted  to  Defendant  in  an  amount 
in  excess  of  $30,996.72  for  turkey  logs  which  Towle 
had  agreed  to  xuirchase  and  pay  for  and  that  this 
amount  was  applied  against  this  indebtedness. 

12.  Answering  Paragraphs  22  and  23,  admits 
that  in  addition  to  the  deliveries  referred  to  in  the 
preceding  paragraphs  of  this  Answer,  Defendant 
delivered  to  Towle  or  Towle 's  purchaser,  turkey 
logs  in  the  amount  of  2,317  lbs.,  9  ozs.  on  August 
6,  1954;  70  lbs.  9  ozs.  on  August  9,  1954;  142  lbs. 
on  August  20,  1954;  34,350  lbs.  5  ozs.  on  August 
20,  1954;  20.845  lbs.  13  ozs.  on  August  23,  1954,  and 
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925  lbs.  5  ozs.  on  August  25,  1954,  and  that  on  Sep- 
tember 17,  1954,  it  received  the  sum  of  $43,956.83 
representing  the  balance  then  due  and  owing  by 
Towle  or  the  partnership  to  Defendant  for  all  tur- 
key logs  sold  and  delivered  to  Towle  or  Towle 's 
purchasers  by  Defendant.  Further  answering  said 
paragraphs,  denies  each  and  every  remaining  alle- 
gation contained  therein  and  denies  that  the  part- 
nership or  Tow^le  were  damaged  or  that  Defendant 
was  or  became  indebted  to  Towle  or  the  partner- 
ship in  August,  1954,  or  at  any  time  in  the  sum  of 
$6,711.57  or  in  any  sum  or  amount  whatsoever. 

13.  Answering  Paragraph  24,  admits  that  there 
has  been  a  demand  by  Towle  for  the  payment  of 
certain  sums,  denies  that  the  partnership  has  made 
any  demands  for  payment  and  admits  that  De- 
fendant has  and  does  now  refuse  to  make  any  pay- 
ments to  Towle  or  the  partnership. 

14.  Answering  Paragraph  25,  denies  each  and 
every  allegation  contained  therein,  and  denies  that 
Defendant  is  in  default  in  the  performance  of  any 
contract  with  Towle  or  the  partnership. 

Alternative  Claim 

15.  Answering  Paragraphs  27  and  34,  Defend- 
ant incorporates  by  reference  as  though  fully  set 
forth  herein  all  of  the  allegations  contained  in 
Paragraphs  1,  2,  3,  4,  5,  6,  7,  8,  13  and  14  of  the 
Answer  as  hereinabove  set  forth. 
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16.  Answering  Paragraph  28,  admits  that  De- 
fendant sold  to  Towle  and  that  Towle  purchased 
from  Defendant  197,722  lbs.,  15  oz.  of  turkey  logs 
for  which  Towle  agreed  to  pay  the  sum  of  $187,- 
836.79.  Further  answering  said  paragraph,  denies 
each  and  every  remaining  allegation  contained 
therein. 

17.  Answering  Paragraph  29,  denies  each  and 
every  allegation  contained  therein.  Further  answer- 
ing said  paragraph,  alleges  that  under  its  contract 
with  Towle,  it  was  not  required  to  remit  any  sum 
or  amount  of  money  to  Towle  or  to  the  partner- 
ship until  it  had  been  paid  in  full  for  all  turkey 
logs  purchased  and  agreed  to  be  purchased  by 
Towle  under  said  contract. 

18.  Answering  ParagTaphs  30,  31  and  32, 
admits  that  as  of  August  25,  1954,  there  had  been 
shipped  and  delivered  to  Towle  or  Towle 's  pur- 
chasers, 197,722  lbs.,  15  oz.  of  turkey  logs  and  that 
Defendant  had  only  been  paid  the  sum  of  $144,- 
095.56  on  account  of  all  such  turkey  logs  delivered 
and  that  there  was  then  due,  owing,  payable  and 
unpaid  to  Defendant  by  Towle  or  the  partnership 
for  said  turkey  logs  delivered  a  sum  in  excess  of 
$144,095.56  against  which  this  amount  was  credited 
and  applied.  Further  answering  said  paragraphs, 
Defendant  denies  each  and  every  remaining  allega- 
tion contained  in  said  paragraphs.  Further  answer- 
ing said  paragraphs,  Defendant  alleges  that  on 
September  17,  1954,  the  siun  of  $43,956.83  repre- 
senting the  balance  owing  to  it  by  Towle  or  the 
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partnership  for  all  turkey  logs  delivered  was  paid 
and  that  at  no  time  was  Defendant  paid  any  sum 
or  amounts  by  any  persons  which  were  in  excess 
of  the  amounts  contracted  to  be  paid  and  then 
owing  to  Defendant  by  Towle  or  the  partnership. 

19.  Answering  Paragraph  33,  Defendant  denies 
each  and  every  allegation  contained  therein  and 
denies  that  the  partnership  or  Towle  have  been 
damaged  in  the  sum  of  $22,282.05  or  in  any  sum  or 
amount  whatsoever. 

As  a  First  Affirmative  Defense  to  the  Complaint 
and  Each  of  the  Causes  of  Action  Thereof, 
Defendant  Alleges  That: 

1.  Defendant  has  been  paid  only  such  amounts 
as  were  due  and  owing  to  Defendant  by  Towle  or 
the  partnership  under  the  terms  and  conditions  of 
the  contract  entered  into  between  Defendant  and 
Towle  for  the  purchase  and  sale  of  turkey  logs, 
said  contract  being  attached  to  the  Complaint 
herein  as  Exhibit  "A." 

As  a  Second  Affirmative  Defense  to  the  Complaint 
and  Each  of  the  Causes  of  Action  Thereof, 
Defendant  Alleges  That: 

1.  On  or  about  September  17,  1954,  it  was  orally 
agreed  by  Plaintiffs  and  George  J.  Towle  that  all 
of  the  obligations  existing  between  the  parties  with 
regard  to  the  purchase  by  Towle  and  the  sale  by 
Defendants  of  turkey  logs  had  been  fully  and  com- 
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pletely  performed,  and  that  in  full  accord  and 
satisfaction  of  the  obligations  of  Towle  and  the 
partnership  to  Defendant,  and  Defendant's  obli- 
gations to  Towle,  the  sum  of  $43,956.83  was  paid 
to  Defendant  on  September  17,  1954. 

As  a  Third,  Separate,  Further  and  Affirmative  De- 
fense to  the  Complaint  and  Each  of  the  Causes 
of  Action  Thereof,  Defendant  Alleges  That : 

1.  The  Complaint  fails  to  state  a  cause  of  action 
against  Defendant  upon  which  relief  can  be 
granted. 

As  a  Fourth,  Separate,  Further  and  Affirmative 
Defense  to  the  Complaint  and  Each  of  the 
Causes  of  Action  Thereof,  Defendant  Alleges 
That: 

1.  On  or  about  August  6,  1954,  and  in  response 
to  the  written  suggestion  of  George  J.  Towle  and 
as  an  accommodation  to  him.  Defendant  agreed  that, 
with  regard  to  turkey  logs  thereafter  delivered  to 
Towle  Food  Products,  Inc.,  as  a  purchaser  from 
George  J.  Towle  and  which  George  J.  Towle  was 
obligated  to  purchase  and  pay  for  under  his  agree- 
ment with  Defendant,  it  would  on  behalf  of  George 
J.  Towle,  invoice  Towle  Food  Products,  Inc., 
directly  at  a  price  of  $1.05  per  pound,  representing 
the  purchase  price  to  be  paid  by  Towle  Food 
Products,  Inc.  to  George  J.  Towle,  and  that  any 
moneys  received  would  be  credited  against  Towle 's 
indebtedness     to     Defendant.     Defendant     further 
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agreed  that  as  soon  as  all  turkey  logs  to  be  pur- 
chased by  Towle  under  its  contract  with  Defendant 
were  sold  and  paid  for,  any  funds  remaining  would 
be  remitted  to  Towle  Manufacturing  Company.  De- 
fendant agreed  to  do  this  although  not  required  to 
do  so  by  the  terms  of  its  written  agreement  \vith 
Towle. 

2.  Defendant  received  no  consideration  from 
George  J.  Towle  or  the  Plaintiffs  in  connection 
with  or  for  this  agreement. 

3.  Defendant  thereafter  as  an  accommodation  to 
Towle  or  the  partnership  invoiced  Towle  Food 
Products  Co.  at  Chicago,  Illinois,  directly  for  all 
deliveries  of  turkey  logs  made  to  it  at  a  price  of 
$1.05  per  pound.  Although  demand  was  made, 
Towle  Food  Products  Co.  failed  and  refused  to  pay 
such  invoices  in  full  and  paid  to  Defendant  only 
such  total  amount  as  was  equal  to  the  sums  due  and 
owing  to  Defendant  from  George  J.  Towle  or 
Towle  Manufacturing  Company,  the  partnership, 
at  a  price  of  95  cents  per  pound  as  set  forth  in  the 
agreement  between  Defendant  and  George  J. 
Towle.  Defendant  is  advised  and  upon  information 
and  belief  alleges  that  Towle  Food  Products,  Inc.'s 
failure  to  pay  the  additional  sums  as  invoiced  was 
upon  the  l)asis  that  it  has  and  claims  a  valid  and 
legal  defense  against  any  additional  amounts  de- 
manded from  it  by  George  J.  Towle  or  Towle 
Manufacturing  Company,  the  partnership,  and  that 
it  has  paid  to  Towle  and  the  partnership  all  sums 
due  and  owing  to  them. 
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4.  Defendant  alleges  that,  if  any  sums  or 
amounts  are  due  and  owing  to  Plaintiffs  for  said 
turkey  logs,  such  amounts  are  owing  by  others  than 
Defendant.  Defendant  is  informed  and  believes 
that  Plaintiffs  have  endeavored  to  recover  the  sums 
herein  claimed  from  Towle  Food  Products,  Inc., 
and  have  thereby  acknowledged  their  claims  to  be 
one  only  as  against  Towle  Food  Products,  Inc. 

As  a  Fifth,  Separate,  Further  and  Affirmative  De- 
fense to  the  Complaint  and  Each  of  the  Causes 
of  Action  Thereof,  Defendant  Alleges  That : 

1.  Defendant  incorporates  herein  by  reference, 
as  though  fully  set  forth  herein,  all  of  the  allega- 
tions contained  in  Paragraphs  1,  2,  3  and  4  of  its 
Fifth  Affirmative  Defense  as  above  set  forth. 

2.  The  action  is  barred  by  the  statutes  of  fraud, 
being  Section  25-5-4  (2)  Utah  Code  Annotated, 
1953,  which  provides  as  follows: 

"25-5-4.  Certain  agreements  void  unless 
written  and  subscribed — In  the  following  cases 
every  agreement  shall  be  void  unless  such 
agreement,  or  some  note  or  memorandum 
thereof,  is  in  writing  subscribed  by  the  party 
to  be  charged  therewith:  *  *  *  (2)  Every 
promise  to  answer  for  the  debt,  default  or  mis- 
carriage of  another." 

Wherefore,  Defendant  prays  that  Plaintiffs' 
Complaint  herein  be  dismissed  and  that  Defendant 
be  awarded  its  costs  of  suit,  together  with  reason- 
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able   attorneys'   fees   and   such  other   and   further 
relief  as  to  the  Court  may  seem  proper. 

GARFIELD  O.  ANDERSON, 
EDWARD  J.  RUFF, 
THELAN,     MARRIN,     JOHN- 
SON &  BRIDGES, 

By  /s/  EDWARD  J.  RUFF, 

Attorneys  for  Defendant. 
Of  Counsel: 

HARRY  D.  PUGSLEY, 
PUGSLEY,  HAYES  &  RAMPTON. 

[Endorsed] :     Filed  October  2,  1956. 


[Title  of  District  Court  and  Cause.] 

MEMORANDUM   FOR  JUDGMENT 

This  is  an  action  for  an  alleged  breach  of  an 
agency  agreement.  From  the  evidence  the  Court 
concludes  that  the  defendant  did  not  violate  its 
understanding  with  plaintiff.  The  evidence  that 
credit  could  not  be  extended  by  the  agent  was 
ambiguous,  and  therefore  not  persuasive.  From  all 
of  the  evidence  the  Court  concludes  that  defendant 
had  authority,  either  express  or  implied,  to  act  as 
it  did. 

Judgment,  therefore,  is  awarded  to  defendant 
with  costs. 
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Counsel  for  defendant  shall  prepare  and  present 
findings,  conclusions  and  a  judgment. 

Dated:  July  3,  1958. 

/s/  OLIVER  J.  CARTER, 

United  States  District  Judge. 

[Endorsed] :     Filed  July  7,  1958. 


[Title  of  District  Court  and  Cause.] 

FINDINGS  OF  FACT  AND 
CONCLUSIONS   OF  LAW 

This  cause  having  come  on  regularly  for  trial  on 
Jmie  4,  1958,  before  the  Court  sitting  without  a 
jury,  all  parties  being  present  and  represented  by 
counsel,  and  both  sides  having  completed  their  pres- 
entation of  oral  and  documentary  evidence  with 
respect  to  the  issues  herein,  and  the  Court  having 
heard  and  considered  the  oral  and  written  argu- 
ments of  and  authorities  cited  by  comisel  for  the 
respective  parties,  and  being  fully  advised  in  the 
premises,  makes  the  following  Findings  of  Fact 
and  Conclusions  of  Law: 

Findings  of  Fact 

I. 

Plaintiffs  George  J.  Towle  and  Fred  George  are 
residents  and  citizens  of  the  State  of  California, 
and  plaintiff  Towle-George  Turkey  Log  Company, 
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also  known  as  Towle  Food  Products  Co.  (herein- 
after referred  to  as  ''the  partnership"),  is  a  part- 
nership composed  of  George  J.  Towle  and  Fred 
George  and  doing  business  in  the  State  of  Cali- 
fornia. 

II. 

Defendant  is  a  corporation  duly  organized  and 
existing  under  and  by  virtue  of  the  laws  of  the 
State  of  Utah. 

III. 

On  May  25,  1954,  George  J.  Towle,  acting  for 
and  on  behalf  of  the  partnership,  agreed  in  writing 
(PL  Ex.  4)  to  purchase  approximately  190,000 
pounds  of  turkey  logs  from  defendant  in  lots  of 
10,000  pounds  or  more  at  a  price  of  99  cents  per 
pound  to  be  paid  upon  taking  delivery  and  to 
purchase  and  pay  for  the  entire  amount  of  these 
turkey  logs  on  or  before  August  1,  1954;  after 
100,000  pounds  had  been  delivered  and  paid  for, 
the  partnership  was  to  receive  a  credit  of  4  cents 
per  pound  on  these  100,000  pounds  and  the  balance 
of  the  approximately  190,000  pounds  was  to  be  paid 
for  at  95  cents  a  pound. 

IV. 

On  June  10,  1954,  the  partnership  agreed  in 
writing  (PI.  Ex.  6)  with  Turkey  Log  Corporation 
of  Illinois,  an  Illinois  corporation  (hereinafter  re- 
ferred to  as  "the  Illinois  corporation"),  to  sell  all 
of  the  turkey  logs,  which  it  w^as  purchasing  from 
defendant,  to  the  Illinois  corporation  f.o.b.  Chicago 
in  minimum  quantities  of  10,000  pounds  at  a  price 
of  $1.05  per  pound  to  be  paid  at  the  time  of  taking 
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delivery,  with  the  entire  purchase  price  payable  on 
or  before  August  1,  1954. 

V. 

Thereafter  and  up  to  August  10,  1954,  plaintiffs 
issued  instructions  to  defendant  with  regard  to 
shipments  to  be  made  by  it  to  the  Illinois  corpora- 
tion or  its  purchasers,  invoiced  the  Illinois  corpo- 
ration for  such  shipments  on  open  account,  except 
in  those  instances  where  the  Illinois  corporation 
specifically  requested  that  shipment  be  made  sight 
draft  bill  of  lading,  and  from  time  to  time  received 
payments  from  the  Illinois  corporation  on  the  basis 
of  such  invoices  or  sight  drafts.  As  each  shipment 
was  made  by  defendant  on  orders  from  the  part- 
nership, defendant  invoiced  the  partnership  and 
received  payments  from  it  on  the  basis  of  such  in- 
voices or  in  some  cases  directly  from  the  consignee 
where  the  Illinois  corporation  had  specifically  re- 
quested sight  draft  shipment.  Defendant  in  all 
instances  followed  plaintiffs'  instructions  with  re- 
gard to  shipments  and  billing. 

VI. 

On  or  about  July  22,  1954,  George  J.  Towle  on 
behalf  of  the  partnership  inquired  of  defendant 
whether  it  would  be  willing  to  make  shipments  for 
the  account  of  the  partnership  of  the  balance  of  the 
turkey  logs  directly  to  the  Illinois  corporation  on 
the  basis  of  orders  issued  directly  to  defendant  by 
the  Illinois  corporation,  to  invoice  the  Illinois 
corporation  direct  on  the  basis  of  $1.05  a  pound 


Norhest  Turkey  Growers  Assn.^  etc.  37 

f.o.b.  Chicago  with  payments  to  be  made  direct  to 
defendant  and  defendant  crediting  the  partner- 
ship's account  on  the  basis  of  99  cents  per  pound 
and  with  the  95-cent-per-pound  retroactive  figure 
to  be  credited  at  the  proper  time.  This  inquiry  was 
made  by  Towle  because  he  was  leaving  for  Europe 
and  it  would  be  more  convenient  for  him  to  have 
the  matter  handled  in  this  way  and  have  the  Illinois 
corporation  pay  defendant  direct  during  his  ab- 
sence rather  than  to  have  the  Illinois  corporation 
paying  plaintiffs  on  the  basis  of  invoices  issued  by 
plaintiffs  and  plaintiffs  paying  defendant  on  the 
basis  of  invoices  issued  by  defendant  to  plaintiffs. 
It  is  not  true  that  on  or  about  this  date  any  ar- 
rangement w^as  changed  as  between  plaintiffs  or 
any  of  them  and  defendant. 

VII. 

On  or  about  August  6,  1954,  defendant  for  the 
first  time  advised  plaintiffs  that  it  would  be  Avilling, 
on  behalf  of  the  partnership,  to  make  shipments  of 
the  balance  of  the  turkey  logs  to  the  Illinois  corpora- 
tion direct,  to  bill  the  Illinois  corporation  at  $1.05  a 
pound,  and  to  credit  the  partnership's  account  with 
defendant  with  the  difference.  Defendant  at  the  same 
time  advised  the  partnership  that  the  entire  amount 
of  approximately  190,000  pounds  of  turkey  logs  had 
not  then  been  delivered  and  paid  for  in  accordance 
with  the  Agreement  of  Sale  and  that  unless  this 
was  done  by  August  10,  1954,  there  would  be  no 
alternative  but  to  request  cancellation  of  the  Agree- 
ment. It  is  not  true  that  prior  to  August  6,  1954, 
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or  at  any  time  plaintiffs  or  any  of  them  gave  in- 
structions to  defendant  that  shipment  of  turkey 
logs  to  the  Illinois  corporation  should  be  made  only 
on  a  sight  draft  payable  to  Norbest  or  that  on 
August  6,  1954,  or  at  any  time  defendant  ackowl- 
edged  any  such  instructions. 

VIII. 

Thereafter  a  meeting  was  arranged  between 
plaintiffs,  defendant  and  a  representative  of  the 
Illinois  corporation  in  Salt  Lake  City,  Utah,  on 
August  9  and  10,  1954,  and  it  was  orally  agreed 
between  plaintiffs,  defendant  and  the  Illinois 
corporation  that  transfer  of  the  remaining  turkey 
logs  would  be  made  by  defendant,  acting  on  behalf 
of  the  partnership,  directly  to  the  Illinois  corpo- 
ration on  the  basis  of  orders  issued  by  the  Illinois 
corporation  and  that  defendant  would  invoice  the 
Illinois  corporation  directly  for  them  at  $1.05  per 
pound;  that  the  Illinois  corporation  would  pay  in 
full  for  said  turkey  logs  by  August  25,  1954;  and 
that  after  all  of  the  approximately  190,000  pounds 
of  turkey  logs  had  been  sold  and  defendant  had 
been  paid  for  them  in  full,  any  credit  which  was 
then  accrued  to  the  partnership  would  be  paid  by 
defendant  to  the  partnership.  At  this  time  plain- 
tiffs had  not  taken  delivery  and  paid  for  100,000 
pounds  of  the  turkey  logs  and  under  the  terms  of 
plaintiffs'  contract  with  defendant  the  entire 
amount  for  the  approximately  190,000  pounds  of 
turkey  logs  purchased  by  plaintiffs  was  due,  owing 
and  payable.  It  is  not  true  that  at  this  or  any  other 
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time  defendant  agreed  or  reaffirmed  that  all  ship- 
ments were  to  be  on  a  sight  draft  bill  of  lading 
basis  only. 

IX. 

Defendant  thereafter  as  agent  for  the  partner- 
ship, and  in  accordance  with  its  agreement  with 
and  instructions  from  the  partnership  and  plain- 
tiffs and  not  in  violation  of  any  of  them,  made 
transfers  directly  to  the  Illinois  corporation  on  or 
before  August  25,  1954,  of  the  entire  balance  of  the 
approximately  190,000  pounds  of  turkey  logs  pur- 
chased from  defendant  by  the  partnership  and 
transmitted  invoices  or  sight  drafts  directly  to  the 
Illinois  corporation  in  connection  with  these  trans- 
fers at  $1.05  per  pound.  All  of  such  shipments  or 
transfers  were  made  in  approximately  the  same 
manner  as  and  followed  approximately  the  same 
practice  as  plaintiffs  had  followed  in  making  previ- 
ous shipments  or  transfers  from  plaintiffs  to  the 
Illinois  corporation.  Defendant  thereafter  received 
from  the  Illinois  corporation  on  account  of  such 
transfers  moneys  which  it  credited  against  the  total 
amount  owing  to  defendant  by  plaintiffs  and  the 
partnership  for  such  turkey  logs. 

X. 

It  was  not  agreed  between  plaintiffs  or  any  of 
them  and  defendant  that  defendant  w^ould,  and  at 
no  time  did  plaintiffs  or  any  of  them  instruct  de- 
fendant to,  ship  or  transfer  the  turkey  logs  to  the 
Illinois  corporation  only  on  a  sight  draft  bill  of 
lading  basis  or  only  on  a  basis  that  would  not  involve 
the  extension  of  any  credit  to  the  Illinois  corpora- 
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tion,  or  in  any  manner  inconsistent  with  or  differ- 
ent from  the  manner  in  which  defendant  actually 
shipped  said  turkey  logs.  At  no  time  did  defendant 
deliver  any  turkey  logs  to  the  Illinois  corporation 
in  any  mamier  which  was  in  violation  of  or  in- 
consistent with  its  agency  for,  or  any  instructions 
received  by  it  from,  plaintiffs  or  any  of  them  or  in 
violation  of  or  inconsistent  with  any  understand- 
ing and  agreement  between  defendant  and  plain- 
tiffs or  any  of  them. 

XI. 

The  Illinois  corporation  refused  to  pay  to  de- 
fendant the  entire  amount  for  which  it  had  been 
invoiced  and  paid  to  defendant  an  amount  sufficient 
only  to  make  the  total  amount  which  defendant  had 
received  from  all  sources  equal  to  the  amount  due 
from  the  partnership  to  defendant  at  a  rate  of  95 
cents  per  pound.  At  no  time  did  defendant  receive 
from  the  Illinois  corporation  for  said  turkey  logs 
or  have  in  its  possession  at  any  particular  time 
from  any  source  any  sum  or  amounts  of  money  in 
excess  of  the  amounts  then  ovvdng  to  defendant  for 
turkey  logs  purchased  by  plaintiffs  or  in  excess  of 
the  total  amount  owing  to  defendant  by  plaintiffs 
at  a  rate  of  95  cents  per  pound  for  the  197,722 
pounds,  15  ounces  of  turkey  logs  purchased  from  de- 
fendant by  the  partnership.  No  credit  at  any  time 
ever  accrued  to  the  plaintiffs  for  which  a  proper 
allowance  has  not  been  made. 
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Conclusions  of  Law 

I. 
This  court  has  jurisdiction  of  this  cause  of  ac- 
tion. 

II. 

'I 'his  court  has  jurisdiction  of  the  parties. 

III. 

Defendant  agreed  to  act  as  the  gratuitous  agent 
for  plaintiffs  for  the  purposes  of  shipment  of 
turkey  logs  to,  invoicing  of  and  receipt  of  funds 
from  Turkey  Log  Corporation  of  Illinois. 

IV. 

Defendant  did  not  violate  any  of  the  terms  of 
any  understanding  or  agreement  with  plaintiffs 
either  oral  or  written  with  regard  to  this  agency 
and  had  full  authority,  express  or  implied,  to  act 
as  it  did  with  regard  to  this  agency. 

V. 

No  credits  ever  accrued  in  favor  of  plaintiffs  or 
any  of  them  out  of  any  moneys  held  or  received  by 
defendant  in  excess  of  the  amounts  owing  by  plain- 
tiffs to  defendant,  and  there  never  was  and  there 
is  not  now  owing  any  sum  of  money  from  defend- 
ant to  plaintiffs  in  connection  with  any  of  the 
transactions  which  were  the  subject  of  this  action. 
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YI. 

Defendant  Norbest  Turkey  Growers  Association 
is  entitled  to  have  and  recover  judgment  in  its 
favor  and  to  recover  its  costs  herein  as  against 
plaintiffs. 

Dated :  San  Francisco,  California,  this  12th  day 
of  September,  1958. 

/s/  OLIVER  J.  CARTER, 

United  States  District  Judge. 

Not  approved  as  to  contents,  but  approved  as  to 
form  as  provided  in  Rule  21  of  the  Rules  of  Practice 
of  the  District  Court  of  the  United  States  for  the 
Northern  District  of   California. 

/s/  CARL  HOPPE, 

One  of  the  Attorneys  for 
Plaintiffs. 

Lodged  August  12,  1958. 

[Endorsed] :    Filed  September  12,  1958. 
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In  the  United  States  District  Court  for  the 
Northern  District  of  California,  Southern  Division 

Civil  No.  35653 

GEOEGE  J.  TOWLE  and  FRED  GEORGE,  In- 
dividually and  as  Co-partners  Doing  Business 
as  TOWLE-GEORGE  TURKEY  LOG  COM- 
PANY, Also  Knomi  as  TOWLE  FOOD 
PRODUCTS  CO.,  a  Co-partnership, 

Plaintiffs, 

vs. 

NORBEST  TURKEY  GROWERS  ASSOCIA- 
TION, a  Corporation, 

Defendant. 

JUDGMENT 

This  cause  having  come  on  regularly  for  trial 
on  June  9,  1958,  before  the  Court  sitting  without 
a  jury,  all  parties  being  present  and  represented 
by  counsel,  and  both  sides  having  completed  their 
presentation  of  oral  and  documentary  evidence  with 
respect  to  the  issues  herein,  and  the  Court  having 
entered  its  Findings  of  Fact  and  Conclusions  of 
Law  dated  September  12,  1958,  and  the  Court  hav- 
ing concluded  that  the  plaintiffs  shall  take  nothing 
by  reason  of  their  complaint  and  that  judgment 
shall  be  entered  for  defendant: 

It  Is  Therefore  Ordered  and  Adjudged  that: 

I. 

Plaintiffs  George  J.  Towle  and  Fred  George,  in- 
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dividually  and  as  copartners  doing  business  as 
Towle-George  Turkey  Log  Company,  also  known 
as  Towle  Food  Products  Co.,  a  partnership,  shall 
take  nothing  by  reason  of  their  complaint. 

II. 
Judgment  is  hereby  awarded  to  defendant  Nor- 
best  Turkey  Growers  Association  against  said  plain- 
tiffs. 

III. 
Defendant   shall  have   and  recover  its   costs   as 
against  plaintiffs  and  each  of  them,  herein  and  to 
be  hereinafter  taxed  on  notice  and  herein  inserted 
by  the  Clerk  of  this  Court  in  the  sum  of  $244.55. 

Dated:  San  Francisco,  California,  this  12th  day 
of  September,  1958. 

/s/  OLIVER  J.  CARTER, 

United  States  District  Judge. 

Not  approved  as  to  contents,  but  approved  as  to 
form  as  provided  in  Rule  21  of  the  Rules  of  Prac- 
tice of  the  District  Court  of  the  United  States  for 
the  Northern  District  of  California. 

/s/  CARL  HOPPE, 

One  of  the  Attorneys  for 
Plaintiffs. 

Lodged  August  12,  1958. 

[Endorsed] :     Filed  September  12,  1958. 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Greorge  J.  Towle  and  Fred  George,  individually 
and  as  co-partners  doing  business  as  Towle-George 
Turkey  Log  Company,  also  known  as  Towle  Food 
Products  Co.,  a  partnership,  plaintiffs  in  the  above- 
entitled  cause,  hereby  appeal  to  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit  from  the 
final  judgment  entered  in  this  action  on  September 
15,  1958. 

GEORGE  J.  TOWLE, 

FRED  GEORGE, 

TOWLE-GEORGE  TURKEY 
LOG  COMPANY, 

By  /s/  CARL  HOPPE, 

One  of  Their  Attorneys. 

[Endorsed] :    Filed  October  15,  1958. 
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United  States  District  Court,  Northern  District  of 
California,  Southern  Division 

No.  35,653 

TOWLE,  et  al., 

Plaintiff, 

vs. 
NORBEST  TURKEY  GROWERS  ASSN., 

Defendants. 

Honorable  Oliver  J.  Carter,  Judge,  Presiding. 

REPORTER'S  TRANSCRIPT 
OF  PROCEEDINGS 

Appearances : 

For  the  Plaintiff: 

CARL  HOPPE,  ESQ. 

For  the  Defendants: 

MESSRS.  THELEN,  MARRIN,  JOHN- 
SON &  BRIDGES,  by 

EDWARD  J.  RUFF,  ESQ., 

MESSRS.  PUGGSLEY,  HAYES  & 
RAMPTON,  by 

HARRY  D.  PUGGSLEY,  ESQ. 

The  Clerk:  Towle,  et  al.,  versus  Norbest  Turkey 
Growers  for  trial. 

Mr.  Hoppe:     Ready  for  the  plaintiff. 

Mr.  Ruff':  Before  we  proceed,  I  should  like  to 
request  admission  for  the  purpose  of  this  case  of 
Mr.  Harry  Puggsley,  a  member  of  the  Bar  of  Salt 
Lake  City. 
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The  Court:  All  right.  Mr.  Puggsley  will  be  ad- 
mitted for  the  purpose  of  this  case  and  for  all  pro- 
ceedings ill  this  case  to  appear  on  behalf  of  the 
defendant. 

Mr.  Ruff:     Yes,  your  Honor. 

The  Court:  Gentlemen,  at  the  outset,  I  know 
the  Complaint  alleges  jurisdictional  facts,  that  the 
plaintiffs  are  residents  of  the  State  of  California 
or  citizens  of  the  State  of  California,  and  the  de- 
fendant is  a  citizen  of  Utah.  Is  there  going  to  be 
any  question  as  to  diversity  of  jurisdiction'? 

Mr.  Ruff:     No,  your  Honor. 

The  Court:  I  know  that  no  issue  is  raised,  and 
you  can't  stipulate  to  the  jurisdiction  of  the  Court, 
but  you  can  stipulate  to  the  citizenship  of  the 
parties. 

Mr.  Ruff:     That  is  correct. 

The  Court:  And  you  will  stipulate  that  the  alle- 
gations made  in  the  Complaint  are  true  in  that  re- 
spect, then? 

Mr.  Ruff:     Yes,  your  Honor. 

The  Court :  All  right.  Then  no  proof  will  be  [4*] 
required  on  that  issue. 

Mr.  Hoppe:     Thank  you,  your  Honor.  [5-24] 


Mr.  Hoppe:  Plaintiffs'  Exhibit  1  is  the  General 
Partnership  Agreement  of  the  Towle-George  Tur- 
key Log  Corporation. 


•Page  numbering  appearing  at  top  of  page  of  original  Reporter's 
Transcript  of  Record. 
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Plaintiffs'  Exhibit  2  is  an  Assignment  of  In- 
terest in  Royalties,  dated  June  1,  1953;  and  Plain- 
tiffs' Exhibit  3  is  an  Amendment  to  the  Assignment 
of  Interest  in  Royalties. 

The  Court:  They  will  be  admitted  into  evidence 
as  Plaintiifs'  Exhibits  1,  2  and  3,  if  there  is  no 
objection. 

Mr.  Ruff:     No,  your  Honor.  [25] 


Mr.  Hoppe:  As  Plaintiffs'  Exliibit  4,  we  offer 
in  evidence  the  Sales  Agreement  between  Norbest 
Turkey  Growers  Association  and  G-eorge  Towle, 
dated  May  25,  1954.  As  Plaintiffs'  Exhibit  5,  we 
offer  in  evidence  a  Sales  Agreement  between  Nor- 
best Turkey  Growers  Association  and  the  Turkey 
Log  Corporation  of  Illinois,  dated  May  25,  1954. 


As  Plaintiffs'  Exhibit  6,  we  offer  in  evidence  an 
Agreement  between  Fred  George  and  George  J. 
Towle,  co-partners  doing  business  under  the  firm 
name  and  style,  Towle  Food  Products  Co.,  and  the 
Turkey  Log  Corporation  of  Illinois,  dated  June 
10,  1954.  As  Plaintiffs'  Exhibit  7,  we  offer  in  evi- 
dence an  Agreement  between  Fred  George  and 
George  J.  Towle,  as  co-partners  doing  business 
under  the  name  and  style  of  Towle  Food  Products 
Co.  and  Turkey  Log  Corporation  of  Illinois,  also 
dated  June  10,  1954.  [26] 
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The  Court:     -   *   -   They  will  be  admitted  into 
evidence  as  Plaintiffs'  Exhibits  4,  5,  6  and  7. 


Mr.  Hoppe:  As  Plaintiffs'  Exhibit  8,  we  offer 
in  evidence  a  copy  of  a  letter  dated  July  22nd, 
1954,  from  Towle  Manufacturing  Co.  to  Norbest 
Turkey  Growers  Association. 

The  Court:  Plaintiffs'  Exhibit  8  will  be  ad- 
mitted. 

*     *     * 

Mr.  Hoppe:  As  Plaintiffs'  Exhibit  9,  we  offer 
in  evidence  a  letter  dated  July  30,  1954,  from  Nor- 
hest Turkey  Growers  Association  to  Mr.  George 
Towle,   Towle  Manufacturing  Co.,   Inc.   [27] 


As  Plaintiffs'  Exhibit  10,  we  \^ill  offer  in  evi- 
dence a  letter,  a  copy  of  a  letter,  dated  August  3, 
1954,  from  Towle  Manufacturing  Co.  to  L.  E.  Hart. 

The  Court:  Plaintiffs'  Exliibits  9  and  10  will 
be  admitted  into  evidence. 

*     *     * 

Mr.  Hoppe:  As  Plaintiffs'  Exhibit  11,  we  offer 
in  evidence  a  letter  dated  August  3,  1954,  from 
Towle  Manufacturing  Co.  to  Norbest  Turkey  Grow- 
ers Association. 

The  Court:  Plaintiffs'  Exhibit  11  will  be  ad- 
mitted. 
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Mr.  Hoppe:  As  Plaintiffs'  Exhibit  12,  we  offer 
in  evidence  a  letter  dated  August  6,  1954,  from 
Norbest  Turkey  Growers  Association  to  Mr.  George 
Towle,  Towle  Manufacturing  [28]  Co.,  Inc. 

The  Court:  Plaintiffs'  Exhibit  12  will  be  ad- 
mitted. 

*  *     * 

Mr.  Hoppe:  As  Plaintiffs'  Exhibit  13,  we  offer 
in  evidence  a  copy  of  a  letter  dated  August  10, 
1954,  from  Norbest  Turkey  Growers  Association  to 
Mr.  A.  Adams,  Vice-President,  Towle  Food  Prod- 
ucts Co. 

*  *     * 

The  Court:  It  will  be  admitted  into  evidence 
as  Plaintiffs'  Exhibit  13. 


Mr.  Hoppe:  As  Plaintiffs'  Exhibit  14,  we  offer 
in  evidence  a  copy  of  a  letter  from  Norbest  Turkey 
Growers  Association  to  Fred  George.  [29] 


As  Plaintiffs'  Exhibit  15,  we  offer  in  evidence  a 
copy  of  a  letter  dated  September  28,  1954,  from 
Norbest  Turkey  Growers  Association  to  Mr.  Clar- 
ence E.  Betz,  Towle  Manufacturing  Company,  Inc. 

I  have  got  another  document  attached  to  this, 
and  as  Plaintiffs'  Exhibit  16,  we  offer  in  evidence 
the  Statement  of  Account,  dated  September  21, 
1954,  attached  to  said  copy  of  the  letter. 
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The  Court:     Plaintiffs'  Exhibits  14,  15  and  16 
will  be  admitted  into  evidence.  [30] 


As  Plaintiffs'  Exhibit  17,  we  offer  in  evidence 
a  copy  of  a  letter  dated  September  24,  1954,  from 
Towle  Manufacturing  Company  to  Norbest  Turkey 
Growers  Association. 

The  Court:  Plaintiffs'  Exhibit  17  will  be  ad- 
mitted into  evidence.  [31-32] 


Mr.  Hoppe:  *  *  *  As  Plaintiffs'  Exhibit  18,  we 
offer  in  evidence  a  letter  dated  August  16,  1954, 
from  Norbest  Turkey  Growers  Association  to  the 
Kansas  Cold  Storage  Co.  together  with  the  attached 
invoice;  and  as  Plaintiffs'  Exhibit  19,  we  offer  in 
evidence  a  group  of  invoices  totalling  14  pages. 

The  Court:  All  right.  Plaintiffs'  Exhibits  18 
and  19  will  be  admitted  into  evidence.  [33-34] 


FRED  GEORGE 

called  as  a  witness  by  the  plaintiff,  being  first  duly 
sworn,  thereupon  testified  as  follows: 


Direct  Examination 
By  Mr.  Hoppe: 

Q,     Mr.  George,  you  are  one  of  the  plaintiffs  in 
this  case  ?  A.     That  is  right. 
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(Testimony  of  Fred  George.) 

Q.     And  you  are  a  resident  of  the  State  of  Cali- 
fornia'? A.     I  am.  [35] 


Q.     Mr.  George,  what  is  a  turkey  log? 

A.  *  *  *  I  will  say  turkey  log  was  a  name  given 
a  boned  turkey  product.  The  turkey  is  boned.  The 
meat  is  cast  into  cylindrical  form  under  pressure 
and  is  formed  in  the  shape  of  a  log. 

Q.  About  how  much  does  a  turkey  log  weigh? 
What  is  its  rough  size? 

A.  Its  rough  size  is  15  inches  in  length,  approxi- 
mately 4  and  a  half  inches  in  diameter,  and  it 
weighs  approximately  9  pounds. 

Q.  Do  you  know  any  of  the  officers  of  the  Nor- 
best  Turkey  Growers  Association? 

A.     Yes;  I  do. 

Q.  Would  you  name  some  of  the  officers  whom 
you  do  know? 

A.  The  two  that  I  know  are  Mr.  Beyers,  gen- 
eral manager,  and  Mr.  Garrett;  and  that  is  all  I 
think  I  know  at  the  present  time.  I  don't  know 
their  present  president  or  vice-president.   [36] 

*     *     * 

Q.  Did  you  meet  with  any  of  the  officers  of  Nor- 
best  Turkey  Growers  Association  in  August  of 
1954?  A.    Yes. 

Q.     Where  was  that  meeting? 

A.    Tn  Salt  Lake  City. 

Q.     Do  you  know  when  in  August  it  occurred? 


Norhest  Turkey  Groivers  Assn.,  etc.  53 

(Testimony  of  Fred  George.) 

A.  I  met  Mr.  Beyers  the  evening  of  August  the 
9th,  and  again  on  August  10th, 

Q.  Was  anyone  else  in  Salt  Lake  City  at  the 
meeting  with  you  during  that  period  of  time,  and, 
if  so,  would  you  state  their  names? 

*  *     * 

A.  Mr.  Towle  was  the  evening  of  the  9th;  Mr. 
Adams  of  the  Chicago  group  was  with  us  the  eve- 
ning of  the  9th.  On  the  morning  of  the  10th,  it  was 
Mr.  Adams  of  the  Chicago  group  and  myself.  Mr. 
Towle  was  not  present. 

Q.  Do  you  recall  any  conversations  at  which 
one  or  more  of  those  persons  whom  you  have  men- 
tioned was  present  during  that  period  of  time  in 
which  the  question  of  the  payment  by  the  Chicago 
group  for  the  turkey  logs  was  discussed?  [37] 

*  *     •» 

A.  There  was  conversation  with  Mr.  Adams  and 
Mr.  Beyers  regarding  payment  on  the  evening  of 
the  9th  at  which  I  was  present. 

Q.  What  is  the  first  conversation  you  can  re- 
call? 

A.  Well,  the  first  conversation  that  I  can  recall 
regarding  payment  took  place  in  the  evening  of  the 
9th,  but  it  was  between  Mr.  Towle  and  myself. 

Q.     Who  was  present? 

A.     No  one.  [38-42] 

*  *     * 

Q.  (By  Mr.  Hoppe)  :  Mr.  George,  do  you  re- 
call any  conversations  on  August  9  or  August  10 
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at  which  the  question  of  payment  for  the  turkey 
logs  to  be  delivered  after  that  date  was  discussed 
and  at  which  there  was  present  a  representative  of 
Norbest  Turkey  Growers  Association? 

A.     Not  on  the  9th.  [43] 

Q.  No.  I  said  on  the  9th  and  10th,  during  that 
period. 

A.  On  the  10th.  I  don't  know  that  you  could 
call  it  a  discussion.  Mr.  Adams 

Q.     Who  was  present,  first,  at  the  conversation? 

A.     Mr.  Adams,  Mr.  Beyers,  and  myself. 

Q.  Where  did  that  meeting  or  discussion  or  con- 
ference or  whatever  we  want  to  call  it  take  place? 

A.  In  the  office  of  Mr.  Beyers,  Norbest  Turkey 
Growers  Association. 

Q.     In  Salt  Lake  City?  A.     That  is  right. 

Q.     And  what  occurred  at  that  meeting? 

A.  Mr.  Adams  had  received  in  the  morning  mail 
a  check  in  the  amount  of  over  $50,000.  It  had  been 
mailed  from  Chicago  to  Mr.  Adams  at  the  Hotel 
Utah. 

Q.  Mr.  George,  I  wish  you  would  limit  your 
testimony  to  what  occurred  at  this  meeting. 

A.  All  right.  What  occurred  at  the  meeting 
was 

Q.    Yes? 

A.  Mr.  Adams  and  I  went  to  Mr.  Beyers'  office. 
Mr.  Adams  gave  Mr.  Beyers  the  check. 

Q.     In  what  approximate  amount? 

A.  It  was  a  little  over  $51,000.  I  don't  recall 
the   exact   amount.   Mr.   x\dams   countersigned  the 
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check  and  passed  it  to  Mr.  Beyers,  making  a  [44] 

remark. 

Q.     That  is  ^ 

A.  Meaning,  or  to  the  effect  that  in  his  opinion 
that  about  brought  him  up  to  date. 

The  Court:     Who  said  that,  Mr.  Adams? 

The  Witness:     Mr.  Adams. 

Q.  (By  Mr.  Hoppe) :  And  who  was  it  that 
brought  up  to  date? 

A.     The  Hart  group. 

Q.  Was  anything  said  during  that  conversation 
about  the  delivery  or  payment  of  the  balance  of 
the  turkey  logs  which  were  still  in  stock? 

A.  Yes.  Mr.  Beyers  told  Mr.  Adams  that  on 
future  deliveries  there  would  be  sight  draft  bill  of 
lading. 

Q.  Do  you  recall  whether  Mr.  Adams,  in  the 
course  of  this  conversation,  made  any  comments 
along  the  lines  of  payment? 

A.  The  comment  Mr.  Adams  made  was  that  that 
could  be  handled  because  they  had  just  completed 
their  own  financing  arrangements  in  Chicago. 

Q.  Can  you  recall  any  other  conversation  along 
the  line  of  payment  for  future  delivery  of  the  tur- 
key logs  which  occurred  at  that  time? 

A.     I  don't  recall  any  further  conversation. 

Mr.  Hoppe:     That  is  all.  [45] 
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Cross-Examination 
By  Mr.  Ruff: 

Q.  Mr.  George,  you  did  not  handle  any  of  the 
financial  arrangements  of  this  partnership  between 
yourself  and  Mr.  Towle,  did  you? 

A.     No;  I  did  not. 

Q.  In  other  words,  all  of  the  financial  arrange- 
ments, the  manner  of  shipment,  the  manner  of  pay- 
ment for  the  logs,  the  manner  of  transactions  as 
between  your  partnership  and  Norbest  or  between 
your  partnership  and  the  Chicago  Corporation,  all 
those  were  handled  by  Mr.  Towle? 

A.     That  is  correct. 

Q.  Your  only  relationship  to  the  matter  was  in 
a  sales  capacity;  is  that  correct,  basically? 

A.  Well,  basically,  our  general  partnership 
agreement  under  a  paragraph  in  there  called 
''Duties  of  the  Partners,"  Mr.  Towle  was  to  devote 
the  major  portion  of  his  time  to  sales.  I  was  to  de- 
vote the  major  portion  of  my  time  to  the  procure- 
ment or  manufacture  of  the  product. 

Q.  I  see.  But,  in  fact,  Mr.  Towle  handled  all 
the  financial  matters? 

A.     That  is  correct. 

Q.  Tn  other  words,  if  an  arrangement  were  to 
be  made  between  your  partnership  and  Norbest 
with  regard  to  some  duties  of  Norbest,  and  I  am 
tallving  now  about  agency,  that  would  be  [46]  mad(^ 
bv  Mr.  Towle?  A.    Yes. 
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Q.  And  you  would  have  nothing  to  do  with 
that?  A.     No,  sir. 

Q.  And  by  the  same  token,  if  arrangements 
were  made  between  your  partnership  and  the  Chi- 
cago Corporation  with  regard  to  the  method  of  pay- 
ment and  that  type  of  thing,  that  would  be  handled 
by  Mr.  Towle,  and  you  would  have  nothing  to  do 
with  that?  A.     That  is  correct,  sir. 

Q.  It  is  the  fact,  is  it  not,  that  the  method  of 
handling  that  was  followed  here  up  to  August  the 
10th  or  thereabouts  was  that  the  ISTorbest  people 
would  receive  orders  from  your  organization  for 
shipment  to  various  points;  is  that  correct? 

A.     Generally,  yes. 

Q.  And  you  would  have  in  turn  received  those 
orders  from  Chicago  after  Chicago  became  inter- 
ested in  the  product? 

A.  Likewise,  generally  that  is  the  way  it  was 
intended  to  be. 

Q.  And,  had  you  had  anything  to  do  with  the 
arrangements  that  were  made  with  the  Chicago  peo- 
ple, and  I  am  referring  specifically  now  to  the  con- 
tract that  was  entered  into  between  your  organiza- 
tion and  the  Chicago  gToup,  which  has  been  intro- 
duced in  evidence  here  as  Plaintiff's  Exhibit  6  ?  [47] 


A.     Yes.  I  sat  in  on  those  negotiations  leading 
to  this  contract. 
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Q.  And  by  the  same  token,  you  had  to  do  with 
and  were  familiar  with  any  negotiations  which  led 
to  the  sales  agreements  between  Norbest  and 
George  Towle?  A.     Yes;  I  am. 

Q.  Now,  this  agreement— that  has  been  intro- 
duced in  evidence  as  Plaintiffs'  Exhibit  4— this 
agreement  between  Norbest  and  George  Towle  was 
entered  into  in  Salt  Lake  City  in  May  of  1954,  on 
or  about  the  25th;  is  that  correct  f 

A.     That  is  correct. 

Q.  At  or  about  the  same  time,  discussions  were 
had,  were  they  not,  with  Mr.  Hart  of  the  Chicago 
group  making  the  arrangements  which  ultimately 
led  to  this  agreement  of  June  10,  introduced  in  evi- 
dence  as  Plaintiffs'  Exhibit  6^  In  other  words,  you 
had  discussions  of  whatever  future  arrangements 
were  [48]  going  to  be  made  with  Chicago,  did  you 
nof?  A.     That  is  correct. 

*       -x-       * 

Q.  *  *  *  I  notice  that  in  the  sales  agreement 
between  Mr.  Towle  and  the  Norbest  people  it  pro- 
vided for  a  sales  price  of  99  cents  per  pound  for 
190,000  pounds  with  the  further  provision  that 
after  100,000  pounds  have  been  withdrawn  from 
storage  and  paid  for,  the  price  would  be  reduced 
to  95  cents,  retroactive  on  the  whole  amount  of 
shipment;  is  that  correct? 

A.     That  is  correct. 

Q.     Were  you  familiar  with  that? 

A.    T  was.  [49] 


Norbest  Turkey  Growers  Assn.,  etc.  59 

(Testimony  of  Fred  Greorge.) 

Q.  Mr.  George,  how  was  that  meeting  arranged 
in  Salt  Lake  City? 

A.     Which  meeting  do  you  refer  to,  Mr.  Ruff? 

Q.  The  one  you  have  testified  to  on  your  direct 
examination. 

A.     You  mean  the  August  meeting? 

Q.     Yes. 

A.     Yes.   As   I   recall,   I   first   learned   that   the 

« 

meeting  was  contemplated  through  Mr.  Towle. 

Q.     Yes?  [50] 

A.  And  I  am  not  clear  as  to  whether  Mr.  Towle 
had  been  advised — I  believe  he  had  been  advised 
by  the  Chicago  group  that  it  might  be  well  to  have 
another  meeting. 

Q.     I   see. 

A.  And  whether  or  not  there  were  confirming 
letter — or,  it  could  have  been  handled  by  telephone. 
As  I  recall,  Mr.  Towle  advised  me  that  he  was 
stopping  off  in  Salt  Lake  City  on  his  way  to  New 
York  and  would  be  there  on  the  9th  and  wanted  to 
know  if  I  would  be  there. 

Q.  Is  it  the  fact  that  at  this  time  Mr.  Towle 
w^as  in  default  under  his  contract  to  Norbest  be- 
cause the  total  amount  of  shipments  called  for 
under  his  contract  had  not  been  taken;  isn't  that 
correct  ? 

A.    Well,  the  record  would  so  show  that,  I  think. 

Q.  Yes.  At  this  time,  at  this  point  in  time,  Mr. 
Towle  was  in  default  under  his  contract? 

A.     I  think  that  is  correct. 

Q.     Now,  the  meeting  that  was  had  in  *  *  *  Salt 
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Lake  City,  I  assume  was  primarily  directed  toward 
the  point  of  making  some  arrangements  because 
Mr.  Towle  had  made  plans  to  vacation  in  Europe 
for  a  period  of  time;  isn't  that  correct"? 

A.     I  think  that  was  the  main  reason. 

Q.  In  other  words,  it  was  his  desire  to  make 
some  [51]  arrangements  for  the  merchandising  of 
this  material  while  he  was  gone;  isn't  that  correct? 

A.     I  think  that  is  correct. 

Q.  In  that  connection  and  with  regard  to  the 
handling  of  the  material  or  the  method  of  ship- 
ment or  payment,  you  had  never  used  the  sight 
draft  or  sight  draft  bill  of  lading  from  the  part- 
nership to  Chicago,  had  you? 

*     *     * 

A.     Not  to  my  knowledge. 

Q.  Up  to  this  point  in  time  there  had  never 
been  sent  from  the  Towle  organization  in  San 
Francisco  to  the  Hart  organization  in  Chicago  any 
sight  draft  or  sight  draft  bill  of  lading?  It  was  all 
handled  on  invoice? 

A.     That  is  my  understanding. 

Q.  Except  for  a  few  instances  where  the  Chi- 
cago organization  had  specifically  requested  a  sight 
draft  to  a  third  party  customer?  That  had  hap- 
pened, hadn't  it? 

A.    Yes.  I  think  that  had  happened. 

Q.  In  other  words,  in  some  instances,  the  Chi- 
cago organization,  who  was  your  buyer,  so  to  speak, 
had  requested   a   sight   draft,   for  instance,   to   an 
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organization  in  Independence,  Missouri,  or  Wichita, 
Kansas,  where  a  shipment  was  being  made  directly 
to  them,  and  they  had  specifically  requested  a  [52] 
sight  draft;  that  is  right,  isn't  it?  A.     Yes. 

Q.  And  yon  then,  in  turn,  passed  down  this 
order  to  Norbest,  who  followed  that  instruction  as 
to  those  specific  orders'?  A.     Yes. 

Q.  Now,  in  this  conversation  that  you  had  in 
Salt  Lake  City,  isn't  it  a  fact  that  the  discussion 
that  was  had  with  regard  to  the  sight  draft  bill  of 
lading  related  to  future  shipments  of  that  type,  in 
other  words,  to  third  parties,  and  it  was  not  con- 
cerned with  shipments  that  were  to  be  made  directly 

to  Chicago? 

*     *     * 

A.  Well,  the  conversations,  just  as  T  can  recall 
it,  is  just  as  I  gave  it  to  you  awhile  ago,  that  when 
Mr.  Adams  gave  Mr.  Beyers  the  check  with  the  re- 
mark that  he  thought  that  just  about  balanced  the 
account,  Mr.  Beyers,  I  think,  sent  the  check  out 
to  the  accounting  department.  The  information 
came  back,  and  Mr.  Beyers  said  that  he  was  glad 
to  get  it,  and  that  from  now  on  the  shipments  will 
be  SDBL. 

Q.  The  shipments  would  be  made  SDBL.  Now, 
part  and  parcel  of  this  arrangement  that  you  made 
in  Salt  Lake  City  at  this  time  contemplated  the 
Chicago  group  taking  over  the  [53]  entire  remain- 
ing inventory  in  the  warehouse,  did  it  not? 

A.     Yes. 
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Q.  In  other  words,  that  was  the  purpose  of  the 
meeting^  Mr.  Towle  was  in  default  under  his  con- 
tract, as  you  have  stated,  and  as  you  may  recall 
from  some  of  the  letters  that  were  sent ;  and  I  par- 
ticularly refer  you  to  a  letter.  Plaintiffs'  Exhibit 
9,  dated  July  30,  from  Mr.  Beyers  to  Mr.  Towle. 
It  states  in  there: 

"I  hope  that  the  money  on  the  turkeys  now  billed 
will  be  into  us  early  next  month.  I  would  suggest 
that  if  the  turkey  logs  are  not  all  billed  by  the  10th 
that  they  be  transferred  over,  and  we  will  bill  them 
to  you." 

Now,  Mr.  Towle  wanted  to  make  some  arrange- 
ment so  that  this  wouldn't  happen  while  he  was 
gone.  That  is  true,  isn't  it?  A.     That's  right. 

Q.  And,  so  the  intent  and  purpose  of  this  meet- 
ing was  to  arrange  for  a  complete  transfer  of  this 
inventory  in  the  warehovises  from  the  Norbest  peo- 
ple over  to  the  Chicago  group  I  Now,  that  is  what 
was  intended,  was  it  not? 

A.  Well,  I  had  nothing  to  do  with  the  negotia- 
tions, and  I  can  only  pass  judgment  on  this.  I 
haven't  seen  that  letter  until  this  case  came  up 
here. 

Q.  You  mean  you  haven't  seen  it  until  [54] 
today? 

A.  I  saw  it  just  a  few  days  ago  after  I  reached 
California.  I  never  saw  it  before  then. 

*     *     * 

Q.  Now,  so  I  may  have  your  language  clear, 
you  say  that  Mr.  Beyers  told  Adams  that  on  future 
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deliveries  there  would  be  sight  draft  bill  of  ladings ; 

is  that  correct  *? 

A.     It  would  be  a  SDBL  basis. 

Q.  Did  he  say  future  deliveries  to  Chicago  di- 
rectly % 

A.  I  don't  think  that  was  said  directly.  In  other 
words,  what  he  said  was  that  on  future  deliveries 
there  would  be  sight  draft  bill  of  lading,  [55] 
SDBL 


Redirect  Examination 
By  Mr.  Hoppe: 

Q.  Mr.  George,  with  regard  to  your  testimony 
concerning  the  duties  which  you  had  for  the  part- 
nership, before  this  meeting  which  you  had  with 
Mr.  Adams  and  with  Mr.  Beyers  on  the  10th,  be- 
fore that  meeting,  had  Mr.  Towle  given  you  any 
instructions  as  to  what  should  be  done  at  the  meet- 
ing with  regard  to  pajrment  for  the  turkey  logs? 

Mr.  Ruff:  Object  to  that  on  the  same  grounds. 
It  is  hearsay,  so  far  as  any  instructions  given  by 
Mr.  Towle  to  Mr.  George. 

Mr.  Hoppe :  He  opened  it,  your  Honor,  when  he 
Avent  into  the  duties  which  Mr.  George  had. 

Mr.  Ruff:  If  the  Court  please,  my  examination 
of  the  witness  was  with  regard  to  his  general  fa- 
miliarity, business  background,  and  so  forth,  not 
in  regard  to  this  limited  issue  of  instructions  given 
by  Mr.  Towle  to  him  as  to  this  meeting. 
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Mr.  Hoppe :  You  asked  him  about  that,  counsel. 
You  asked :  In  your  duties  for  the  partnership,  Mr. 
Towle  handled  all  of  the  financial  matters.  So,  you 
opened  up  this  line  of  testimony. 

Mr.  Ruff:  I  will  submit  the  matter  to  your 
Honor. 

The  Court:  I  don't  see  that  he  particularly 
opened  up  [56]  this  line.  I  know  the  testimony,  Mr. 
Hoppe,  but  my  inclination  would  be  to  sustain  the 
objection  as  it  presently  stands,  but  I  realize  that 
in  the  question  of  redirect  examination,  any  field 
that  is  opened  by  cross  is  opened  for  you  to  go 
farther,  but  I  don't  see  that  that  phase  of  it  is 
opened. 

Mr.  Hoppe :  Well,  I  may  ask  the  question  under 
Rule  43,  your  Honor.  It  won't  be  very  long. 

The  Court:  This  witness  is  your  own  witness. 
He  is  not  adverse. 

Mr.  Hoppe:  No.  Under  Rule  43,  objected  testi- 
mony may  be  received  for  the  purpose  of  making 
a  record. 

The  Court:     All  right.  Go  ahead. 

Mr.  Hoppe:  The  following  questions  are  sub- 
mitted under  Rule  43: 

Q.  Mr.  George,  before  this  meeting  on  June  10, 
had  Mr.  Towle  given  you  any  instructions  with  re- 
gard to  the  payment  of  future  deliveries  of  the 
turkey  logs? 

A.    You  mean  on  August  10? 

Q.     August  10th.  Pardon  me. 

A.     He  had  not  given  me  any  specific  instruc- 
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tions.  None,  I  think,  until  the  evening  of  the  9th. 

The  evening  of  the  9th  of  August,  he  did. 

Q.  What  were  the  instructions  you  were  given 
on  the  evening  of  the  9th? 

A.  They  were  given  me  by  Mr.  Towle  after  he 
had  determined  [57]  that  he  would  not  be  present, 
definitely  determined  that  he  would  not  be  present 
for  the  meeting  of  the  morning  of  the  10th. 

*     *     * 

Q.     Would  you  go  on,  Mr.  George? 

A.  Mr.  Towle  called  me  in  my  room  and  said 
that  he  had  received  the  weather  report  and  that 
he  and  Mrs.  Towle  would  be  taking  off  early  the 
next  morning,  that  he  would  not  be  in  the  meeting 
with  Mr.  Beyers;  and,  as  I  recall,  he  asked  me  to 
come  down  to  his  room,  and  his  instructions  to  me 
were  that  after  the  check  was  received  which  Mr. 
Adams  had  indicated  to  both  Mr.  Beyers  and  Mr. 
Towle,  as  I  understand  it,  was  in  the  mail,  after 
that  check  was  received  that  I  was  to  make  sure 
that  there  was  an  understanding  that  the  balance 
of  the  inventory  would  be  handled  on  an  SDBL 
basis. 

Mr.  Hoppe:  That  is  all.  That  is  the  end  of  my 
redirect  examination. 

The  Court :     Any  further  cross-examination  ? 

Mr.  Riiff:     One  question,  your  Honor. 
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Recross-Examination 
By  Mr.  RufP: 

Q.  In  your  direct  testimony,  you  related  that 
the  conversation  which  took  place  in  your  meeting 
of  August  10th  [58]  in  Mr.  Beyers'  of&ce,  at  which 
time  Mr.  Adams  was  present  was  as  follows:  You 
said  that  Mr.  Adams  and  Mr.  Beyers  were  in  there 
with  you,  that  Mr.  Adams  had  received  a  check  of 
over  $50,000,  that  he  gave  it  to  Mr.  Beyers,  stating 
that  it  would  about  bring  them  up  to  date  in  his 
opinion;  that  Mr.  Beyers  then  sent  the  check  out 
and  that  Mr.  Beyers  then  told  Mr.  Adams  that  on 
future  deliveries  there  would  be  sight  draft  bill  of 
lading,  and  that  Mr.  Adams  said  that  he  thought 
that  could  be  handled  because  they  had  just  com- 
pleted financing  in  Chicago.  Now,  that  was  your 
direct  testimony  with  regard  to  the  conversation  at 
that  meeting?  A.     Yes. 

Q.  That  is  to  the  best  of  your  present  recollec- 
tion all  of  the  conversation  that  took  place  at  that 
meeting;  is  that  correct  I 

A.  The  only  other  conversation  that  took  place 
was  very  short  in  regard  to  Mr.  Adams'  request, 
I  believe,  for  some  letters  to  be  written  and  Mr. 
Beyers  dictated  the  letters. 

Q.  You  said  nothing  at  that  time  about  any  sight 
draft  bill  of  lading*? 

A.     No,  sir.  I  didn't.  [59-61] 
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*     *     * 


GEOEGIE   J.   TOWLE 

called  as  a  witness  by  the  plaintiffs,  being  first  duly 
sworn,  thereupon  testified  as  follows: 


*     *     * 


Direct  Examination 
By  Mr.  Hoppe: 

Q.  Mr.  Towle,  you  are  one  of  the  plaintiffs  in 
this  action*?  A.     Yes. 

Q.  And  you  are  a  citizen  of  the  State  of  Cali- 
fornia? A.     Yes,  sir. 

Q.  I  hand  you  Plaintiffs'  Exhibits  6  and  7  and 
ask  if  you  are  one  of  the  partners  of  the  partner- 
ship referred  to  in  that  agreements 

A.     Yes;  I  am. 

Q.  And  I  hand  you  Plaintiffs'  Exhibit  4,  and 
I  ask  if  you  are  the  George  Towle  referred  to  in 
that  agreement?  [62]  A.     Yes;  I  am. 

Q.  Referring  to  Plaintiffs'  Exhibit  4,  would  you 
tell  us  whether  that  contract  was  entered  into  by 
you  on  your  own  personal  behalf  or  on  behalf  of 
the  partnership  represented  by  Plaintiffs'  Ex- 
hibits  

*  *     * 

6  and  7. 

*  *     * 

A.  Yes.  I  was  acting  in  behalf  of  the  partner- 
ship. 
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Q.  Mr.  Towle,  have  you  heard  Mr.  Fred 
George's  testimony  about  the  meeting  in  Salt  Lake 
City  on  August  9th  and  10th  of  1954'? 

A.     Yes;  I  did.  [63] 

*     *     * 

Q.  During  that  period  of  time,  do  you  recall  any 
instructions  which  you  may  have  given  Fred  George 
concerning  the  payment  of  future  deliveries  of  tur- 
key logs  ?  A.    Yes. 

Q.  Would  you  please  state  the  facts  and  cir- 
cumstances of  the  instructions  which  you  gave  to 
Mr.  George? 

Mr.  Ruff:  If  the  Court  please,  I  object  to  the 
question  on  the  same  grounds  previously  given  with 
regard  to  the  same — to  Mr.  George,  on  the  ground 
it  is  hearsay. 

The  Court:  Is  this  again  one  of  the  res  gestae 
offers? 

Mr.  Hoppe:  No.  This  is  on  the  fact  that  in  the 
defendants'  cross-examination  of  Mr.  George,  they 
went  into  the  duties  which  Mr.  George  had  at  this 
meeting  on  the  10th,  and  since  the  only  person  who 
could — the  only  way  that  the  duties  can  be  deter- 
mined is  by  knowing  what  the  relationship  between 
the  parties  actually  is,  that  in  my  opinion  would 
be  an  exception  to  the  hearsay  rule. 

Mr.  Ruff:  If  your  Honor  please,  that  is  the 
same  [64]  matter  which  we  discussed  before.  That 
question  of  Mr.  George  was  not  with  regard  to 
what  duties  he  had  at  that  meeting  of  August  10th. 
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I  questioned  liim  generally  with  regard  to  Ms  re- 
lationship to  the  organization.  This  question  seeks 
to  do  by  indirection  what  cannot  be  done  directly. 

The  Court:  I  think  it  is  hearsay.  I  will  have  to 
sustain  the  objection. 

Mr.  Hoppe :    May  I  have  the  answer  under  Rule 

43,  pleased 

*  *     * 

The  Witness:  I  had  given  Mr.  George  instruc- 
tions, I  guess  you  would  say,  or  authority  to  speak 
to  Mr.  Adams.  The  next  morning,  that  is  the  morn- 
ing of  the  10th,  we  had  planned  on  leaving  early. 
I  didn't  know  whether — I  didn't  except  to  see  Mr. 
Adams  the  next  morning,  because  we  were  leaving 
immediately  for  the  East,  and  I  told  Mr.  George 
that  when  the  check  came  in  from  Chicago  that  he 
should  at  that  time  inform  Mr.  Adams  that  future 
shipments  would  be  on  sight  draft. 

Mr.  Hoppe:  These,  again,  are  under  Rule  43-C, 
your  Honor.  [65] 

The  Court:     Yes. 

*  *     * 

Mr.  Hoppe :  *  "  *  Were  you  present  at  any  time 
that  such  information  concerning  the  sight  draft 
was  communicated  to  Mr.  Adams'? 

Mr.  Ruff:    By  Mr.  George? 

The  Witness :     By  Mr.  George  ? 

Mr.  Hoppe :     By  anyone. 

A.    By  someone,  yes. 
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Q.    When  was  that? 

A.     That  was  the  next  morning  at  breakfast. 

Q.  And  who  commmiicated  this  information  to 
Mr.  Adams'?  A.     I  did. 

Q.    What  did  you  tell  Mr.  Adams? 

A.  After  he  showed  me  the  check,  I  told  him 
that  we  were  very  glad  to  have  it,  and  that  from 
now  on,  in  the  future,  it  would  be  paid — it  must 
be  paid  for  on  sight  draft. 

Mr.  Hoppe:  And  now  I  am  going  back  off  of 
Rule  [66]  43-C,  your  Honor. 

Q.  Did  you  see  Mr.  Herb  Beyers  during  the 
two-day  period  of  August  9  and  August  10  of  1954? 

A.     Yes;  I  did.  [67] 

*  *     * 

Q.     What  time  did  you  get  to  Salt  Lake? 

A.     It  was  early  in  the  afternoon  of  the  9th. 

Q.     When  did  you  leave  Salt  Lake  City? 

A.  We  left  about  9:00  o'clock  on  the  morning 
of  the  10th. 

Q.  During  the  period  beginning  in  the  morning 
on  the  9th  and  ending  in  the  morning  on  the  10th, 
did  you  make  at  any  time  during  that  period  any 
statement  to  Mr.  Beyers  giving  him — saying  that 
he  might  extend  credit  to  Towle  Food  Products 
Company  or  words  to  that  effect?  [68] 

*  *     * 

The  Witness:     Not  that  I  recall. 
Q.     (By  Mr.  Hoppe) :    When  did  you  first  learn 
that  Mr.  Beyers  or  the  defendant  Norbest  Turkev 
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Growers  Corporation  did  [69]  extend  credit  to  the 

Towle  Foods  Products  Company'? 

A.     About  the  22nd  of  October.  *  *  *  1954. 

Q.  *  *  *  did  you  have  any  conversations  with 
anybody  of  Norbest  Turkey  Growers  Association 
or  have  any  correspondence  with  them  between  Au- 
gust 10th  and  October  24th'? 

A.     No.  No  contact. 

Q.  I  note  that  the  name  of  your  company  on 
some  of  these  invoices  is  given  as  the  Towle  Manu- 
facturing Company,  and  that  there  is  a  company 
in  Chicago  by  the  name  of  Towle  Food  Products 
Company.  Would  you  state  the  identity  of  those 
two  concerns'? 

A.  The  Towle  Manufacturing  Company  is  my 
o^vn  corporation  in  Walnut  Creek,  and  the  Towle 
Food  Products  Company  is  an  Illinois  corporation. 
That  is  the  Hart  group. 

Q.  And  that  is  the  name  of  the  corporation  that 
was  once  known  as  the  Turkey  Log  Corporation  ? 

A.    Yes. 

45-  *  * 

Mr.  Hoppe:  Your  Honor,  we  offer  in  evidence 
as  Plaintiffs'  Exhibit  16- A — we  are  taking  this  out 
of  order  [70]  so  it  \^ill  appear  in  a  logical  place — 
a  statement  of  account  of  Towle  Manufacturing 
Company  dated  September  21,  1954. 

*  *  *  prepared  by  Norbest  Turkey  Growers  As- 
sociation. 
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The  Court:    It  will  be  admitted  into  evidence  as 
Plaintiffs'  Exhibit  16- A. 


Mr.  Hoppe :    Plaintiffs  rest,  your  Honor.  [71-80] 

*     *     * 

GEORGE  TOWLE 
recalled  as  an  adverse  witness  by  the  defendants, 
having  previously  been  duly  sworn,  thereupon  testi- 
fied as  follows: 

The  Court:  He  is  being  called  as  an  [81]  ad- 
verse witness  under  the  original  Rule  43-B? 

Mr.  Ruff:     That  is  correct. 

The  Court:  You  may  cross-examine  upon  any 
subject  relative,  because  you  are  not  limited  by  any 
direct  examination. 

Cross-Examination 
By  Mr.  Ruff: 

Q.  Mr.  Towle,  after  you  left  Chicago,  or  Salt 
Lake  City,  on  the  morning  of  August  10,  did  you 
then  go  to  Chicago*?  A.     No,  sir. 

Q.     You  went  straight  to  New  York? 

A.     No,  sir. 

Q.     When  did  you  arrive  in  New  York  City? 

A.  We  arrived  in  New  York  City  on  the — three 
days  elapsed.  That  would  be  the  12th. 

Q.     On  the  12th'? 

A.     The  12th  of  August. 

Q-     After  you  arrived  in  New  York  City,  you 


Norhest  Turkey  Growers  Assn.,  etc.  73 

(Testimony  of  George  J.  Towle.) 

wrote  a  letter  to  Mr.  Clarence  Betz,  who  was  your 

accountant,  did  you  not?  A.     Yes. 

Q.  And  Mr.  Betz  was  handling  matters  for  you 
in  your  absence,  was  he  not,  with  regard  to  this 
Norbest  affair'? 

A.  He  was  handling  matters  in  regard  to  the 
bookkeeping,  and  regarding  checks,  receiving 
checks,  and  paying  checks.  [82]  My  secretary  at 
the  office  took  care  of  correspondence.  The  corre- 
spondence and  general  office. 

Q.  But,  he  was  handling  the  financial  end  of  the 
Norbest  transaction? 

A.  Yes.  Just  a  minute.  With  one  exception.  The 
checks  that  would  come  in  would  be  deposited  by 
my  secretary. 

Q.  Yes,  but  he  is  the  one  who  looked  at  them, 
verified  them  and  checked  the  amount  and  that 
type  of  thing?  A.    Yes. 

Q.  Now,  you  wrote  Clarence  Betz  on  August  12 
from  New  York  City  with  regard  to  the  meeting 
that  you  had  had  mth  Norbest  and  Adams,  did 
you  not?  A.     Yes;  I  did. 

Q.  I  will  hand  you  this  letter  and  ask  if  that 
is  the  letter  you  wrote  to  Mr.  Betz? 

A.     That  is  the  one. 

Mr.  Ruff:  I  ask  that  this  be  introduced  as  next 
in  order. 

The   Court:     All  right.   Defendants'   Exhibit  A 

will  be  admitted. 

*     *     * 

Q.     (By  Mr.  Ruff)  :     In  this  letter  you  state : 
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''Dear  Clarence:  Had  a  visit  with  Norbest,  [83] 
Adams  of  Towle  Food  Products  in  Chicago  on 
Monday" 

You  say  you  weren't  in  Chicago?  A.     No. 

Q.  Is  the  letter  in  error  in  that  respect,  that  it 
says  you  had  the  meeting  in  Chicago  on  Monday? 

A.    It  is. 

Q.  What  should  "Chicago"  be  in  this  letter, 
"Salt  Lake"?  A.     "Salt  Lake." 

Q.     You  then  go  on  to  say: 

"Tuesday  Adams  was  to  give  Norbest  a  check 
for  all  our  unpaid  invoices  to  Norbest  at  $1.05  per 
pound." 

That  you  knew  because  of  the  conversations  you 
had  in  Salt  Lake;  is  that  correct?  A.     Yes. 

Q.  You  go  on  to  include  your  estimate  of  what 
you  owe  Norbest  at  99  cents  up  to  and  including 
the  invoice  1858,  which  he  gave  you,  and  2862, 
which  I  do  not  believe  you  had  received. 

"Towle  Food  Products  still  owes  for  four  in- 
voices. 

"I  have  boxed  the  enclosed,  which  Norbest  is 
not  billing  them  for,  as  we  have  paid  them." 

Now,  that  portion  of  the  letter  relates  to  certain 
earlier  invoices  that  you  had  sent  to  the  Chicago 
group,  does  it  not? 

A.     That  is  true.  [84] 

Q.     And  for  which  you  had  not  been  paid? 

A.    Yes. 

Q.  And  which  Norbest  was  not  going  to  bill  Chi- 
cago for?  A.    Yes. 
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Q.  Adams  said  he  would  include  them  in  his 
check  to  Norbest?  Is  that  what  that  check  is,  that 
$50,000  check  that  Adams  gave  to  Norbest  in  Salt 
Lake?  A.     I  don't  know. 

Q.     You  don't  know^  what  that  had  reference  to? 

A.     No;  I  don't. 

Q.     Would  reading  the  letter  help  you  a  bit? 

A.  No.  I  read  it  over  before.  I  still  can't — don't 
know  what  he  is  referring  to,  what  check  he  was 
referring  to. 

Q.     You  then  go  on  to  say: 

"Please  check  this  when  you  get  the  receipt  and 
statement  from  Norbest.  If  not  paid,  send  them  a 
statement." 

By  saying  "send  them  a  statement,"  you  refer  to 
Chicago,  do  you  not?  A.    Yes. 

Q.  Not  Norbest.  Then  you  go  on  to  say:  "T.F.P. 
Inc." 

The  Court:     What  is  T.F.P.  Inc.? 

The  Witness:  That  is  Towle  Food  Products, 
Inc.,  Chicago. 

Q.     (By  Mr.  Ruff) :     That  is  Chicago?  [85] 

A.    Yes. 

Q,  "T.F.P.,  Inc.,  have  also  agreed  to  be  invoiced 
and  pay  for  some  80,000  and  pay  up  by  August  20. 
We  should  receive  our  check  from  Norbest  shortly 
after. 

"Fred  G-eorge  will  be  in  touch  with  you  and  can 
explain  anything  regarding  our  understanding. 
Had  great  trip" — et  cetera. 

Now,  the  understanding,  the  agreement  that  was 
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arrived  at  when  you  were  in  Salt  Lake  was  as  it 
is  expressed  in  this  letter,  is  it  not,  that  Chicago 
would  be  invoiced  for  the  balance  of  this  com- 
modity, for  these  80,000  pounds,  and  that  they 
would  then  pay  up  on  the  invoices  by  August  20. 
Now,  that  is  what  the  understanding  and  the  agree- 
ment was  in  Salt  Lake,  was  it  not? 

A.     There  is  something  inconsistent  in  that  letter. 

Q.     Well,  you  wrote  the  letter. 

A.  I  know.  I  know,  but  there  is  something  in- 
consistent there,  because 

Q.  Now,  before  you  start  answering  that,  just 
answer  my  first  question.  This  is  the  agreement 
that  you  arrived  at  in  Salt  Lake,  was  it  not,  that 
the  Chicago  people  would  be  invoiced  by  Norbest 
and  they  would  pay  up  the  invoices'? 

A.  My  recollection,  Mr.  Ruff,  is  that  at  the 
time 

Q.  You  can  answer  that,  Mr.  Towle,  yes  or  no, 
and  then  [86]  explain  your  answer  if  you  wish. 

Mr.  Ruff:  I  ask  that  the  witness  be  instructed 
to  do  so,  your  Honor. 

Mr.  Hoppe:  If  you  can't  answer  with  a  yes  or 
no  answer 

The  Court:  I  was  going  to  say,  he  may  or  may 
not  be  able  to  answer  it  yes  or  no.  If  he  can't,  he 
certainly  can  explain,  but  I  want  you  to  give  as 
direct  an  ansAver  as  possible.  Then,  you  can  explain. 
Do  you  understand  the  question? 

The  Witness:  Yes,  but  I  think  I  have  to — let 
me  say  it  this  way:  I  don't  remember.  I  don't  re- 
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call  that  I  was  aware  of  an  extension  of  time  to 
the  20th  of  August.  Now,  as  I  say,  that  is  something 
inconsistent  mth  my  memory.  Now,  how  to  account 
for  it,  I  don't  know.  I  say  Chicago  in  there  when 
I  obviously  meant  Salt  Lake. 

Q.  (By  Mr.  Ruff) :  You  say  you  don't  under- 
stand that  because  you  don't  recall  that  you  were 
aware  of  an  extension  of  time  to  August  20 '^  On 
your  direct  testimony  my  recollection  is  that  you 
stated  that  you  had  not  communicated  with  any- 
body from  Norbest  after  you  left  Salt  Lake  on 
August  10th  ^ 

A.  To  the  best  of  my  recollection  I  did  not  cor- 
respond with  anybody  from  Norbest. 

Q.  Nor  did  you  communicate  with  anybody 
from  Chicago;  is  that  correct?  [87] 

A.  To  the  best  of  my  knowledge.  I  can't  say. 
That  is  what  I  believe  is  inconsistent  in  something 
there  or  something  I  said.  Now,  I  can't  explain  it, 
Mr.  Rufe. 

Q.  Well,  you  wouldn't  have  said  it  unless  you 
had  known  it,  would  you? 

A.  No.  Well,  I  don't  know  how  I  could,  because 
I  had  left  by  the  time  Mr.  Beyers  and  Mr.  George 
and  Mr.  Adams  wrote  that  letter,  or  whoever  wrote 
the  letter.  I  guess  it  was  Mr.  Beyers. 

Q.  You  didn't  create  it  out  of  whole  cloth,  did 
you,  when  you  put  it  in  this  letter?  It  is  not  a 
fabrication  ? 

A.     I  don't  think  so,  but  I  can't  account  for  it. 

Q.     Well,  passing  the  matter  of  the  extension  of 
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time,  the  fact  of  the  matter  is  that  the  agreement 
and  understanding  that  was  arrived  at  in  Salt  Lake 
is  that  the  Chicago  people  would  be  invoiced  by 
Norbest  and  they  would  pay  on  the  basis  of  these 
invoices  ? 

A.  Well,  yes,  but  when  you  invoice,  invoice  and 
pay  for  by  a  date,  I  think  that  is  significant  of 
probably — aside  from  a  C.O.D.,  a  sight  draft,  a 
C.O.D. 

Q.  That  is  not  my  question.  My  question  is  that 
it  was  the  understanding  that  the  Chicago  people 
would  be  invoiced;  isn't  that  correct *? 

A.     Yes. 

Q.  All  right.  That  was  the  understanding,  that 
they  [88]  would  be  invoiced. 

Mr.  Hoppe:  You  haven't  read  the  whole  sen- 
tence to  the  witness,  counsel. 

Mr.  Ruif :  I  am  not  referring  to  the  letter.  I 
am  asking  the  man  about  his  understanding,  which, 
I  assume,  on  August  the  12th,  two  days  after  the 
meeting,  would  be  much  better  than  his  present 
recollection. 

Q.    You  would  agree  to  that,  wouldn't  you? 

A.     I  would. 

Q.  And  the  understanding  was  that  they  would 
be  invoiced. 

Now,  there  was  no  agreement,  was  there,  with 
regard  to  any  sight  draft  billing? 

A.    No  agreement  between  Norbest  and  myself? 

Q.     Correct. 
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A.  No.  You  are  referring  to  a  written  agree- 
ment? 

Q.     A  written  or  oral. 

A.     I  can't  answer  that.  I  don't  recall. 

Q.     You  don't  recall? 

A.  I  don't  recall  there  was  anything  oral,  and  I 
am — I  know  there  is  no  written  agreement.  I  am 
sure. 

Q.  In  other  words,  there  was  no  written  agree- 
ment between  yourself  and  Norbest  with  regard  to 
the  sight  draft  billing,  that  you  are  sure  of? 

A.     Nothing  written. 

Q.  All  right.  Now,  with  regard  to  the  oral  part 
of  it,  [89]  you  just  don't  know;  is  that  your  testi- 
mony? A.     Well,  I  don't  recall. 

Q.  You  don't  recall  whether  there  was  or 
whether  there  wasn't?  A.     No. 

Q.  You  recall  your  deposition  was  taken  on 
April  22nd,  1958,  do  you,  Mr.  Towle? 

A.     Yes. 

Q.  I  will  ask  you  to  refer  to  the  deposition.  It 
is  Page  47,  Lines  13  through  19. 

Starting  right  here,  Line  13  down  through  Line 
19,  I  will  ask  whether  or  not  this  question  was 
asked  and  this  answer  given: 

"Mr.  Euff :  That  is  not  my  question  of  you,  Mr. 
Towle.  My  question  is  that  it  is  recited  in  your 
letter  of  August  12th  to  Mr.  Betz  the  understand- 
ing was  simply  this,  that  charge  would  be  invoiced 
and  they  would  make  payment  for  the  billing  of 
this  material  by  August  20th,  and  that  was  the 
extent  of  the  understanding.  There  was  no  agree- 
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ment  that  there  was  going  to  be  any  sight  draft 

billing?  A.     No  agreement,  no." 

Now,  that  was  your  answer,  wasn't  if? 

A.    Yes. 

Q.  And  that  is  your  present  testimony,  isn't  it, 
that  [90]  there  was  no  agreement  of  any  kind  that 
there  was  going  to  be  any  sight  draft  billing,  either 
oral  or  written? 

A.  Well,  you  asked  me,  I  think,  if  there  was 
anything — I  explained  that  there  was  no  agree- 
ment written.  As  to  the  oral,  I  said  I  don't  recall. 

Q.  Now,  I  am  asking  whether  you  wish  to 
change  the  testimony  that  you  gave  in  your  deposi- 
tion ?  A.     Well,  I  don 't  refer  to  any  oral 

Q.  I  don't  refer  to  anything.  I  simply  say  there 
was  no  agreement  that  there  was  going  to  be  any 
sight  draft  billing,  and  your  answer  is : 

"A.     No  agreement,  no." 

The  Court:  The  question  is:  Do  you  want  to 
change  that,  or  is  there  an  explanation  for  it? 

The  Witness:  Well,  I  don't  know  how  to  an- 
swer it. 

The  Court:  Let  us  parse  it  first.  Do  you  want 
to  change  what  you  said?  Is  there  anything  to 
change  as  far  as  you  know,  any  additions,  altera- 
tions ? 

The  Witness:  I  would  say  there  was  no  written 
agreement.  As  to  oral  agreement,  I  can't  answer. 

Mr.  Ruif :     All  right.  You  can't  answer. 

Q.  When  you  returned  from  Europe  and  saw 
Mr.  Beyers,  and  you  did  see  Mr.  Beyers  on  your 
return  from  Europe,  did  you  not? 
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A.     Yes;  I  did.  [91] 

Q.     That  was  in  October,  was  if? 

A.     Yes;  the  latter  part  of  October. 

Q.  Do  you  recall  the  date  when  you  saw  Mr. 
Beyers  1 

A.     Approximately  the  26th,  or  close  to  it. 

Q.     Where  did  you  see  Mr.  Beyers'? 

A.     In  Salt  Lake. 

Q.  And  you  made  it  your  business  to  go  see  Mr. 
Beyers  because  of  the  fact  that  you  understood  that 
he  had  some  difficulty  in  collecting  the  billing  of 
this  money,  is  that  correct? 

A.  Well,  two  reasons.  It  was  a  normal  stop  be- 
tween St.  Paul  and  California.  I  stopped  many 
times. 

Q.  You  found  out  about  the  fact  that  this 
money  hadn't  been  collected  when  you  arrived  in 
New  York  on  October  22nd;  is  that  correct "? 

A.     Yes. 

Q.  You  had  some  letter  there  waiting  for  you, 
is  that  it  '^  A.     Yes ;  that  is  true. 

Q.  When  you  saw  Mr.  Beyers  in  October  in 
Salt  Lake  City,  did  you  at  that  time  say  anything 
at  all  to  him  about  the  lack  of  sight  draft  billing, 
or  about  their  being  no  sight  draft  billing,  or  about 
his  having  failed  to  bill  sight  draft  or  anything  of 
that  sort? 

A.  Well,  this  is  going  to  somid  rather  strange, 
but  I  don't  recall  any  conversation  at  all.  I  remem- 
ber seeing  Mr.  [92]  Beyers  in  his  office.  What  we 
talked  about,  I  haven't  any  idea. 
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Q.  I  refer  you  to  Page  80  of  your  deposition, 
at  Lines  18  through  25,  which  represents  questions 
being  asked  of  you  by  your  own  counsel,  Mr. 
Hoppe,  and  I  also  refer  you  at  the  same  time  to 
Page  81,  Lines  21  through  25,  and  ask  whether  or 
not  these  questions  were  asked  and  these  answers 
given: 

"Mr.  Hoppe:  Now,  you  were  asked  whether  you 
discussed  the  question  when  you  saw  Herb  Beyers 
on  your  return  from  your  trip  to  NeAv  York  to  Eu- 
rope when  you  dropped  in  to  see  Mr.  Herb  Beyers. 
You  were  asked  whether  you  discussed  the  question 
of  the  sight  draft  bill  of  lading  matter  with  Herb 
at  the  time  and  you  said  that  you  didn't  recollect? 

"A.     I  don't  recollect. 

"Q.  Do  you  recollect  if  Mr.  Beyers  discussed  it 
with  you? 

"A.  I  don't  recollect  any  conversation  about 
that  at  all." 

Page  81,  Line  21,  again  by  Mr.  Hoppe : 

"Q.  Do  you  recall,  try  to  think  whether  the 
sight  draft  bill  of  lading  was  discussed  at  all  by 
anybody  at  that  meeting  on  your  return  from  your 
trip  to  Europe? 

''A.  I  guess  I  have  just  strained  my  [93]  mem- 
ory a  little  bit  too  much." 

Do  you  recall  those  questions  being  asked  and 
those  answers  given?  A.     Yes. 

Q.  Do  you  wish  to  change  your  testimony  as 
represented  at  Line  25,  Page  80,  that  you  don't 
recollect  any  conversation  about  that  at  all? 
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A.  I  don't  believe  I  quite  understand,  Mr.  Ruff. 
What  is  it  you  want  me  to  answer'? 

Q.  Your  testimony  here  on  the  stand  has  been 
that  you  don't  have  any  recollection  of  any  of  the 
conversation  with  Mr.  Beyers. 

A.    Well,  isn't  that  what  I  say  here? 

Q.     Not  as  I  read  it,  Mr.  Towle. 

Mr.  Hoppe :  I  read  it  that  way  here.  I  think  it 
is  perfectly  consistent. 

The  Court:  That  is  the  point  now.  It  seems  to 
me  you  have  made  your  point. 

Mr.  Ruff :     I  will  pass,  your  Honor. 

Q.  Now,  you  also  had  a  meeting  with  Mr.  Hart 
m  Chicago,  did  you  nof?  In  November  of  19 

A.    Yes. 

Q.     Of  1954?  A.     Yes;  I  did. 

Q.  And  I  assume  that  the  purpose  of  that  meet- 
ing was  [94]  to  attempt  to  make  collection  of  that 
amount  of  money  that  you  claimed  to  be  owing  to 
you ;  is  that  correct  *?  A.     That  is  true. 

Q.  This  amount  of  money  that  you  claim  to  be 
owing  to  you  represents  simply  the  10-cent  profit 
that  you  expected  to  make  on  these  turkey  logs, 
doesn't  it?  A.     Yes.  [95-97] 

*     *     * 

Q.  At  the  time  of  your  conversation  with  Mr. 
Hart  in  Chicago,  did  you  at  all  discuss  with  him  the 
matter  of  sight  draft  bill  of  lading  and  the  failure 
to  sight  draft  or  anything  of  that  sort? 

A.     I  don't  recall  that. 
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Q.  You  don't  recall  whether  vou  did  or  not,  or 
you  don't  recall  that  you  did,  which? 

A.     Is  there  a  difference? 

Q.     Yes,  there  is  a  difference. 

The  Court:  You  can  have  a  failure  to  recollect 
something  completely,  or  you  can  remember  that 
that  was  not  the  case.   That  is  the  point. 

The  Witness:  Well,  my  recollection  is  that  I 
don't  recall  having  discussed  it. 

Q.  (By  Mr.  Ruff) :  All  right.  Now,  as  a  matter 
of  fact,  is  it  not  so  that  so  far  as  the  Norbest  people 
are  concerned  and  any  liability  on  their  part,  this 
was  purely  an  afterthought  so  far  as  you  were  con- 
cerned, was  it  not? 

A.     Which,  Mr.  Ruff? 

Q.  Any  liability  on  the  part  of  Norbest  or  re- 
sponsibility on  the  part  of  Norbest.  It  was  an  after- 
thought after  you  found  out  that  you  couldn't  get 
the  mone}^  from  Hart?  [98] 

A.  I  don't — I  wouldn't  say  that  it  was  an  after- 
thought, no. 

Q.     You  would  not  say  that  it  is  an  afterthought  ? 

A.  No.  I  think  it  is  perfectly  logical  that  we 
attempt  to  get  the  money  from  Mr.  Hart,  first,  be- 
cause he  is  the  one  that  bought  the  turkey  logs. 

Q.  I  refer  3^ou  again  to  the  deposition,  Page  75, 
Line  26,  through  Page  76,  Line  6. 

A.     Page  77? 

Q.     Page  75.  A.     75. 

Q.     The  last  line,  Line  26,  and  Page  76. 

A.     Through  Line  8? 

Q.     Yes.   In  part. 
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''Q.  In  other  words,  this  matter  of  some  respon- 
sibility on  the  part  of  Norbest  was,  so  far  as  you 
were  concerned,  an  afterthought  q^ter  you  found 
that  you  couldn't  get  the  money  from  Harf? 

A.     You  say  me  individually  or  my  attorney^ 

Q.     You  individually. 

A.     (No  response.) 

Q.     You  have  the  question? 

A.     I  answered,  didn't  I? 

Q.     No.  [99]  A.     I  said  'Yes.' 

Q.     I  am  sorry.  I  didn't  hear  you. 

A.     On  the  advice  of  attorney." 
Now,  it  is  the  fact  that  so  far  as  you  individually 
are  concerned  that  the  matter  of  any  responsibility 
on  the  part  of  Norbest  is  an  afterthought  when  you 
found  you  couldn't  get  the  money  from  Hart? 

A.  I  am  trying  to  justify  the  "afterthought" 
part  of  it. 

The  Court:  Mr.  Towle,  you  don't  have  to  get 
into  a  semantic  argument  on  this  thing. 
The  Witness:  I  am  not  trying  to. 
The  Court:  I  think  what  you  are  attempting  to 
do  is  to  argue  it  with  Mr.  Ruff.  I  don't  mean  you 
are  being  in  any  sense  arbitrary  or  contumacious 
about  the  thing,  but  in  essence,  your  answer  is  an 
argument  by  trying  to  explain  or  by  trying  to  argue 
about  the  word  "afterthought."  You  are  perfectly 
at  liberty  to  say  what  you  meant  by  the  use  of  the 
word  "afterthought,"  in  your  deposition  if  that  is 
what  you  want  to  do.  Now,  is  that  what  you  are 
trying  to  do  ? 
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The  Witness :  I  think  it  is  perfectly  logical  that 
we  attempt  to  collect  money  from 

The  Court :     That  is  just  an  argument. 

The  Witness:     Yes.  [100] 

The  Court:  In  other  words,  that  is  something 
your  lawyer  can  argue  just  as  well  as  you  can 
from  the  witness  stand  unless  this  goes  to  your 
frame  of  mind.  In  other  words,  if  this  was  the 
reason  for  your  doing  something  or  for  not  doing 
something,  you  are  perfectly  proper  to  say  that  is 
the  reason  you  had  in  your  mind,  but  for  you  to 
say  here  and  now  that  is  the  justification  for  your 
procedure  as  of  now,  that  is  an  argument. 

The  Witness:     I  see. 

The  Court:  The  argument  will  be  made  by  your 
lawyer.   You  don't  have  to  do  it. 

The  Witness:  Well,  I  turned  this  over  to  my 
lawyer,  and  he  was  the  one  that  made  these  proce- 
dures, and  when  he  thought  of  it  or  v^hen  he  de- 
cided to  attempt  to  make  collection  from  Norbest 
Turkey  Growers,  I  don't  know  that  it  was  an  after- 
thought as  far  as  he  was  concerned,  or  whether  he 
planned  all  this  in  the  first  place.  I  am  not  in  a 
position  to  say  what  he  thought.  I  followed  his 
instructions. 

The  Court:  When  you  used  the  word  "after- 
thought" in  the  deposition,  did  you  mean  that  it 
was  another  method  of  collecting  the  money,  since 
you  were  unable  to  collect  it  from  Hart,  or  un- 
willing to  attempt  to  collect  it  from  Hart? 

The  Witness :     I  don't  think  that  the  term  "after- 
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thought"  is  necessarily — how  will  I   say  that?    I 

don't  know.   I  am  mixed  up.  [101] 

Mr.  Hoppe:  I  think  if  the  whole  question  is 
read  to  the  witness — You  see,  Mr.  Ruff  only  read 
part  of  the  question  to  the  witness.  What  he  did,  he 
stated  it  first  one  way,  and  then  he  stated  it  in 
other  words.  I  would  like  to  read  the  whole  ques- 
tion instead  of  just  part  of  it. 

The  Court:     Mr.  Ruff,  will  you  do  it  then*? 

Mr.  Ruff:     Where  do  you  want  me  to  start? 

Mr.  Hoppe:     Right  where  it  says: 

"Q.     He  states  in  his  letter" 

Mr.  Ruff :  I  will  start  wherever  you  wish.  Page 
75,  Line  19: 

"Q.     He  states  in  his  letter" 

And  I  may  add  parenthetically  to  explain  this, 
Mr.  Hoppe,  the  letter  we  are  referring  to  as  the 
letter  which  Mr.  Stewart,  the  attorney  for  Towle, 
wrote  to  Norbest  on  September  1st  of  1955. 

Mr.   Hoppe:     Right. 

Mr.  Ruff:     (Reading): 

"Q.  He  states  in  his  letter:  'As  you  know,  for 
approximately  the  past  year  we  have  made  con- 
certed efforts  on  behalf  of  Towle  and  George  to 
collect  from  Towle  Food  Products,'  and  I  direct 
you  to  the  last  page  of  the  letter,  Page  4,  stating 
in  part:  'We  again  assure  you  that  reluctantly  and 
only  as  a  last  resort  that  we  impose  [102]  respon- 
sibility on  you.' 

"Q.  My  question,  in  other  words,  is  this  matter 
of  some  responsibility  on  the  part  of  Norbest  was 
so  far  as  you  were  concerned  an  afterthought  after 
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you  found  that  you  couldn't  get  the  money  from 

Hartf 


"A 


"A 


You  say  me  individually  or  my  attorney? 

You  individually. 

(No  response.) 

You  have  the  question? 

I  answered,  didn't  I? 

No.  A.     I  said  'Yes.' 

I  am  sorry.    I  didn't  hear  you. 

On  the  advice  of  attorney." 
A.     Well,  I  think  I  answered  by  saying  that  I 
was   governed    by   m}^   attorney,    who   was    Edgar 
Stewart. 

Q.  But  so  far  as  you  individually  are  concerned, 
you  stated  in  your  deposition  it  w^as  an  after- 
thought ? 

A.  I  think  when  a  client  starts  thinking  with 
his  attorney,  he  is  going  to  get  in  trouble.  [103] 


Redirect  Examination 
B}-  Mr.  Hoppe : 

Q.  That  did  not  include  the  $2680.67  boxed  that 
you  discussed  in  your  letter  with  Mr.  Betz,  did  it? 

A.     Which  check? 

Q.  Mr.  Ruft'  asked  you  whether  the  amomit  that 
you  were  going  to  try  to  collect  from  Hart  in  Chi- 
cago represented  the  10  cents,  or  the  19,000  some- 
odd  dollars,  and  you  said  something  to  the  eifect  of 
''Yes."  Did  you  intend  to  include  in  your  answer 
the  thought  that  you  had  abandoned  your  claim  for 
$2680.67  for  which  there  is  no  check?  [104] 
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A.     Oh,  no.  That  was  beside  the  issue. 
Mr.  Hoppe:     That  is  all. 

Eecross-Examination 
By  Mr.  Ruff: 

Q.     That  had  nothing  to  do,  Mr.  Towle,  with  your 
situation  with  Norbest  at  all?  A.     No.   No. 

Q.     That  was  simply  between  you  and  Chicago? 
A.    Yes. 
Q.     All  right.   [105] 


JOHN  HERBERT  BEYERS,  SR. 

called  as  a  witness  by  the  defendants,  being  first 
duly  sworn,  thereupon  testified  as  follows : 

Direct  Examination 
By  Mr.  Ruff: 

Q.  You  are  general  manager  of  the  defendant, 
known  as  the  Norbest  Turkey  Growers  Association, 
Mr.  Beyers'?  A.     I  am. 

Q.  You  were  so  acting  as  general  manager  in  the 
year  1954?  A.     Yes,  sir. 

Q.  Directing  your  attention,  Mr.  Beyers,  to  the 
date  of  August  10,  1954,  do  you  recall  on  that  date 
a  meeting  was  had  between  yourself,  IMr.  Angelo 
Adams,  and  Mr.  Fred  George?  A.     I  do. 

Q.     Where  was  that  meeting  held? 

A.     In  my  office  in  Salt  Lake  City. 

Q.     Were  there  any  other  persons  present? 

A.  Our  office  manager,  Mr.  Paul  Heinberg,  was 
there  part  of  the  time.  [106] 
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Q.  Would  you  state  what  took  place  at  that 
meeting,  what  was  said  by  the  parties  at  the  time 
of  the  meeting? 

A.  We  spent  considerable  time,  and  in  various 
types  of  discussions  as  I  remember.  Mr.  Adams 
presented  us  with  a  check  which  brought  their  ac- 
count almost  current,  and  as  I  remember,  one  of 
the  things  they  had  outstanding  was  a  truckload 
of  logs  that  was  being  currently  delivered.  A  sight 
draft  was  requested  on  those,  and  in  view  of  the 
fact  that  they  couldn't  clear  through  the  bank,  we 
put  them  on  C.O.D.  Because  of  the  way  the  trucks 
move  on  this  firm,  we  requested  C.O.D. ,  and  they 
proceeded  to  make  collections.  I  spent  some  time, 
as  I  recollect,  talking  with  Mr.  Adams  about  the 
situation  and  the  problems  of  moving  this  mer- 
chandise by  truck.  Also,  we  spent  some  time  talking 
about  the  tonnage  which  was  in  the  warehouses  in 
a  number  of  places,  *  *  *  [107] 

*     *     * 

Well,  we  discussed  where  this  merchandise  was 
and  how  and  when  it  was  to  be  transferred,  and  as 
I  remember,  we  put  it  down  in  writing.  And  from 
there  we  spent  a  little  time  discussing  a  possibility 
of  a  new  product,  or  the  manufacture  of  a  new 
product  of  which  his  organization  had  a  contract 
with  us  for  the  coming  season. 

Q.  At  any  time  during  these  conversations,  and, 
I  assume  Mr.  George  was  present  at  all  times,  was 
he  nof? 

A.  As  I  remember,  Mr.  George  was  present  with 
Mr.  Adams  at  that  meeting. 
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Q.  At  am'  time  during  these  conversations,  did 
you  tell  Mr.  Adams  or  state  to  anyone  that  on  fu- 
ture deliveries  or  transfers  to  Chicago  there  would 
be  a  sight  draft  bill  of  lading?  A.     No,  sir. 

Q.     Was  there  any  discussion  of  sight  draft  bill 
of  lading  with  regard  to  this  material  that  was  to 
be  transferred  to  the  Chicago  people? 
A.    Not  to  my  knowledge. 

Q.  And,  I  believe  as  I  recall  Mr.  George's  tes- 
timony, he  stated  that  Mr.  Adams  asked  you  to  write 
him  a  letter ;  is  that  correct  ? 

A.  That's  right.  I  dictated  the  letter  while  they 
were  in  the  office.  [108] 

Q.  You  dictated  the  letter  while  they  were  in 
the  office  ?  By  that,  you  mean  Mr.  George  and  Mr. 
Adams?  A.     That's  correct. 

Q.  Did  Mr.  George  at  any  time  during  this 
meeting  make  any  mention  or  say  anything  with 
regard  to  the  sight  draft  bill  of  lading  on  the  ma- 
terial to  be  transferred  to  Chicago  % 

A.     Not  to  my  knowledge. 

Q.  I  will  hand  you  this  letter  which  has  been 
introduced  in  evidence  as  Plaintiff's  Exliibit  13 
and  ask  you  if  this  is  the  letter  which  you  dictated 
in  the  presence  of  Mr.  Adams  and  Mr.  George  in 
your  office  on  August  10  ? 

A.     Yes,  sir.  That  is  the  letter. 

The  Coiu't:     What  letter  is  that?  What  exhibit? 

Mr.  Ruff:     13,  your  Honor. 

Q.     And  this  letter  states  in  part,  if  I  may  quote : 

"This  letter  is  per  our  imderstanding  in  relation 
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to  the  agreement  made  between  our  organization 
and  the  Turkey  Log  Corporation  of  Illinois  on 
May  25,  1954,  in  which  there  was  a  companion 
agreement  that  190,000  pounds  of  turkey  log  now 
in  stock  was  to  be  taken  over  by  July  31,  which 
was  to  be  paid  for  by  Mr.  George  Towle. 

"We  are  amending  this  agreement  to  read  that 
approximately  88,000  pounds  stored  in  the  Pacific 
Coast  will  be  relabeled  and  paid  for  by  Towle  Food 
Products  Company  by  August  20,  except  tonnage 
in  Los  Angeles,  to  [109]  be  paid  for  by  August  25." 

Is  that  correct"?  A.     That's  correct. 

Q.  Now,  did  you  later  have  a  visit  from  Mr. 
George  Towle  in  Salt  Lake  City  during  the  latter 
part  of  October?  A.     Yes,  sir, 

Q.  Do  you  recall  what  the  date  of  that  meeting 
was,  approximately"? 

A.     As  I  remember,  it  was  October  27. 

Q.  Were  there  any  persons  present  except  your- 
self and  IVIr.  Towle?  A.     No,  sir. 

Q.  Would  you  state  what  you  discussed  at  this 
meeting  ? 

A.  Mr.  Towle,  as  I  remember,  discussed  the  fact 
that  the  moneys  had  not  been  paid  to  him  by  the 
Chicago  corporation.  He  spent  a  little  time  pon- 
dering as  to  how  best  to  go  about  collecting,  and  in 
the  conversation,  I  told  him  that  we  were  manufac- 
turing one  load  for  the  Chicago  corporation  of 
which  they  had  a  markup  of  10  cents  a  pound,  or 
about  some  $3,000.  I  stated  that  was  being  manu- 
factured for  Armour  and  Company,  and  he  asked 
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if  he  might  take  over  these  funds.  I  called  our  at- 
torney, and  he  said  that  in  view  of  the  contract  that 
we  had  with  the  Chicago  corporation,  that  if  they 
wanted  to  take  over  the  funds,  that  they  should 
attach  them,  that  they  should  file  a  formal  attach- 
ment on  them.  I  so  told  Mr.  Towle  when  he  [110] 
was  in  the  office,  but  I  did  say  that  I  would  not  pay 
over  these  funds  unless  they  demanded  the  payment 

of  them,  and  when  he 

Q.     By  "they"  you  mean  the 

A.  The  Chicago  corporation.  And  when  they 
made  the  demand,  I  would  have  to  pay  them.  As 
I  remember,  they  made  the  demand  on  November 
17th,  and  they  had  not  filed  the  attachment. 

The  Court:  Chicago  made  the  demand  about 
November  17'?  And  Mr.  Towle  had  not  filed  an 
attachment  % 

The  Witness:     That  is  correct. 
The  Court :     All  right. 

Q.  (By  Mr.  Ruff) :  This  $3,000  sum  owed,  this 
had  to  do  with  a  contract  that  you  had  with  the 
Chicago  people  '^. 

A.  That  is  correct.  However,  I  was  hopeful  that 
they  could  collect  on  this. 

Q.  In  other  words,  minimize  their  damages  to 
that  extent?  A.     That's  right. 

Q.  Was  there  anything  said  to  you  by  Mr.  Towle 
in  that  conversation  with  regard  to  your  failure  to 
bill  by  sight  draft  bill  of  lading  to  Chicago,  or  any- 
thing relating  to  sight  draft  bill  of  lading  to  Chi- 
cago'? 
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A.     Not  to  my  knowledge  at  that  meeting. 

Q.  When  did  you  first  become  aware  from  any 
source  that  Mr.  Towle  or  somebody  on  behalf  of 
him  was  making  a  claim  against  you,  or  your  com- 
pany, I  should  say,  with  regard  to  some  alleged  lia- 
bility on  your  part  relating  to  this  Chicago  trans- 
action? [Ill] 

A.  As  I  remember,  it  was  about  a  year  later ;  and 
I  believed  it  was  in  September,  1955,  the  corpora- 
tion received  a  letter  from  Mr.  Stewart. 

Q.  And  that  is  Mr.  Towle 's  attorney  at  that 
time?  A.     Yes,  sir. 

Mr.  Eutf:  No  further  questions  of  the  witness 
at  this  time. 

Cross-Examination 
By  Mr.  Hoppe: 

Q.  Mr.  Beyers,  with  reference  to  the  funds  that 
you  had  which  were  owed  to  the  Towle  Food  Prod- 
ucts Company,  this  approximately  $3,000,  how  did 
that  happen  to  come  into  your  hands? 

*     *     * 

A.  Oh,  that  was  based  on  a  new  contract  that 
was  written  up  in  May  of — early  in  the  year,  and 
I  made  the  sale  to  Armour  with  their  permission. 

Q.     With  whose  permission? 

A.  With  the  Chicago  organization's  permission 
with  the  write-up  of  10  cents  a  pound  of  which  they 
were  to  be  credited  with  after  the  product  was  de- 
livered. 

Q.     Was  that  a  carload  of  turkey  logs  ? 
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A.     Approximately,  yes.  sir.  [112] 

Q.  What  was  the  selling  price  per  pound  on 
those  turkey  logs "? 

A.  I  don't  remember  the  price,  sir.  We  could 
go  back  to  the  report  except  that  there  was  the 
override  on  it. 

Q.  Was  it  in  the  neighborhood  of  a  dollar  a 
pound? 

A.  AVell,  I  would  think  about  that.  The  market 
varied  depending  upon  circumstances. 

Q.  Now,  on  the  day  that  you  received  the  de- 
mand from  Hart  for  this  $3,000,  you  had  had  a 
telephone  conversation  with  an  attorney  represent- 
ing Mr.  Towle  up  there,  a  Mr.  Wood  R.  Horseley? 

A.  I  don't  remember.  Someone  called  me  there. 
However,  there  was  a  close  proximity.  However,  I 
had  mailed  the  check  out,  and  the  check  was  in  the 
mail  prior  to  the  time  that  we  received  a  call  from 
him. 

Q.  And  you  received  the  call  from  him  on  the 
same  day;  is  that  right? 

A.  It  was  the  same  day  in  the  afternoon  or  a 
day  later.   Now,  I'm  not  sure  about  that. 

Q.     Was  the  date  November  17,  1954? 

A.  I  don't  remember  the  date,  sir.  I  remember 
someone  called  me  and  I  told  him  that  the  check 
had  been  mailed,  was  in  the  mail. 

Q.  How  long  did  you  have  that  check  in  your 
possession  prior  to  November  17,  1954?  [113] 

A.     Well,  it  was  approximately  three  weeks. 

Q.     You  had  the  check  for  three  w^eks? 
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A.    Yes. 

Q.  How  long  did  you  have  the  money  in  your 
hands  ^ 

A.     What  do  you  mean,  the  money'? 

Q.     The  $3,000. 

A.     I  had  it  all  the  time. 

Q.  When  did  you  get  your  money  from  Armour 
for  the  turkey  logs? 

A.     I  suppose — We  probably  got  it  10  days  after 

it  was  billed,  something  like  that. 

*     *     * 

At  this  time  the  defense  rests. 
The  Court:    Any  rebuttal  testimony  [114] 
Mr.  Hoppe :     No  rebuttal. 

The  Court:  All  right.  Then  the  evidence  is 
closed. 

Mr.  Hoppe:     The  plaintiff  rests. 


*     *     * 


[Endorsed] :     Filed  December  15,  1958.  [115] 


PLAINTIFFS'  EXHIBIT  No.  1 

General  Partnership  Agreement  Towle-George 
Turkey  Log  Company 

This  Agreement  executed  this  1st  day  of  June, 
1953,  by  and  between  Fred  George  (Hereinafter  re- 
ferred to  as  "George"),  of  Berkeley,  California, 
and  George  J.  Towle  (hereinafter  referred  to  as 
"Towle")^  ^f  Walnut  Creek,  California, 
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Witnesseth : 

Whereas,  George  is  the  inventor  of  a  product 
known  as  "Turkey  Log"  and  is  the  owner  of  a  fifty 
per  cent  (50%)  undivided  interest  in  an  Applica- 
tion for  U.  S.  Letters  Patent  for  Turkey  Product 
and  Method  of  Preparing  the  Same,  filed  by  Fred 
George  in  the  U.  S.  Patent  Office  on  January  3, 
1950,  as  Application  Serial  No.  136,544;  and  an 
Application  for  Food  Product  and  Method  of  Pre- 
paring the  Same,  filed  by  Fred  George  in  the  U.  S. 
Patent  Office  on  April  7,  1951,  as  Application 
Serial  No.  219,845 ;  and  an  Application  for  Canned 
Turkey  Product  and  Method  of  Preparing  the 
Same,  filed  by  Fred  George  in  the  U.  S.  Patent 
Office  on  January  5,  1953,  as  Application  Serial 
No.  329,665;  and 

Whereas,  George  and  the  Norbest  Turkey  Grow- 
ers Association  (hereinafter  referred  to  as  "Nor- 
best"), contemplate  the  creation  of  a  joint  licens- 
ing program  to  be  administered  under  an  agency 
agreement  with  Stephen  S.  Townsend  (hereinafter 
referred  to  as  "Townsend"),  the  particulars  of 
which  have  been  fully  disclosed  to  Towle;  and 

Whereas,  George  and  Towle  desire  to  associate 
themselves  as  partners  for  the  purpose  of  promot- 
ing for  profit  the  manufacture,  sale  and  distribution 
of  Turkey  Logs  (either  in  their  original  or  some 
other  form)  produced  by  Norbest-George  licensees, 
under  the  trade  name  of  "  Towle 's  Pioneer  Turkey 
Log"  or  " Towle 's  Frontier  Turkey  Log,"  or  such 
other  trade  names  as  may  be  deemed  appropriate, 
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and  of  promoting  the  distribution  of  the  said  prod- 
uct in  standardized  commercial  packages  for  such 
producers  or  processors  thereof  as  may  desire  to 
participate  in  the  partnership  merchandising  pro- 
gram, and  for  such  other  purposes  as  may  be  rea- 
sonably related  to  the  foregoing ;  and 

Whereas,  the  parties  desire  to  define  the  terms 
of  their  association  and  to  commit  their  agreement 
and  understanding  to  writing, 

Now,  Therefore,  intending  to  be  legally  bound 
hereby,  the  parties  hereto  hereby  agree  to  associ- 
ate themselves  as  co-partners  under  the  laws  of  the 
State  of  California  under  the  following  terms  and 
conditions : 

I. 

Name  and  Place  of  Business 

1.  The  name  of  the  partnership  shall  be  Towle- 
George  Turkey  Log  Company  or  such  other  suitable 
partnership  name  or  names  as  the  partners  may 
from  time  to  time  mutually  agree  upon. 

2.  The  principal  place  of  business  of  the  part- 
nership shall  be  at  the  office  of  George  J.  Towle 
at  2710  Mt.  Diablo  Boulevard,  Walnut  Creek,  Cali- 
fornia, and  at  such  other  localities  within  or  with- 
out the  State  of  California  as  may  be  agreed  upon 
by  the  partners. 

II. 

Purposes  of  the  Business 

1.  The  partnership  shall  engage  in  the  business 
of  soliciting  licensees  under  the  Norbest-George  li- 


Norhest  Turkey  Growers  Assn.,  etc.  99 

censing  program  hereinbefore  mentioned  and  any 
other  producers  of  said  Turkey  Logs,  for  the  pur- 
pose of  selling  to  such  licensees  or  other  producers 
the  services  of  the  partnership  in  the  marketing  and 
merchandising  of  said  Turkey  Logs.  In  connection 
therewith,  it  is  anticipated  that  the  partnership 
will  make  available  distribution  facilities,  and  will 
provide  standardized  commercial  packages  and  ad- 
vertising and  product  promotional  services  for  such 
turkey  log  processors  who  may  desire  to  avail 
themselves  of  the  partnership's  merchandising  pro- 
gram. A  charge  for  said  services  provided  by  the 
partnership  will  be  made  to  all  processors  partici- 
pating in  the  said  merchandising  program. 

III. 

Capital  Investment  Accounts  and  Withdrawals 

1.  George  and  Towle  will  advance  from  time  to 
time,  the  funds  necessary  to  cover  the  current  ex- 
penses of  the  partnership.  The  capital  contributions 
of  each  partner  shall  consist  of  the  funds  so  ad- 
vanced by  each  partner.  Each  partner  shall  be  en- 
titled to  reimbursement  from  the  assets  and  net 
profits  of  the  partnership  for  funds  so  advanced, 
and  may  withdraw  the  same  at  any  time  and  from 
time  to  time,  and  no  salaries  or  profits  shall  be  paid 
or  distributed  until  said  advances  have  been  repaid 

in  full. 

IV. 

Profits  and  Losses 

1.     The  net  profits  or  net  losses  of  the  partner- 
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ship   shall  be   distributable   or   chargeable,   as   the 
case  may  be,  to  each  of  the  partners  equally. 

2.  An  individual  income  account  shall  be  main- 
tained for  each  partner.  Profits  and  losses  shall  be 
credited  or  debited  to  the  individual  income  accounts 
as  soon  as  practicable  after  the  close  of  each  fiscal 
year,  and  may  be  withdrawn  from  time  to  time 
as  the  condition  of  the  business  warrants. 

V. 

Management;  Salaries 

1.  Each  of  the  partners  shall  have  an  equal  voice 
in  the  management  and  conduct  of  the  partnership 
business.  In  the  event  of  conflict,  however,  it  is 
understood  and  agreed  that  the  decision  of  Towle 
on  merchandising  and  distribution  questions  shall 
prevail  and  the  decision  of  George  on  processing 
and  production  questions  shall  prevail.  Each  part- 
ner shall  devote  his  full  time  and  attention  to  the 
partnership  business,  it  being  understood,  however, 
that  time  devoted  to  the  Norbest-George  licensing 
program  shall,  for  the  purposes  of  this  agreement, 
be  deemed  time  devoted  to  partnership  business, 
and  provided  further,  that  the  parties  recognize 
that  Towle  is  engaged  in  other  business  through 
the  Towle  Manufacturing  Corporation  and  may  de- 
vote such  of  his  time  to  the  same  as  shall  not  inter- 
fere with  his  obligations  and  responsibilities  here- 
under. Each  partner  shall  receive  such  salary  as 
shall  from  time  to  time  be  agreed  upon,  biit  during 
such  time  as  both  partners  shall  have  equal  liabil- 
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ity  for  obligations  of  the  partnership  the  payment 
of  salaries  shall  be  an  obligation  of  the  partnership 
only  to  the  extent  that  there  are  partnership  earn- 
ings and  assets  available  therefor  and  shall  not  be 
an  obligation  of  the  partners  individually.  Salaries 
shall  be  treated  as  expenses  of  the  partnership  in 
determining  net  profits  or  net  losses.  If  at  any 
time  and  for  any  reason  (including  the  death,  re- 
tirement, insanity  or  disability  of  any  partners),  the 
partners  shall  devote  substantially  disproportionate 
amounts  of  their  time  to  the  partnership  busi- 
ness, the  partners  shall  be  compensated  by  adequate 
salaries  in  proportion  to  the  time  devoted  by  each 
to  the  business  of  the  partnership,  and  such  sal- 
aries shall  be  treated  as  partnership  expenses. 

VI. 

Dissolution 

By  the  provisions  of  this  paragraph  the  parties 
intend  to  establish  their  respective  rights  and  duties 
and  the  rights  and-  duties  of  their  respective  suc- 
cessors, in  the  event  of  the  dissolution  of  this  part- 
nership by  the  mutual  agreement  of  the  partners, 
by  the  withdrawal  of  one  of  the  partners,  or  by  the 
death  or  incompetency  of  one  of  the  partners. 

For  the  purpose  of  dissolution  resulting  from  the 
withdrawal  of  one  of  the  partners,  the  value  of  the 
partnership  shall  be  the  net  worth  of  the  partner- 
ship at  the  close  of  the  calendar  month  next  preced- 
ing the  month  in  which  notice  of  desire  to  with- 
draw is  given   (as  hereinafter  set  forth),  plus  an 
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amount  equal  to  five  times  the  average  annual  net 
profits  of  the  partnership  during  the  five-year  pe- 
riod preceding  the  close  of  said  preceding  calendar 
month,  or  during  such  shorter  period  as  the  part- 
nership may  have  been  in  existence.  In  the  compu- 
tation of  net  worth,  no  value  shall  be  attributed  to 
good  will,  going  concern  values,  or  similar  intan- 
gibles. 

For  purposes  of  computing  such  net  profits,  and 
irrespective  of  salaries  actually  paid  to  the  partners, 
the  net  profits  earned  during  such  period  as  dis- 
closed by  the  books  of  the  partnership,  shall  be 
adjusted  so  as  to  include  as  an  expense  deductible 
therefrom  reasonable  compensation  to  the  partners 
for  their  services  to  the  partnership  during  the 
computation  period.  In  this  connection,  it  is  agreed 
that  reasonable  compensation  for  the  services  of 
each  of  the  partners  shall  be  assumed  to  be  the 
sum  of  $1,000  per  month,  or  50%  of  the  net  profits 
of  the  partnership  computed  without  regard  to  part- 
ner's compensation,  whichever  is  lower. 

1.  Dissolution  by  mutual  agreement.  In  the 
event  the  iiartners  mutually  agree  to  dissolve  the 
partnership,  neither  of  the  partners  shall  have 
either  rights  or  duties  paramount  to  the  other  and 
each  of  the  partners,  forthwith  upon  their  agree- 
ment to  dissolve,  shall  proceed  diligently  to  effect 
the  complete  liquidation  and  the  winding  up  of 
the  partnership  business  and  affairs.  Subsequent 
to  the  agreement  of  dissolution  the  partnership 
shall  accept  no  new  or  additional  business,  and  with 


Norhest  Turkey  Growers  Assn.,  etc.  103 

the  greatest  dispatch  the  obligations  of  the  part- 
nership shall  be  paid  and  the  remaining  assets 
shall  be  divided  in  cash  or  in  kind  equally  between 
the  partners.  For  the  purpose  of  these  computa- 
tions all  moneys  in  the  income  and  capital  accounts 
of  the  partners  and  all  amounts  due  to  the  partners 
for  earned  or  unpaid  salaries  shall  be  considered 
obligations  of  the  partnership  and  shall  be  paid  to 
the  partners  respectively  entitled  thereto. 

2.  Dissolution  by  withdrawal.  Dissolution  by 
withdrawal  shall  not  be  deemed  to  include  the  re- 
tirement of  a  iDartner  without  intent  thereby  to 
cease  to  be  a  partner,  but,  to  the  contrary,  shall 
be  deemed  to  include  only  a  withdrawal  with  intent 
to  cease  to  be  a  partner. 

In  the  event  either  partner  for  any  reason  desires 
to  withdraw  from  the  partnership,  he  shall  evidence 
his  desire  so  to  withdraw  by  giving  to  the  other 
partner  a  notice  in  writing  to  that  effect. 

The  partnership  shall  not  be  dissolved  immedi- 
ately upon  the  giving  of  such  notice,  but  shall 
continue  (unless  the  partners  mutually  agree  other- 
wise) for  a  period  of  sixty  (60)  days  after  the  date 
upon  which  said  notice  is  given. 

Subsequent  to  the  giving  of  such  notice,  if  the 
partners  mutually  agree  during  said  sixt}^-  (60) 
day  period  that  the  partnership  should  be  dissolved 
in  accordance  with  the  provisions  of  subparagrai)h 
1  hereof,  the  partnership  forthwith,  upon  such 
mutual  agreement,  shall  become   and  be   dissolved 
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and  thereupon  shall  be  liquidated  and  wound  up 
in  accordance  with  said  subparagraph  1. 

In  the  absence  of  such  mutual  agreement,  then 
during  the  first  thirty  (30)  days  of  said  sixty-  (60) 
day  period  the  partner  receiving  said  notice  shall 
have  the  option  to  buy  the  interest  of  the  partner 
giving  said  notice  for  one-half  of  the  value  of  the 
business  established  as  heremabove  set  forth,  ^vith 
such  option  to  be  exercised  by  giving  to  the  other 
partner  a  notice  in  writing  to  that  effect. 

In  the  event  such  option  is  not  so  exercised,  then 
the  partner  who  previously  gave  notice  of  his  desire 
to  withdraw,  as  hereinabove  set  forth,  shall  have 
an  identical  option,  during  the  remaining  thirty 
(30)  days  of  said  sixty-  (60)  day  period,  to  buy 
the  interest  of  the  other  partner  for  one-half  of 
said  value  of  the  partnership  and  such  option  shall 
be  similarly  exercised,  to  mt :  by  a  notice  in  writing 
to  the  other  partner. 

In  the  event  either  of  the  last-mentioned  options 
is  exercised,  then  the  partner  exercising  the  same 
(who  will  be  denominated  the  purchasing  partner) 
shall  become  and  be  the  sole  owner  of  the  part- 
nership business  and  assets,  subject,  however,  to 
his  performance  of  the  following  acts: 

(a)  Upon  the  expiration  of  said  sixty-  (60)  day 
period  the  purchasing  partner  shall  pay  to  the  with- 
drawing partner  not  less  than  twenty-five  per  cent 
(25%)  of  the  purchase  price. 

(b)  Ijikewise  upon  the  expiration  of  said  sixty- 
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(60)  day  period,  the  purchasing  partner  shall  make 
and  deliver  to  the  withdrawing  partner  his  note  in 
the  principal  amount  of  the  balance  of  the  purchase 
price,  payable  in  monthly  installments  of  not  less 
than  five  per  cent  (5%)  of  such  balance.  Such  in- 
stallment payments  shall  commence  on  the  first  day 
of  the  calendar  month  next  succeeding  the  calendar 
month  in  which  said  sixty-  (60)  day  period  expires, 
and  unpaid  principal  of  said  note  shall  bear  interest 
at  the  rate  of  five  per  cent  (5%)  per  annum.  All 
payments  made  upon  said  note  shall  be  applied 
first,  to  interest  accrued  and  second,  to  unpaid 
principal,  and  said  note  shall  provide  that  in  the 
event  legal  action  be  instituted  to  collect  the  same 
the  maker  thereof  shall  pay  to  the  holder  such  rea- 
sonable attorney's  fees  as  may  be  fixed  by  the  Court 
in  vrhich  said  action  is  instituted. 

Upon  dissolution  of  the  partnership  under  this 
subparagraph  2,  it  is  understood  and  agreed  that 
the  withdrawing  partner  shall  not,  without  the  con- 
sent in  writing  of  the  purchasing  partner,  for  a 
period  of  five  years  thereafter  engage  in  the  busi- 
ness of  the  partnership  in  merchandising  turkey 
logs  under  partnership  trade  names  or  through  for- 
mer partnership  distributors,  alone  or  in  conjunc- 
tion with  any  other  person,  partner  or  corporation. 
A  violation  of  this  covenant  shall  be  deemed  an  act 
of  unfair  competition  on  the  part  of  the  withdraw- 
ing partner  so  attempting  to  utilize  the  assets  or 
good  will  of  the  partnership  business  in  conjunction 
with  any  other  person  after  the  dissolution  of  the 
partnership.  The  partners,  each  for  himself,  hereby 
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acknowledge  that  the  purchasing  partner  would  be 
irreparably  damaged  by  such  conduct  and  agree 
that  the  provisions  of  this  covenant  shall  be  en- 
forceable by  a  decree  of  specific  performance  or 
injunctive  relief  restraining  the  breach  of  the  pro- 
visions hereof. 

I-Tothing  herein  contained,  however,  shall  limit 
the  right  of  the  withdrawing  partner  after  dissolu- 
tion of  the  partnership  to  engage  in  the  business  of 
processing  turkey  logs,  alone  or  in  conjunction  with 
others,  and  marketing  the  same  for  his  or  their  own 
accounts  so  long  as  partnership  trade  names,  mer- 
chandising or  distribution  facilities  are  not  em- 
ployed in  conjunction  therewith. 

3,  Dissolution  by  death  or  incompetency.  In  the 
event  of  the  death  or  judicially  declared  incom- 
petency of  either  of  the  partners,  the  sur^i^ving 
or  competent  partner  (hereinafter  referred  to  as 
surviving  partner)  forthwith  shall  become  and  be 
the  sole  owner  of  all  business  and  assets  of  the 
partnership,  whether  tangible  or  intangible,  subject, 
however,  to  all  partnership  liabilities,  and  subject 
also  to  his  performance  of  the  follomng  acts: 

(a)  He  shall  pay  to  the  proper  representatives 
or  successors  of  the  deceased  or  incompetent  part- 
ner all  sums  due  from  the  partnership  to  the  de- 
ceased or  incompetent  partner  at  the  date  of  the 
death  or  declaration  of  incompetency  on  account 
of  loans,  advances,  accrued  salary,  or  undistrib- 
uted profits.  The  payment  of  said  items  in  the 
aggregate  shall  be  made  as  follows : 
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An  initial  payment  of  not  less  than  twenty-five 
per  cent  thereof  on  or  before  the  first  day  of  the 
third  calendar  month  following  the  calendar  month 
in  which  occurs  the  death  or  judicial  declaration 
of  incompetency,  provided,  however,  that  such  ini- 
tial payment  shall  not  be  due  or  payable  until  such 
time  as  the  person  or  persons  receiving  the  same 
have  legally  established  their  right  to  such  receipt. 

The  balance  shall  be  paid  in  monthly  installments 
of  not  less  than  ten  per  cent  of  such  balance,  com- 
mencing on  the  first  day  of  the  calendar  month  next 
succeeding  the  month  in  which  the  initial  payment 
above  referred  to  becomes  due  and  payable.  Said 
balance  shall  be  evidenced  by  a  promissory  note 
made  and  delivered  by  the  surviving  partner,  pro- 
viding for  the  payment  of  interest  on  unpaid  prin- 
cipal of  said  note  at  the  rate  of  five  per  cent  per 
annum.  All  payments  made  upon  said  note  shall  be 
applied  first  to  interest  accrued,  and  second  to  un- 
paid principal,  and  said  note  shall  provide  that  in 
the  event  legal  action  be  instituted  to  collect  the 
same,  the  maker  thereof  shall  pay  to  the  holder  such 
reasonable  attorney's  fees  as  may  be  fixed  by  the 
Court  in  which  such  action  is  instituted. 

(b)  During  an  initial  period  of  five  years  fol- 
lowing such  death  or  judicial  declaration  of  incom- 
petency, the  surviving  partner  shall  pay  to  the 
legally  qualified  representatives  or  successors  of 
the  deceased  or  incompetent  partner  a  sum  equal 
to  fifty  per  cent  of  the  net  profits  earned  in  the 
business  during  such  period.   The  surviving  partner 
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shall  account  for  and  pay  such  23rofits  periodically, 
but  at  least  as  often  as  annually,  and  for  the  pur- 
pose of  computing,  accounting  for  and  paying  such 
profits,  losses  incurred  during  any  part  of  said 
five-year  period  shall  be  carried  forward,  and  profits 
for  subsequent  portions  of  said  period  shall  be  ad- 
justed to  reflect  and  take  into  account  such  losses, 
to  the  end  and  with  the  result  that  in  the  computa- 
tion and  payment  of  the  aggregate  sums  payable 
under  this  subparagraph  (b),  there  will  be  consid- 
ered in  the  aggregate  any  losses  sustained  by  the 
business  during  the  entire  period. 

In  recognition  of  the  fact  that  the  services  of 
the  deceased  or  incompetent  partner  would  have 
been  of  value  to  the  business,  and,  after  the  sur- 
viving partner  becomes  sole  owner  of  the  business, 
will  have  to  be  replaced  at  the  expense  of  the  busi- 
ness or  performed  b}^  the  surviving  partner,  it  is 
agreed  that  during  any  period  in  which  the  sur- 
viving partner  is  required  to  make  payments  to 
the  representatives  or  successors  of  the  deceased  or 
incompetent  partner  (including  periods  hereinafter 
referred  to),  the  surviving  partner  may  include  as 
an  expense  of  the  business  in  computing  the  net 
profits  thereof,  a  sum  of  $1,000.00  per  month  as  a 
salary  to  himself,  and  a  further  sum  of  $1,000.00 
per  month  (whether  actually  expended  or  not),  as 
payment  (either  to  the  surviving  partner  or  others) 
for  services  to  the  business  which  would  have  been 
rendered  by  the  deceased  or  incompetent  partner 
had  he  continued  actively  to  participate  in  the  part- 
nershiiD  business. 
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(c)  For  a  further  period  of  five  years  following 
the  expiration  of  the  initial  five-year  period  herein- 
above referred  to,  the  surviving  partner  shall  con- 
tinue to  make  payments  equal  to  a  share  of  the  net 
profits  of  the  partnership  business  to  the  persons 
entitled  to  and  upon  terms  and  conditions  governing 
such  payments  for  the  initial  five-year  period,  ex- 
cept that  during  said  further  five-year  period  such 
payments  shall  equal  twenty-five  per  cent  of  the  net 
profits  of  the  business  instead  of  the  fifty  per  cent 
of  such  profits  which  are  payable  during  said  initial 
five-year  period. 

Upon  the  expiration  of  said  further  five-year 
period,  the  surviving  partner  shall  have  no  further 
obligation  of  any  kind  to  the  deceased  or  incom- 
petent partner  or  to  the  representatives  or  suc- 
cessors of  the  deceased  or  incompetent  i^artner. 

4.  Indemnity.  In  the  event  of  the  dissolution  of 
the  partnership  for  any  of  the  reasons  hereinabove 
set  forth,  the  surviving,  remaining  or  competent 
partner  shall  assume  and  pay  all  obligations  of  the 
partnership,  whether  incurred  prior  or  subsequent 
to  the  date  of  the  death  or  withdrawal  of  the  de- 
ceased or  withdrawing  partner,  or  the  date  of  the 
declaration  of  the  incompetency  of  the  incompetent 
partner,  and  shall  save  harmless  the  deceased  or 
withdrawing  or  incompetent  partner,  his  heirs,  ad- 
ministrators, successors  and  assigns  from  any  and 
all  claims  or  demands  which  may  be  asserted 
aa^aiiist  them  or  any  of  them  on  account   of  the 
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partnership  status  of  said  deceased  or  withdrawing 
or  incompetent  partner. 

VII. 

Partners'  Powers  and  Limitations 

1.  Notwithstanding  any  provision  of  paragraph  V 
of  this  agreement,  no  partner  may  without  the  con- 
sent of  the  other  partner: 

(a)  Incur  any  item  of  expense  in  the  conduct 
of  the  partnership  business  in  excess  of  $500.00 
except  with  the  joint  approval  of  both  partners. 

(b)  Assign,  transfer,  pledge,  compromise  or  re- 
lease any  of  the  claims  of  or  debts  due  the  partner- 
ship except  upon  payment  in  full  or  arbitrate  or 
consent  to  the  arbitration  of  any  of  the  disputes 
or  controversies  of  the  partnership. 

(c)  Make,  execute  or  deliver  on  behalf  of  the 
partnership  any  assignment  for  the  benefit  of  cred- 
itors or  any  bond,  confession  of  judgment,  chattel 
mortgage,  deed,  guarantee,  indemnity  bond,  surety 
bond,  or  contract  to  sell  or  contract  of  sale  of  all 
or  substantially  all  of  the  property  of  the  partner- 
ship. 

(d)  Lease  or  mortgage  or  convey  any  partner- 
ship real  estate  or  any  interest  therein  or  enter  into 
any  contract  for  any  such  purpose. 

(e)  Pledge  or  hypothecate  or  in  any  manner 
transfer  his  interest  in  the  partnership,  except  as 
specifically  provided  herein. 
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(f)  Become  a  surety,  guarantor,  or  accommo- 
dation party  to  any  obligation. 

VIII. 

Miscellaneous 

1.  The  partnership  shall  maintain  in  the  part- 
nership name  a  bank  account  or  bank  accounts  in 
such  bank  or  banks  as  may  be  agreed  upon  by  the 
partners.  All  funds  of  the  partnership  shall  be  de- 
posited in  such  account  or  accounts. 

2.  All  notices  provided  for  under  this  agreement 
shall  be  in  writing  and  shall  be  sufficient  if  sent  by 
registered  mail  to  the  last  known  address  of  the 
party  to  whom  such  notice  is  to  be  given. 

3.  The  parties  hereto  covenant  and  agree  that 
they  will  execute  any  further  instruments  and  that 
they  will  perform  any  acts  which  are  or  may  become 
necessary  to  effectuate  and  to  carry  on  the  partner- 
ship created  by  this  agreement. 

4.  Financial  records  of  all  matters  pertaining  to 
the  partnership  shall  be  maintained  fully  and  accu- 
rately, in  accordance  with  good  accounting  practices, 
and  at  all  times  properly  posted,  and  said  records 
shall  be  kept  available  at  all  reasonable  times  for 
inspection  by  the  partners. 

5.  This  agreement  shall  be  binding  upon  and 
inure  to  the  benefit  of  the  parties  hereto  and  their 
respective  heirs,  successors,  personal  representatives 
and  assigns. 
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In  Witness  Whereof,  the  parties  hereto  have 
hereunto  set  their  hands  and  seals  the  day  and  year 
first  above  written. 

/s/  FRED  aEOEGE. 

/s/  eEORGE  J.  TOWLE. 

[Endorsed]:     Filed  June  4,  1958. 


PLAINTIFFS'  EXHIBIT  No.  2 

Assignment  of  Interest  in  Royalties 

This  Agreement,  made  and  entered  into  this  1st 
day  of  June,  1953,  by  and  between  Fred  George 
(hereinafter  referred  to  as  '^ George"),  of  Berkelej^, 
California,  and  George  J.  Towle  (hereinafter  re- 
ferred to  as  ''Towle"),  of  Walnut  Creek,  Cali- 
fornia, 

Witnesseth : 

Whereas,  George  and  the  Norbest  Turkey  Grow- 
ers Association  (hereinafter  called  "Norbest"),  are 
each  owners  of  a  fifty  per  cent  (50%)  undivided 
interest  in  certain  pending  Applications  for  U.  S. 
Letters  Patent  for  Turkey  Product  and  Method  of 
Preparing  the  Same,  filed  by  Fred  George  in  the 
LT.  S.  Patent  Office  on  January  3,  1950,  as  Appli- 
cation Serial  No.  136,544;  and  an  Application  for 
Food  Product  and  Method  of  Preparing  the  Same, 
filed  by  Fred  George  in  the  U.  S.  Patent  Office  on 
April  7,  1951,  as  Application  Serial  No.  219,845; 
and  an  Application  for  Canned  Turkey  Product 
and  Method  of  Preparing  the  Same,  filed  by  George 
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in  the  U.  S.  Patent  Office  on  January  5,  1953,  as 
Application  Serial  No.  329,665;  and 

Whereas,  George  desires  to  assign  to  Towle  a 
twenty  per  cent  (20%)  interest  in  the  gross  royal- 
ties received  by  him  pursuant  to  the  aforesaid  pat- 
ents, and 

Whereas,  George  has  fully  disclosed  to  Towle 
pending  negotiations  with  Norbest  relating  to  a 
joint  licensing  program  (hereinafter  referred  to 
as  the  "Norbest-George  Licensing  Program"), 

Now,  Therefore,  in  consideration  of  the  payment 
by  Towle  of  Five  Thousand  Dollars  ($5,000.00)  to 
George,  in  cash,  receipt  of  which  is  hereby  acknowl- 
edged by  George,  George  does  hereby  agree  to  pay 
to  Towle  twenty  per  cent  (20%)  of  the  gross  roy- 
alties hereafter  received  by  him  or  for  his  account, 
from  or  on  account  of  any  of  the  aforesaid  patents. 
Gross  royalties  as  used  herein  shall  be  determined 
before  deduction  of  expenses  of  administration  of 
the  proposed  Norbest-George  Licensing  Program 
or  of  the  expenses  of  administration  of  any  other 
patent  licensing  program  to  which  George  may 
hereafter  become  a  party. 

1.  It  is  agreed  that  Towle  shall  share  the  ex- 
penses (not  reimbursed  by  others)  of  solicitation  by 
George  of  prospective  licensees  for  the  aforesaid 
patents  to  the  extent  of  twenty  per  cent  (20%)  of 
the  amount  thereof,  reimbursing  George  therefor 
upon  satisfactory  evidence  of  such  expenses,  and 
it'  is  further  agreed  that  George  shall  incur  no  ex- 
pense on  account  of  the  foregoing  in  excess  of  the 
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gross  royalties  payable  by  George  to  Towle  pur- 
suant to  the  provisions  of  said  original  agreement, 
George  does  hereby  agree  to  pay  to  Towle  twenty 
per  cent  (20%)  of  the  gross  royalties  hereafter  re- 
ceived by  him  or  for  his  account  from  or  on  account 
of  any  of  the  patents  referred  to  in  said  original 
agreement.  "Gross  royalties"  as  used  herein  shall 
be  determined  in  the  same  manner  as  the  same  are 
determined  under  said  original  agreement. 

2.  As  consideration  therefor,  Towle  shall  pay  to 
George  the  sum  of  five  thousand  dollars  ($5,000) 
cash  and  George  hereby  acknowledges  receipt  of 
such  sum. 

3.  The  participation  of  Towle  in  certain  expenses 
referred  to  in  paragraph  nimibered  1  of  said  orig- 
inal agreement  is  hereby  increased  to  forty  per 
cent  (40%) 

4.  George  agrees  that  he  will  diligently  and 
promptly  do  any  and  all  acts  necessary  or  proper 
to  cause  payment  of  royalties  to  be  made  by  every 
licensee  under  the  licensing  program  referred  to  in 
said  original  agreement,  whether  any  such  licensee 
be  producing  for  Governmental  or  civilian  con- 
sumption or  use.  Any  expense  relating  to  the  fore- 
going shall  be  deemed  an  expense  of  administration 
of  a  patent  licensing  program  as  referred  to  in  the 
provision  of  said  original  agreement  immediately 
preceding  paragraph  numbered  1  thereof.  This  is 
not  to  be  deemed  a  guarantee  by  George  of  the  col- 
lectibility of  any  royalty  payment. 
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5.  Except  as  modified  or  supplemented  hereby, 
said  original  agreement  shall  continue  in  full  force 
and  effect. 

Dated:     December  31,  1953. 

/s/  FRED  GEORGE. 

/s/  GEORGE  J.  TOWLE. 

[Endorsed]:     Filed  June  4,  1958. 


PLAINTIFFS'  EXHIBIT  No.  4 

[Plaintiffs'  Exhibit  No.  4  is  identical  to  Exhibit  A 
attached  to  the  Complaint  and  is  set  out  in  full  at 
pages  14  to  16  of  this  printed  record.] 

[Endorsed]  :     Filed  Jmie  4,  1958. 


PLAINTIFFS'  EXHIBIT  No.  5 

Sales  Agreement 

This  Agreement  executed  between  Norbest  Turkey 
Growers  Association  of  Salt  Lake  City,  Utah,  here- 
inafter referred  to  as  ''Seller,"  and  the  Turkey 
Log  Corporation  of  Illinois,  of  179  North  Michigan 
Avenue,  Chicago,  Illinois,  hereinafter  referred  to  as 
"Buyer"; 

In  consideration  of  the  agreements  herein  con- 
tained, the  x^arties  mutually  covenant  as  follows: 

1.  Seller  hereby  agrees  to  sell  to  Buyer  and 
Buyer  to  purchaser  all  Turkey  Logs  manufactured 
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for  civilian  use  by  Seller  during  the  period  of  time 
from  September  1,  1954,  to  February  1,  1955. 

2.  Seller  agrees  not  to  license  or  oft'er  to  license 
any  persons,  firms  or  corporations  who  have  not 
already  received  such  offers  and  who  have  not  been 
accepted  within  one  week  from  date  hereof  by 
Stephen  S.  Townsend,  of  San  Francisco,  California, 
Patent  Attorney  for  Norbest.  This  restriction  shall 
terminate  January  1,  1956.  Provided,  however,  that 
Seller  may  license  such  other  and  additional  per- 
sons, firms  or  corporations  as  it  may  see  fit  for  the 
manufacture  of  Turkey  Logs  for  military  con- 
sumption. 

3.  Buyer  agrees  to  purchase  410,000  pounds  of 
Turkey  Logs  during  the  period  from  September  1, 
1954,  to  February  1,  1955,  at  the  rate  of  not  less 
than  100,000  pounds  per  month  consecutively  dur- 
ing such  season. 

4.  Buyer  agrees  to  pay  to  Seller  at  Salt  Lake 
City,  Utah  for  said  Turkey  Logs  a  sum  equal  to 
two  and  one-half  times  the  live  weight  per  jDound 
paid  for  the  turkeys  used  in  said  manufacture  of 
Turkey  Logs,  plus  25c  per  pound  for  manufactur- 
ing. Shipment  shall  be  made  by  Seller  to  Buyer  in 
carload  or  truck  load  quantities,  F.O.B.  Seller's 
plant  at  Rio  Linda,  California.  Payment  shall  ])e 
made  by  Buyer  at  date  of  warehousing  or  shipment 
upon  the  weights  as  shown  by  the  invoice  or  sight 
draft  with  Bill  of  Lading  attached. 

5.  In  the  event  Buyer  defaults  in  ordering  or 
paying  for  the  Turkey  Logs  as  prescribed  above. 
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Seller  is  given  the  option  to  either  terminate  this 
contract  and  its  obligations  hereunder  or  to  resort 
to  such  other  remedies  as  may  be  available. 

6.  Also,  in  the  event  of  default  in  the  perform- 
ance of  that  certain  contract  executed  between 
Seller  and  George  Towle  or  Walnut  Creek,  Cali- 
fornia, this  date,  Seller  shall  likewise  have  the  same 
option  of  termination. 

7.  [Paragraph  7  is  cancelled.] 

8.  It  is  understood  that  Buyer's  rights  of  sale 
and  distribution  of  Turkey  Logs  shall  be  limited 
to  the  Continental  United  States  and  that  this 
agreement  must  be  accepted  and  approved  by  the 
co-owners  of  the  patent  rights  relating  to  said 
Turkey  Logs,  to  wit.  Seller  and  Mr.  Fred  George. 
It  is  the  agreement  of  the  parties  that  Seller  re- 
serves the  right  to  manufacture  or  license  for  manu- 
facturing the  said  Turkey  Logs  for  consumption  by 
the  military  forces  or  for  foreign  consumption. 

9.  In  the  event  of  default  of  performance  by 
either  party,  the  defaulting  party  agrees  to  pay  all 
costs  of  enforcement,  including  reasonable  attor- 
ney's fees. 

Dated,  this  25th  day  of  May,  A.D.  1954. 

NORBEST  TURKEY 

GROWERS  ASSOCIATION, 

Seller, 

By  /s/  J.  R.  GARRETT, 

Asst.  Manager. 
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/s/  PAUL  F.  LINDBERG, 
Witness. 

[Seal]  TURKEY  LOG  CORPORATION 

OF  ILLINOIS, 
Buyer, 

By  /s/  ROBERT  L.  GEOROE, 
Secretary, 

/s/  ANGELO  ADAMS, 
President, 

/s/  L.  EDWARD  HART,  JR. 

/s/  G.  J.  TOWLE, 
Witness. 
Approval : 

The  undersigned  patent  oAvners  hereby  approve 
and  ratify  the  within  Agreement. 

Dated,  this  25th  day  of  May,  1954. 

NORBEST  TURKEY 
GROWERS  ASSOCIATION, 

By  /s/  J.  R.  GARRETT, 

Asst.  Mgr., 

/s/  FRED  GEORGE. 
[Endorsed] :     Filed  June  4,  1958. 
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PLAINTIFFS'  EXHIBIT  No.  6 

[Plaintiff's  Exliibit  No.  6  is  identical  to  Exhibit 
B  attached  to  the  Complaint  and  is  set  out  in  full 
at  pages  16  to  22  of  this  printed  record.] 

[Endorsed]:     Filed  June  4,  1958. 
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Agreement 

Fred  George  and  George  J.  Towle,  co-partners 
doing  business  under  the  name  and  style  "Towle 
Food  Products  Co."  hereinafter  called  the  partner- 
ship, and  Turkey  Log  Corporation  of  Illinois,  here- 
inafter called  the  corporation,  agree : 

That,  Whereas,  of  even  date  herewith  the  parties 
hereto  have  entered  into  an  agreement  relating 
principally  to  the  purchase  and  sale  of  "turkey 
logs"  and  the  payment  by  the  corporation  to  George 
J.  Towle  of  certain  royalties,  and 

Whereas,  under  the  provisions  of  said  agreement, 
it  is  required  that  in  the  event  the  corporation 
transfers  its  business  or  said  agreement,  then  the 
corporation  will  require  such  transferee  to  agree  in 
writing  to  continue  to  make  to  said  George  J.  Towle 
all  royalty  payments  referred  to  in  said  agreement. 

Now  Therefore,  in  consideration  of  the  execution 
of  said  agreement  and  in  supplementation  and 
modification  thereof,  it  is  agreed  that  in  the  event 
the  corporation  desires  to  transfer  said  agreement, 
or  the  business  of  the  corporation  relating  to  said 
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royalty  payments,  and  in  the  event  the  proposed 
transferee  is  unwilling  to  agree  to  continue  to  make 
said  royalty  payments  to  said  George  J.  Towle  as 
provided  in  said  agreement,  then  said  George  J. 
Towle  will  waive  the  above-mentioned  provisions 
of  said  agreement  requiring  the  transferee  to  agree 
in  writing  to  continue  to  make  such  royalty  pay- 
ments; provided,  however,  that  in  consideration  of 
such  waiver  the  corporation  shall  pay  to  George  J. 
Towle  forthwith  upon  such  transfer  a  sum  equal  to 
ten  per  cent  (10%)  of  the  total  considerations  paid 
to  the  corporation  for  such  transfer,  less  any  bro- 
kerage fees  and  necessary  expenses  in  connection 
with  such  sale. 

Dated:  June  10th,  1954. 

TOWLE  FOOD  PRODUCTS, 
INC., 

An  111.   Corporation, 
Successor  to 

[Seal]  TURKEY  LOG  CORPORATION 

OF  ILLINOIS, 

By  /s/  L.  EDWARD  HART,  JR., 
Its  President,  and 

/s/  LYDIA  C.  NIEMUTH, 
Its  Secretary. 

/s/  GEORGE  J.  TOWLE, 

/s/  FRED  GEORGE, 

D.B.A.  Towle  Food 
Products  Co. 

[Endorsed] :     Filed  June  4,  1958. 
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PLAINTIFFS'  EXHIBIT  No.  8 

July  22,  1954. 

Norbest  Turkey  Grrowers  Assn., 
Salt  Lake  City,  Utah. 

Att:  Mr.  Herbert  Byers. 

Dear  Herb: 

It  is  my  luiderstanding  that  on  Saturday,  July 
10th,  Ray  Garrett  and  Ed  Hart  had  a  telephone 
conversation  at  which  time  your  office  agreed  to 
some  changes  to  paragraph  4  of  sales  agreement 
between  Norbest  Turkey  Growers  Association  and 
George  Towle.  It  is  my  understanding  that  the  pur- 
chase of  the  190,000  pounds  of  turkey  logs  involved 
in  this  agreement  is  to  be  extended  from  August  1st 
to  some  later  date. 

So  that  I  may  fully  understand  what  changes 
have  been  made  will  you  be  kind  enough  to  write  me 
a  letter  outlining  the  terms  of  the  purchase  of 
turkey  logs  by  the  Towle  Food  Products,  Inc.  of 
Chicago. 

Mrs.  Towle  and  I  are  planning  on  leaving  for 
Europe  the  first  part  of  August  by  which  time  I 
had  hoped  that  the  agreement  between  your  com- 
pany and  the  Towle  Food  Products,  Inc.  of  Chicago, 
and  myself  would  have  been  completed.  In  as  much 
as  I  will  not  be  here  at  the  termination  of  the  con- 
tract it  Avould  help  considerably  if  you  would  allow 
me  to  have  the  Towle  Food  Products  Inc.  of  Chi- 
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cago,  pay  you  direct  rather  than  their  paying  me 
and  me  paying  you.  To  simplify  this,  it  would  prob- 
ably be  easier  if  you  were  to  invoice  the  Towle 
Food  Products  of  Chicago,  direct  on  the  basis  of 
$1.05  a  pomid,  F.O.B.  Chicago,  and  crediting  my 
account  on  the  basis  of  $.99  per  pound  with  the  $.95 
per  pound  retroactive  figure  to  be  credited  at  the 
proper  time.  You,  in  turn,  could  pay  this  office, 
Towle  Manufacturing  Co.  of  Walnut  Creek,  what- 
ever credits  accmnulate  where  they  will  be  de- 
posited in  my  bank. 

We  will  not  be  returning  from  Europe  until  the 
middle  of  October  and  I  would  like  to  have  some 
satisfactory  means  of  payment  between  our  com- 
panies which  I  am  sure  you  will  be  agreeable  to. 

Will  appreciate  your  immediate  consideration  of 
this  suggestion  so  that  I  can  make  my  necessary 
plans. 

Yours  very  truly, 

TOWLE  MANUFACTURING 
CO., 

O.  J.  TOWLE. 
G  JT  :egc 

[Endorsed]:     Filed  June  4,  1958. 
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PLAINTIFFS'  EXHIBIT  No.  9 

[Letterhead] 

Norbest  Turkey  Growers  Association 
P.  O.  Box  1529    -     Salt  Lake  City  11,  Utah 

July  30,  1954. 
Mr.  George  Towle, 

Towle  Manufacturing  Company,  Inc., 
2710  Mt.  Diablo  Blvd., 
Walnut  Creek,  California. 

Dear  Mr.  Towle : 

In  reference  to  your  letter  of  July  22nd  in  which 
you  ask  me  about  the  telephone  conversation  that 
Mr.  Garrett  and  Mr.  Hart  had,  I  talked  with  Mr. 
Garrett  about  this,  and  it  was  our  understanding 
that  100,000  #  of  turkey  log  would  be  taken  and 
paid  for  by  July  31st.  We  are  very  anxious  to  get 
this  all  cleaned  up,  and  while  190,000#  should  be 
cleaned  up  and  paid  for  by  the  end  of  this  month, 
I  am  willing  to  extend  the  date  to  August  10th  for 
the  billing  to  be  completed. 

We  observe  your  request  to  bill  at  $1.18  for  less 
than  carload  and  at  $1.15  for  carloads.  We  will  be 
glad  to  follow  your  instructions,  and  at  such  time 
as  a  credit  accrues  to  you,  we  will  forward  the 
money  to  your  organization  at  Walnut  Creek,  Cal- 
ifornia. 

I  appreciate  your  caUing  me  today,  and  I  hope 
that  the  money  on  the  turkeys  now  billed  will  be  in 


126  George  J.  Towle,  et  al.,  etc.,  vs. 

to  us  early  next  month.  I  would  suggest  that  if  the 
turkey  logs  are  not  all  billed  by  the  tenth,  that  they 
be  transferred  over  and  we  will  bill  them  to  you. 

In  reference  to  new  production,  young  toms  will 
soon  be  available  and  we  will  no  doubt  be  working 
on  that  as  soon  as  the  190,000#  is  exhausted.  Also, 
there  is  a  possibility  we  might  have  a  small  amount 
of  tonnage  left  over  in  Los  Angeles  which  we  will 
be  happy  to  bill  to  you  in  the  event  it  is  wanted. 
Kindly  advise  me  your  request  in  billing  the  new 
production  which  we  may  start  on  before  you  re- 
turn from  Europe.  I'll  be  happy  to  hear  from  you 
further  next  week. 

Yours  very  truly, 

/s/  HERBERT  BEYERS, 

General  Manager,  Norbest 
Turkey  Growers  Association. 

HB:AW 

CC :     Mr.  M.  H.  Simonson, 
3132  -  17th  St., 
Sacramento,  Calif. 

[Endorsed] :     Filed  June  4,  1958. 
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PLAINTIFFS'  EXHIBIT  No.  10 

August  3,  1954. 
L.  E.  Hart, 

Montgomery,  Hart,  Pritchard  &  Herriott, 
120  S.  La  Salle  St., 
Chicago,  111. 

Dear  Ed: 

I  have  just  received  a  letter  from  Herb  Beyers, 
a  copy  of  which  I  am  having  made  and  enclosing 
with  this  letter. 

There  is  one  particular  point  I  would  like  to  call 
to  your  attention  and  that  is  paragraph  three.  You 
will  note  that  Norbest  are  going  to  bill  me  on  the 
10th  of  August  for  all  the  Turkey  Logs  that  have 
not  been  withdrawn.  I  know  that  you  fully  appreci- 
ate the  position  this  puts  me  in  so  hope  that  you 
will  be  able  to  take  care  of  this  inventory  because, 
as  I  have  explained  to  you  over  the  phone,  I  am 
simply  not  in  a  position  to  pay  for  this  kind  of 
merchandise  without  going  through  a  lot  of  red 
tape.  This  would  seem  rather  unnecessary  at  this 
late  date  so  hope  that  you  will  be  prepared  to  take 
care  of  my  invoices. 

My  wife  and  I  are  leaving  here  on  the  9th  of 
August,  flying  to  New  York  where  we  will  leave 
on  the  15th  for  Europe.  We  expect  to  be  gone  a 
couple  of  months  or  more  so  I  have  asked  Norbest 
to  bill  you  direct  for  me.  Payment  should  be  made 
to  Norbest  and  they  will  credit  my  account  accord- 
ingly. Also,  Ed,  any  checks  you  send  after  receipt 
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of  this  letter  should  be  made  payable  to  Norbest 
Turkey  Grrowers  Association  to  credit  Towle 
Mfg.  Co. 

I  spoke  to  Ange  on  the  phone  last  Friday  and 
he  mentioned  the  possibility  of  a  conference  with 
Norbest  in  Salt  Lake.  If  you  feel  that  this  is  neces- 
sary, and  if  it  could  be  arranged  to  be  there  on 
Monday,  August  9th,  I  could  meet  you  there  in 
the  afternoon.  We  plan  on  leaving  here  around  late 
forenoon  and  staying  in  Salt  Lake  that  night  any- 
way. So  it  would  be  desirable  from  my  standpoint 
to  sit  in  on  any  meeting  you  may  have  with  Nor- 
best relative  to  the  present  contract.  Please  advise 
me  at  once  so  that  I  will  know  whether  or  not  any- 
one will  be  in  Salt  Lake  on  the  9th. 

I  have  also  asked  Herb  to  make  shipments  on  the 
basis  on  $1.18  and  $1.15  for  L.C.L.  and  full  car 
shipments.  If  there  are  to  be  any  changes  in  these 
prices  please  notify  him. 

I  am  advising  Norbest  that  starting  with  new 
production  you  are  to  be  billed  direct  and  that  the 
Towle  Mfg.  Co.  is  out  of  the  picture  in  that  re- 
spect. 

I  hope  that  you  will  do  what  is  necessary  to  com- 
ply with  the  understanding  with  my  letter  from 
Herb.  I  think  you  can  realize  that  I  am  in  some- 
what of  an  embarrassing  position  by  not  having 
to  lived  up  to  the  terms  on  my  contract  with  Nor- 
best regarding  pajmient  of  their  invoices  to  me. 
In   view  of  the  extension  of  time  it  will  be  even 


Norbest  Turkey  Growers  Assn.,  etc.  129 

more  embarrassing  in  the  understanding  between 
you  and  Ray  Garrett  as  far  as  payment  of  these 
invoices  is  concerned.  I  would  suggest  that,  if  there 
is  any  possibility  that  you  will  not  be  able  to  pick 
up  the  invoices  for  the  balance  of  the  Turkey  Logs, 
that  you  notify  Norbest  so  that  they  would  be  in 
a  position  to  dispose  of  any  surplus  inventory  that 
you  do  not  feel  that  you  can  sell,  or  that  you  would 
be  willing  to  pay  for. 

I  would  like  to  have  had  all  this  cleared  up  be- 
fore I  leave  on  this  trip  but  inasmuch  as  this  seems 
to  be  impossible  at  this  time,  I  hope  that  I  can 
leave  without  having  to  be  concerned  over  payment 
to  Norbest. 

We  will  be  returning  some  time  after  the  middle 
of  October  when,  if  we  have  time,  I  would  like  to 
stop  in  Chicago  on  the  way  to  St.  Paul  where  we 
intend  to  stop  for  a  few  days,  and  possibly  have  a 
visit  with  you. 

With  best  regards, 

TOWLE  MANUFACTURING 
CO., 

G.  J.  TOWLE. 
GJT:egc 

[Endorsed] :     Filed  June  4,  1958. 
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PLAINTIFFS'  EXHIBIT  No.  11 

August  3,  1954. 
Mr.  Herbert  Beyers, 
Norbest  Turkey  Growers  Association, 
Salt  Lake  City  11,  Utah. 

Dear  Mr.  Beyers: 

I  wish  to  acknowledge  receipt  of  your  letter  of 
July  SOth. 

I  have  just  written  Mr.  Hart  sending  him  a  copy 
of  your  recent  letter  so  that  he  will  be  fully  ap- 
praised of  the  facts  contained  therein. 

I  also  notified  Mr.  Hart  that  the  invoicing  would 
come  from  your  office  on  the  basis  of  $1.05  a  pound 
with  payment  to  be  made  to  Norbest  Turkey  Grow- 
ers Association  crediting  the  Towle  Manufactur- 
ing Co. 

I  also  suggested  that  in  the  outside  possibility 
that  he  would  not  be  in  a  position  to  pick  up  the 
balance  of  the  Turkey  Log  inventory  to  advise  you 
accordingly  so  that  you  could  dispose  of  them  prior 
to  the  new  production.  I  don't  think  there  is  a  pos- 
sibility of  this  occurring  but  mentioned  it  to  him  in 
case  they  have  had  a  change  of  plans  since  our  con- 
versation with  Mr.  Garrett. 

Upon  the  completion  of  their  disposing  of  the 
present  inventory  of  190,000  pounds  and  beginning 
with  new  production,  please  be  advised  that  this 
latter  business  is  between  Norbest  Turkey  Grow- 
ers Association  and  the  Towle  Food  Products,  Inc., 
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and  that  the  Towle  Manufacturing  Co.  has  no  part 
in  this  arrangement.  You  will  bill  them  direct  and 
look  to  them  for  payment.  I  would  suggest,  how- 
ever, that  you  do  not  go  into  any  new  production 
for  them  until  they  have  fulfilled  the  terms  of  their 
contract  with  me,  which  was  to  dispose,  or,  in  any 
event,  to  pay  for  the  190,000  pounds  of  logs  that 
are  now  in  existence.  This,  however,  is  up  to  you 
but  might,  and  probably  will  have  the  desired  effect 
in  getting  them  to  make  full  payment  of  the  monies 
they  now  owe.  A  letter  to  Mr.  Hart  prior  to  your 
contemplated  new  production  might  be  in  order  and 
do  us  both  some  good. 

They  intimated  over  the  phone  last  Friday  that 
a  conference  in  Salt  Lake  might  be  desirable  in  the 
near  future.  I  explained  to  Hart  that  I  was  leav- 
ing here  on  the  9th  and  could,  if  necessary,  stop 
in  Salt  Lake  for  a  meeting  if  he  felt  that  a  meeting 
was  necessary.  If  I  hear  from  him  prior  to  our 
leaving  I  will  advise  you  accordingly. 

I  have  also  advised  Hart  that  from  now  on  he 
will  be  billed  direct  by  Norbest  and  not  from  this 
office. 

I  am  sorry  that  I  have  to  seem  to  be  running  off 
in  the  middle  of  business  but  I  had  fully  expected 
that  these  negotiations  would  be  completed  by  this 
time.  Our  plans  have  gone  too  far,  the  ticket  pur- 
chases, reservation,  etc.,  to  change  them  now  and 
hope  that  the  burden  that  I  have  put  on  you  people 
relative  to  invoicing  and  collecting  will  not  be  too 
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It  appears  we  extended  the  time  until  August 
lOth  for  the  billmg  to  be  complete  and  I  am  hope- 
ful it  can  be  worked  out  on  this  basis.  In  the  event 
that  we  are  unable  to  get  the  190,000  pounds  of 
logs  billed  and  paid  for  within  the  allotted  time, 
we  see  no  alternative  for  us  but  to  request  the  can- 
cellation of  the  agreement  which  we  made  and 
which  you  are  a  party  to. 

We  are  very  appreciative  of  the  opportunity  to 
clean  up  this  lot  but  it  must  be  delivered  and  paid 
for  as  previously  stated  as  we  wish  to  clean  up  the 
present  inventory.  I  will  look  forward  to  seeing 
Mr.  Adams  in  the  hopes  that  everything  can  be 
cleared  up  satisfactorily. 

Wishing  you  a  good  trip  to  Europe. 

Sincerely  yours, 

/s/  HERBERT  BEYERS, 

General  Manager,   Norbest 
Turkey  Growers'  Assn. 
HB:jf 

[Endorsed] :     Filed  Jmie  4,  1958. 
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PLAINTIFFS'  EXHIBIT  No.  13 

[Letterhead] 

Norbest  Turkey  Growers  Association 

Salt  Lake  City  11,  Utah 

P.O.  Box  1529 

August  10,  1954. 

Mr.  A.  Adams,  Vice  President, 
Towle's  Food  Products  Co., 
540  Lakeshore  Drive, 
Chicago,  Illinois. 

Dear  Mr.  Adams: 

I  am  writing  you  this  letter  as  per  our  under- 
standing in  relation  to  agreement  made  between 
our  organization  and  the  Turkey  Log  Corporation 
of  Illinois  on  May  25th,  1954,  in  which  there  was 
a  companion  agreement  that  190,000  pounds  of 
Turkey  Log  now  in  stock  was  to  be  taken  over  by 
July  31,  1954,  which  was  to  be  paid  for  by  Mr. 
George  Towle. 

We  are  amending  this  agreement  to  read  that 
approximately  88,000  pounds  stored  on  the  Pacific 
Coast  will  be  relabeled  and  paid  for  by  Towle  Foods 
Products  Company  by  August  20th,  except  tonnage 
in  Los  Angeles,  to  be  paid  for  by  August  25th. 

It  is  also  agreed  that  the  signature  of  the  Tur- 
key Log  Corporation  becomes  binding  to  the  Towle 
Food  Products  Company  in  connection  with  agree- 
ment made  with  that  firm  whereby  they  agreed  to 
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purchase  410,000  pounds  of  Turkey  Log  from  Sep- 
tember 1st,  1954,  to  February  1st,  1955,  at  the  rate 
of  not  less  than  100,000  pounds  per  month,  at  the 
formula  developed  at  that  time. 

It  is  also  understood  that  during  the  1955  season 
that  Norbest  Turkey  Growers'  Association  will 
agree  to  furnish  approximately  one  million  pounds 
of  Turkey  Log  for  the  second  season,  this  to  be 
agreed  upon  by  both  parties  by  June  1st,  1955.  This 
represents  the  miderstanding  of  Mr.  Adams  and 
the  writer  as  of  this  date. 

Yours  very  truly, 

/s/  H.  B., 

HERBERT  BEYERS, 

General  Manager,  Norbest 
Turkey  Growers'  Assn. 
HB:jf 

[Endorsed]  :    Filed  June  4,  1958. 


PLAINTIFFS'  EXHIBIT  No.  14 

August  11,  1954. 
Mr.  Fred  George, 
Rt.  1,  Box  902, 
Danville,  California. 

Dear  Fred: 

I   appreciated  the  opportunity  of  visiting  vdih. 
you  on  the  turkey  log  operation  and  your  inquiry 
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about  our  relationship  with  Towle  Manufacturing 
Company  at  Wabiut  Creek,  California. 

I  wish  to  state  that  as  soon  as  the  turkey  logs 
are  all  sold  and  paid  for,  which  we  hope  to  have 
completed  prior  to  August  31st,  our  organization 
will  remit  to  the  Towle  Manufacturing  Company 
the  amomits  due  them,  which  we  are  collecting  here. 

I  am  hopeful  these  funds  will  be  in  so  we  can 
close  our  records  here  prior  to  September  1st. 

Yours  very  truly, 

HERBERT  BEYERS, 

General  Manager,  Norbest 
Turkey  Growers'  Assn. 
HB:jf 

[Endorsed] :    Filed  June  4,  1958. 


PLAINTIFFS'  EXHIBIT  No.  15 

September  28,  1954. 
Mr.  Clarence  E.  Betz, 
Towle  Manufacturing  Co.,  Inc., 
2710  Mt.  Diablo  Blvd., 
Walnut  Creek,  California. 

Dear  Mr.  Betz: 

I  am  enclosing  a  copy  of  our  accounting  on  tur- 
key log  and  I  wish  to  report  that  Mr.  Simonson 
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and  I  liad  extended  meetings  with  Mr.  Hart  of  the 
Towle  Food  Products  in  Chicago. 

Mr.  Hart  was  fully  informed  of  the  proposition 
of  our  allowing  a  price  of  95c  to  Towle  Manufac- 
turing Company  and  since  he  stated  there  was  legal 
problems  involved  between  Towle  Food  Products 
and  Towle  Manufacturing  Company,  he  refused  to 
pay  anything  but  the  net  amount  due,  which  we 
accepted  on  the  account. 

While  we  were  acting  as  Agents  for  you,  it  is 
my  own  opinion  that  the  officers  of  these  two  cor- 
porations should  get  together  and  settle  these  differ- 
ences, as  I  personally  believe  there  will  be  little  or 
no  opportunity  for  us  to  collect  this  for  you. 

Yours  very  truly, 

HERBERT  BEYERS, 

General  Manager,  Norbest 
Turkey  G-rowers'  Assn. 

HB:jf 

cc/Fred  George. 
cc/M.  H.  Simonson. 

[Endorsed] :    Filed  June  4,  1958. 
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PLAINTIFFS'  EXHIBIT  No.  16 

NORBEST  TURKEY  GROWERS'  ASSOCIATION 

PajTnents  made  by  Towle  Food  Products  Co.  on  Towle  Mfg. 
Co.  Account 

Date 
7-26  Collections  as  follows: 

On  our  invoice  T-813  of  7-14-53 

J.  Dennis  Freeman  &  Son 

Bloomfield,  Indiana 

300    Ctn.    Tur-King    10,616—10 

at  $1.15  $12,209.12 

Universal  Distributing  Co. 

St.    Louis   Mo.     300    Ctn.    Tur- 
King  10,493—7  at  $1.15  12,067.45 

K  &  B  Packing  Co. 

Denver,   Colo.  250   Ctn.   Tur-King 

8,945—12  at  $1.15  10,287.61 

Total    $34,564.18 

8-16  Collection  as  follows  on  our  invoice  T-855  of  8-5-54 : 

Delivered  to  Kansas  Cold  Storage 

Co.,  Wichita,  Kans. 

200  Ctns.  Tur-King  7,065— 

11  at  $1.18  8,337.49 

300  Ctns.  Tur-King  10,716— 

5  at  $1.18  12,645.22 

Total  $20,982.71 

8-25  Draft  on  Towle  Food  Products, 

Chicago,    111.     Our    invoice    T-907 
covering  Transfer  at  Oakland,  Cal. 
136  Ctns.  Tur-King  4,940— 

1  at  $1.05  5,187.06 

Our  invoice  T-924  covering  Trans- 
fer at  Los  Angeles,  Calif. 
698  Ctn.  Tur-King  24,580— 
10  at  $1.05 25,809.66 

Total  $30,996.72 
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8-10  Payment  by  A.  Adams  in  Salt  Lake 

with  no  detail  as  to  invoices  paid  ..  $51,894.47 

9-17  Payment  received  in  Chicago  from 
Ed  Hart  to  balance  the  Towle  Mfg. 
Co.  account  on  Norbest  books  $43,956.83 

Note :  On  our  invoice  T-855  100  Ctn.  3601-13  at  $1.18  $4,250.00 
to  be  delivered  to  Snow  &  Co.,  Independence,  Missouri 
was  refused  and  above  was  stored  at  Kansas  Cold  Storage 
Co.,  Wichita,  Kans.  for  Towle  Food  Products  Co. 

9-28-54 

[Endorsed] :    Filed  June  4,  1958. 


PLAINTIFFS'  EXHIBIT  No.  16-A 

Towle  Manufacturing  Company 
Statement  of  Account 


Date     Shipped 

Billed       From       Inv.  No. 

Pounds 

Price 

Amount 

5-25  Fulton-Chi  T-715 

1732-8 

.99 

1,715.17 

5-28  Fulton-Chi  T-724 

250-3 

.99 

247.69 

6-9    Fulton-Chi  T-734 

143-11 

.99 

142.25 

6-11  Fulton-Chi  T-743 

177-8 

.99 

175.73 

6-13  Fulton-Chi  T-753 

36-1 

.99 

35.70 

6-18  Fulton-Chi  T-761 

317-15 

.99 

314.76 

6-18  Fulton-Chi  T-763 

349 

.99 

345.51 

6-21  Fulton-Chi  T-770 

537-14 

.99 

532.50 

6-23  Fulton-Chi  T-773 

420-7 

.99 

416.23 

6-28  Fulton-Chi  T-777 

1572-6 

.99 

1,556.65 

7-6    B-R,  Sacto   T-790 

177-1 

.99 

175.29 

Total  

5714-10 

$     5,657.48 
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Less  Payments  by 
Towle  Mfg.  Co., 
Walnut  Creek,  Calif. 

6-3  R-1249 

6-11  R-1285 

6-16  R-1305 

6-23  R-1452 

6-28  R-1369 

7-18  R-1471 


1,715.17 

247.69 
317.98 
695.97 
948.73 
1,731.94 


Total  

5,657.48 

Balance  .... 

None 

7-7    B-R,  Sacto  T-791    40,911-12 

.99 

40,502.63 

7-12  Fulton-Chi  T-794     2,738-5 

.99 

2,710.92 

7-12  B-R,  Sacto  T-801      3,583-9 

.99 

3,498.23 

7-13  Fulton-Chi  T-805        710-8 

.99 

703.40 

7-14  B-R,  Sacto  T-813    30,055-13 

.99 

29,755.25 

7-14  B-R,  Sacto  T-814        526-12 

.99 

521.48 

7-21  Fulton-Chi  T-826     2,845-1 

.99 

2,816.62 

7-26  Fulton-Chi  T-833          70-11 

.99 

69.98 

7-31  Fulton-Chi  T-849         889-13 

.99 

880.91 

8-5    B-R,  Sacto  T-855    21,383-13 

.99 

21,169.97 

8-6    Fulton-Chi  T-858     2,317-9 

.99 

2,294.39 

8-9    Fulton-Chi  T-862          70-9 

.99 

69.86 

8-20  Fulton-Chi  T-904          142 

.99 

140.59 

8-20  B-R,  Sacto  T-905    34,530-5 

.99 

34,185.01 

8-23  Fulton-Chi  T-906    20,845-13 

.99 

20,637.36 

8-23  Natl.  Ice-Oakland 

T-907      4,940-1 

.99 

4,890.66 

8-30  Merch.-S.F.- (Strapping) 

W-1240 

2.70 

8-25  L.A.  Ice-L.A. 

T-924   24,570-10 

.99 

24,324.92 

8-25  Merch.-S.F.  T-925         925-5 

.99 

916.06 

8-24  Fulton-Chi  W-1221  (Strapping 

etc. 

)       185.89 

9-13  Natl.  Ice-Oakland 

W-1318  (Strapping 

) 

27.00 

Total  192,008-05 


.$190,303.83 


Grand  Total  Pounds  ..197,722-15 
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Less  Payments  by 
Towle  Food  Products 
Chicago,  Illinois 

7-26   (Lipsman-Fulkerson  on  T-813) 

R-1500  34,564.18 

8-10  Check        E-1562 51,894.47 

8-16    (Lipsman-Fulkerson  on  T-855) 

J-2549    20,982.71 

8-25  Draft        E-1636  30,996.72 


Total  $138,438.08 


Balance    $  51,865.75 

Less  Credit  Memo  4c  per  pound  on  Tur- 
King  purchases — 197,722#  15  oz. 
at  .04  7,908.92 

Payment  9-17-54,  Towle  Food  Products, 

Chicago   43,956.83 


Balance  9-21-54  0 

[Endorsed] :     Filed  June  4,  1958. 


PLAINTIFFS'  EXHIBIT  No.  17 

Towle  Manufacturing  Company,  Inc. 

2710  Mt.  Diablo  Blvd. 

Walnut  Creek,  California 

September  24,  1954. 

Mr.  Herbert  Beyers,  General  Manager, 
Norbest  Turkey  Growers  Association, 
P.O.  Box  1529, 
Salt  Lake  City,  Utah. 

Dear  Mr.  Beyers: 

This  will  acknowledge  receipt  of  your  schedule 
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of  frozen  turkey  shipments  per  your  orders  from 
George  J.  Towle,  President  of  Towle  Manufactur- 
ing Co.  Shortly  before  he  left  on  his  trip  last 
month,  George  and  I  went  over  the  orders,  etc.,  and 
he  asked  me  in  his  absence  to  check  over  your 
schedule  of  shipments  when  received. 

Can  you  tell  me  which  invoices  are  covered  by 
the  following  payments  on  your  schedule : 

34,564.18 
51,894.47 

20,982.71 
30,996.72 
43,956.83 

George  also  informed  me  that  in  the  event  190,- 
000  pounds  or  more  were  shipped  by  you,  Towle 
Manufacturing  Co.  would  receive  an  additional 
credit  of  4  cents  a  pound,  making  the  cost  to  us  of 
95  cents  a  pound.  In  view  of  this,  I  presume  that 
a  check  will  be  forthcoming  from  you  for  $7,908.92 
per  your  calculation  on  page  2  of  your  schedule. 

May  I  hear  from  you  at  your  convenience? 

Yours  very  truly, 

CLARENCE  E.  BETZ, 

Secretary,  Towle  Manufac- 
turing Co.,  Inc. 
CEB  :mc  \ 

[Endorsed] :    Filed  June  4,  1958.  " ; 
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PLAINTIFFS'  EXHIBIT  No.  18 

[Letterhead] 

Norbest  Turkey  Glrowers  Association 
P.O.  Box  1529— Salt  Lake  City  11,  Utah 

August  16,  1954. 
Kansas  Cold  Storage  Co., 
Wichita,  Kansas. 

Gentlemen : 

Please  store  in  the  name  of  Towle  Food  Prod- 
ucts Company,  540  Lakeshore  Drive,  Chicago,  Illi- 
nois, the  100  cartons  of  boneless  turkey  stored  in 
your  warehouse  by  Lipsman-Fulkerson  Company. 

Please  bill  Towle  Food  Products  Company  for 
the  storage  charges  from  the  original  storage  date. 

Yours  very  truly, 

/s/  H.  B., 

HERBERT  BEYERS, 

General  Manager,  Norbest 
Turkey  Growers'  Assn. 
PFL  :jf 

cc/Towle  Food  Prod.  Co.,  Chicago,  111. 
cc/Towle  Mfg.  Co.,  Walnut  Creek,  Cal. 
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(Copy) 

Norbest  Turkey  Growers  Association 
Salt  Lake  City,  Utah 

As  Agent  for  Towle  Mfg.  Co.,  Walnut  Creek,  Calif. 

Invoice  Statement. 
Date :  Aug.  16,  1954. 

To:  Towles  Food  Products  Co.,  540  Lakeshore  Drive,  Chicago, 
IRinois. 

Shipment  from  Sacramento  8-3-54:    21,383-13     1.05     $22,453.00 

Less  Payment  received  from  Lipsman-Fulkerson  for : 
200  Ctns.    7,065-11  @  1.18 
300  Ctns.  10,716-5    @  1.18 


17,782#    20,982.71 


Balance  Due  $  1,470.29 

The  balance  of  this  load  consisting  of  100  Ctns.  3,601-13  was 
stored  in  Kansas  Cold  Storage  Co.,  Wichita,  Kan.,  for  your 
account  as  the  shipment  was  refused  by  consignee  account  of  not 
agreeing  to  price. 

[Endorsed] :    Filed  June  4,  1958. 


DEFENDANT'S   EXHIBIT  A 

Leaving  N.  Y.  Sunday,  6 :00  p.m.  If  you  need  me 

before. 

[Letterhead] 

The  Waldorf-Astoria 

Park  and  Lexington  Avenues 

49th  and  50th  Streets 

New  York  22 
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Aug.  12. 
Dear  Clarence. 

Had  a  satisfactory  visit  with  Norbest- Adams  of 
Towle  Food  Prod,  in  Chicago  on  Monday. 

Tuesday,  Adams  was  to  give  Norbest  a  check 
for  all  our  unpaid  invoices  to  Norbest  at  1.05 
per  lb. 

Enclosed  is  our  statement  of  what  we  owe  Nor- 
best at  .99  up  to  and  including  the  invoice  T.  858 
which  I  gave  you  and  T.  862  which  I  do  not  believe 
I  had  received. 

Towle  Food  Prod,  still  owe  us  for  the  four  in- 
voices I  have  boxed  on  the  enclosed  w^hich  Norbest 
is  not  billing  them  for  as  we  have  paid  them. 
Adams  said  he  would  include  them  in  his  check 
to  Norbest.  Please  check  this  when  you  get  the 
receipt  and  statement  from  Norbest.  If  not  paid, 
send  them  a  statement. 

T.  F.  P.,  Inc.,  have  also  agreed  to  be  invoiced, 
and  pay  for  some  80,000  lbs.  and  pay  up  by  Aug. 
20.  We  should  receive  our  check  from  Norbest 
shortly  after  Fred  George  will  be  in  touch  with 
you  and  can  explain  anything  regarding  our  un- 
derstanding. 

Had  good  trip.  We  took  it  easy,  making  three 
overnight  stops. 

Thanks  for  looking  after  things. 

Regards, 

/s/  GEO. 

[Endorsed] :    Filed  Jime  4,  1958. 
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[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK 
TO  RECORD  ON  APPEAL 

I,  C.  W.  Calbreath,  Clerk  of  the  United  States 
District  Court  for  the  Northern  District  of  Cali- 
fornia, hereby  certify  the  foregoing  and  accom- 
panying documents  and  exhibits,  listed  below,  are 
the  originals  filed  in  this  court  in  the  above-entitled 
case  and  constitute  the  record  on  appeal  herein  as 
designated  by  attorneys  for  the  appellants : 

Excerpt  from  Docket  Entries. 

Complaint. 

Answer. 

Memorandum  for  Judgment. 

Findings  of  Fact  and  Conclusions  of  Law. 

Judgment. 

Memorandum  of  Costs  mth  Notice  of  Taxing. 

Objections  of  Plaintiff  to  Memorandum  of  Costs. 

Motion  to  Review  Taxation  of  Costs. 

Order  on  Motion  to  Review  Taxation  of  Costs. 

Notice  of  Appeal. 

Appeal  Bond. 

Order  Extending  Time  to  Docket  Record  on  Ap- 
peal. 

Order  Extending  Time  to  Docket  Record  on  Ap- 
peal. 
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Appellants'  Designation  of  Record  on  Appeal. 

Reporter's  Transcript  of  Trial  Proceedings. 

Plaintiffs'  Exhibits  1,  2,  3,  4,  5,  6,  7,  8,  9,  10, 
11,  12,  13,  14,  15,  16,  17,  18,  19. 

Defendant's  Exhibit  A. 

In  Witness  Whereof  I  have  hereunto  set  my  hand 
and  affixed  the  seal  of  said  District  Court  this  9th 
day  of  January,  1959. 

[Seal]  C.  W.  CALBREATH, 

Clerk; 

By  /s/  MARGARET  P.  BLAIR, 
Deputy  Clerk. 


[Endorsed] :  No.  16317.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  George  J.  Towle 
and  Fred  George,  Individually  and  as  Co-partners 
Doing  Business  as  Towle-George  Turkey  Log  Com- 
pany, Also  Known  as  Towle  Food  Products  Co.,  a 
Partnership,  Appellant,  vs.  Norbest  Turkey  Grow- 
ers Association,  a  Corporation,  Appellee.  Tran- 
script of  Record.  Appeal  from  the  United  States 
District  Court  for  the  Northern  District  of  Cali- 
fornia, Southern  Division. 

Filed  and  Docketed:  January  9,  1959. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  C'ircuit 

Xo.  16.317 

G-EORGE  J.  TOWLE  and  FRED  GEOEGE.  In- 
dividually and  as  Co-jDartners  Doing  Business 
as  TOAVLE-GEORGE  TURKEY  LOG  COM- 
PANY, Also  &iown  as  TOWLE  FOOD 
PRODUCTS   CO..   a   Partnership. 

PI  aintift's- Appellants. 

vs. 

XORBEST  TURKEY  GROWERS  ASSOCIA- 
TIOX.  a  Curpuration. 

Defendant- Appellee. 

APPELLANTS"   STATEMENT 
OF  POINTS 

Appellants.  George  J.  Towle  and  Fred  George, 
individnally  and  as  co-partner-  dnino-  lousiness  as 
Towle-George   Turkey  Log   Company,   also  known 

as  Tovrle  Food  Produr-t-  Co..  a  partnership,  in  ac- 
cordance with  RnU  17.6  nf  the  RuUs  r,f  thn  Unit^-d 
States  Court  t:)f  Appeals  for  the  Ninth  Cirr-uit. 
state  that  the  points  upun  whir-h  they  intend  to  rely 
on  their  appeal  frctni  the  Final  Judgment  entered 
by  the  District  C^urt  r,n  September  !■".  1958.  are 
as  follows : 

1.  The  Distrir-t  Cnurt  erred  in  nrderins'  and 
adjudging  that  plaintiffs.  George  J.  Ti:iwle  and 
Fred  George,  individually  and  as  co-partners  doin^ 
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business  as  Towle-George  Turkey  Log  Company, 
also  known  as  Towle  Food  Products  Co.,  a  partner- 
ship, sliall  take  nothing  by  reason  of  their  com- 
plaint. 

2.  The  District  Court  erred  in  ordering  and 
adjudging  that  judgment  is  hereby  awarded  to  de- 
fendant Norbest  Turkey  Growers  Association 
against  plaintiffs. 

3.  The  District  Court  erred  in  ordering  and 
adjudging  that  defendant  shall  have  and  recover 
its  costs  as  against  plaintiffs,  and  each  of  them, 
herein. 

4.  The  District  Court  erred  in  concluding  that 
defendant  agreed  to  act  as  the  gratuitous  agent  for 
plaintiffs  for  the  purposes  of  shipment  of  turkey 
logs  to,  invoicing  of  and  receipt  of  funds  from 
Turkey  Log  Corporation  of  Illinois  (Conclusion 
of  law.  III). 

5.  The  District  Court  erred  in  concluding  that 
defendant  did  not  violate  any  of  the  terms  of  any 
understanding  or  agreement  with  plaintiffs  either 
oral  or  written  with  regard  to  this  agency  and  had 
full  authority,  express  or  implied,  to  act  as  it  did 
with  regard  to  this  agency  (Conclusion  of  law,  IV). 

6.  The  District  Coui*t  erred  in  concluding  that 
no  credits  ever  accrued  in  favor  of  plaintiffs,  or 
an}'  of  them,  out  of  any  moneys  held  or  received 
by  defendant  in  excess  of  the  amounts  owing  by 
plaintiffs  to  defendant   (Conclusion  of  law,  V). 
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7.  The  District  Court  erred  in  concluding  that 
there  never  was  and  there  is  not  now  owing  any 
sum  of  money  from  defendant  to  plaintiffs  in  con- 
nection with  any  of  the  transactions  which  were 
the  subject  of  this  action  (Conclusion  of  law,  Y). 

8.  The  District  Court  erred  in  concluding  that 
defendant  Norbest  Turkey  Growers  Association  is 
entitled  to  have  and  to  recover  judgTQent  in  its 
favor  and  to  recover  its  costs  herein  as  against 
plaintiffs  (Conclusion  of  law,  VI). 

9.  The  District  Court  erred  in  implying  in  Find- 
ing V  that  the  only  instances  in  which  defendant 
made  shipments  were  "those  instances  where  the 
Illinois  corporation  specifically  requested  that  ship- 
ment be  made  sight  draft  bill  of  lading"  or  "where 
the  Illinois  corporation  had  specifically  requested 
sight  draft  shipment/' 

10.  The  District  Court  erred  in  finding  that  de- 
fendant "in  all  instances  followed  plaintiffs'  in- 
structions with  regard  to  shipments  and  billing" 
(Finding  V). 

11.  The  District  Court  erred  in  finding  that  "it 
is  not  true  that  on  or  about  this  date  any  arrange- 
ment was  changed  as  between  plaintiffs  or  any  of 
them  and  defendant"  as  found  in  Finding  YI. 

12.  The  District  Court  erred  in  finding  that  "it 
is  not  true  that  prior  to  August  6,  1954,  or  at  any 
time  plaintiffs  or  any  of  them  gave  instructions  to 
defendant  that  shipment  of  turkey  logs  to  the  Illi- 
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nois  corporation  should  be  made  only  on  a  sight 
draft  payable  to  Norbest  or  that  on  August  6,  1954, 
or  at  any  time,  defendant  acknowledged  any  such 
instructions,"  all  as  is  found  in  Finding  VII. 

13.  The  District  Court  erred  in  finding  that  "it 
is  not  true  that  at  this  or  at  any  other  time  defend- 
ant agreed  or  reaffirmed  that  all  shipments  were  to 
be  on  a  sight  draft  bill  of  lading  basis  only,"  all  is 
as  found  in  Finding  VIII. 

14.  The  District  Court  erred  in  finding  that  the 
transfers  referred  to  in  Finding  IX  were  "in  ac- 
cordance with  its  agreement  with  and  instructions 
from  the  partnership  and  plaintiffs  and  not  in  vio- 
lation of  any  of  them." 

15.  The  District  Court  erred  in  making  Find- 
ing X. 

16.  The  District  Court  erred  in  finding  that  "no 
credit  at  any  time  ever  accrued  to  the  plaintiffs  for 
which  a  proper  allowance  has  not  been  made"  as 
found  in  Finding  XL 

17.  The  District  Court  erred  in  imjoosing  upon 
plaintiffs  the  burden  of  proof  on  the  issue  of 
whether  credit  could  or  could  not  be  extended  by 
the  agent. 

IS.  The  District  Court  erred  in  sustaining  ob- 
jections to  the  following  questions  propounded  to 
Fred  George,  on  the  ground  that  they  were  directed 
to  hearsay  so  far  as  any  instructions  given  by  Mr. 
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Towle  to  Mr.  George.  Answers  thereto  were  given 
and  received  under  Rule  43  as  follows : 

"Q.  Mr.  George,  before  this  meeting  on  June 
10,  had  Mr.  Towle  given  you  any  instructions  with 
regard  to  the  'payment  of  future  deliveries  of  the 
turkey  logs?  A.     You  mean  on  August  10? 

''Q.     August  10th.  Pardon  me. 

''A.  He  had  not  given  me  any  specific  instruc- 
tions. None,  I  think,  until  the  evening  of  the  9th. 
The  evening  of  the  9th  of  August,  he  did. 

"Q.  What  were  the  instructions  you  were  given 
on  the  evening  of  the  9th? 

"A.  They  were  given  me  by  Mr.  Towle  after  he 
had  determined  that  he  would  not  be  present,  defi- 
nitely determined  that  he  would  not  be  present  for 
the  meeting  of  the  morning  of  the  10th. 

^'Q.     Would  you  go  on,  Mr.  George? 

"A.  Mr.  Towle  called  me  in  my  room  and  said 
that  he  had  received  the  weather  report  and  that 
he  and  Mrs.  Towle  would  be  taking  off  early  the 
next  morning,  that  he  would  not  be  in  the  meeting 
with  Mr.  Beyers;  and,  as  I  recall,  he  asked  me  to 
come  dowTi  to  his  room,  and  his  instructions  to  me 
were  that  after  the  check  was  received  which  Mr. 
Adams  had  indicated  to  both  Mr.  Beyers  and  Mr. 
Towle,  as  I  understand  it,  was  in  the  mail,  after 
that  check  was  received  that  I  was  to  make  sure 
that  there  was  an  understanding  that  the  balance 
of  the  inventory  would  be  handled  on  an  SDBL 
basis." 
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19.  The  District  Court  erred  in  sustaining  ob- 
jection to  the  following  questions  propounded  to 
George  J.  Towle,  the  answers  being  received  under 
Rule  43 : 

"Q.  Would  you  please  state  the  facts  and  cir- 
cumstances of  the  instructions  which  you  gave  to 
Mr.  George? 

''A.  I  had  given  Mr.  George  instructions,  I 
guess  you  would  say,  or  authority  to  speak  to  Mr. 
Adams.  The  next  morning,  that  is  the  morning  of 
the  10th,  we  had  planned  on  leaving  early.  I  didn't 
know  whether — I  didn't  expect  to  see  Mr.  Adams 
the  next  morning,  because  we  were  leaving  im- 
mediately for  the  East,  and  I  told  Mi\  George  that 
when  the  check  came  in  from  Chicago  that  he 
should  at  that  time  inform  Mr.  Adams  that  future 
shipments  would  be  on  sight  draft. 

"Mr.  Hoppe:  Were  you  present  at  any  time 
that  such  information  concerning  the  sight  draft 
was  communicated  to  Mr.  Adams? 

"Mr.  Ruff:     By  Mr.  George? 

"The  Witness:     By  Mr.  George? 

"Mr.  Hoppe:     By  anyone. 

"A.     B}^  someone,  yes. 

"Q.     When  was  that? 

"A.     That  was  the  next  morning  at  breakfast. 

"Q.  And  who  communicated  this  information  to 
Mr.  Adams?  A.     I  did. 

"Q.     What  did  you  tell  Mr.  Adams? 

"A.  After  he  showed  me  the  check,  I  told  him 
that  we  were  very  glad  to  have  it,  and  that  from 
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now  on,  in  the  future,  it  would  be  paid — it  must  be 
paid  for  on  sight  draft." 

20.  The  District  Court  erred  in  failing  to  enter 
findings  of  fact  substantially  as  pleaded  in  the  com- 
plaint on  file  herein. 

21.  The  District  Court  erred  in  failing  to  enter 
judgment  in  favor  of  plaintiffs  against  defendant 
herein. 

/s/  CARL  HOPPE, 

One  of  the  Attorneys  for 
Appellants. 

Receipt  of  copy  aclmowledged. 
[Endorsed] :    Filed  February  17,  1959. 
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